TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH PAK LAK Péc lap - Tw do - Hanh phiic
Ban 4n s6: 08/2021/KDTM-PT
Ngay 25 — 8 — 2021
V/v tranh chép hop dong

thi cong xday dung
NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PAK LAK

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thim phan - Chii toa phién toa: Ong Hoang Kim Khanh

Cdc Tham phdn: Ong Nguyén Duy Thun, 6ng Tran Anh Tuan.

- Thuw ky phién toa: Ba Nong Thi Quynh Hoa - Thu ky Toa an nhan dan
tinh Dak Lak.

- DPai dién Vién Kiém sdt nhin dan tinh Pk Lik tham gia phién toa:
Ong Nguyén Vin Ban - Kiém sat vién.

Ngay 25 thang 8 nam 2021, tai Toa 4n nhan dan tinh Pik Lak xét xtr phic
tham cong khai vu an thy 1y sb: 16/2020/TLPT-KDTM ngay 06/11/2020 vé viéc
“Tranh chap hop dong thi cong xdy dung”.

Do c6 khang cdo cua bj don Coéng ty TNHH LP d6i véi Ban an so tham so:
10/2020/DS-ST ngay 11/9/2020 ciia Toa an nhan dan thanh phd Buén Ma Thudt,
tinh Dak Lak.

Theo Quyét dinh dua vy 4n ra xét xtr phuc tham s6: 10/2020/QD-PT ngay
02 thang 6 nam 2021, giira cac duong su:

1. Nguyén don: Cong ty c6 phan HN. Dia chi: S6 41 duong T, phuong TC,
thanh phd B, tinh Pak Lik.

Nguoi dai dién theo phap luat: Ong Tran Van T — Chirc vu: Giam déc.

Pai dién theo ty quyén: Ong Vii Duy L, sinh ndam 1961; dia chi: S6 27 duong
K, thanh phé B, tinh Pak Lak (c6 mat).

2. Bi don: Cong ty TNHH LP. Dia chi: S6 161 duong C, thanh phd B, tinh
Dik Lak.

Nguoi dai dién theo phap luat: Ong Lé Ngoc P — Chire vu: Giam dbc.

Nguoi dai dién theo Gy quyén: Ba Luu Thi Thu H, dia chi: S6 65 duong D,
phudng TL, thanh phd B, tinh Dak Lik (c6 mat).

3. Ngwoi lam chirng:

3.1. Ong Huynh Van HI, sinh nim 1964; dia chi: Hém 120 duong C,
phuong ET, thanh phé B, tinh Bak Lak (c6 mat).



3.2. Cong ty TNHH dau tu xay lap dat cong trinh TM; dia chi: S6 31 duong
N, phuong X, quan Y, thanh phd Hb Chi Minh (ving mat).

* Ngwoi khdang cdo: Bi don Cong ty TNHH LP.

NOI DUNG VU AN:

1. Qud trinh gidi quyét vu dn ngwoi dai dién theo phdp ludt ciia nguyén
don trinh bay:

Ngay 20/3/2013, Cong ty c6 phan HN (sau day viét tit 1a Cong ty HN) ky
hop dong thi cong xay dung cong trinh goi thau sd 3: Thi cong xdy dung doan
Km 1808 dén 1810 thudc du an dau tu nang cap md rong duong HO Chi Minh
doan KM 1793 + 600 dén KM 1824 tinh Dik Néng véi Cong ty TNHH LP (sau
day viét tit 1a Cong ty LP).

Theo thoa thuén trong hop ddng hai bén da ky thi bén B (Cong ty HN)
dugc hudng 98% theo gia tri cong trinh hoan thanh dugc chu dau tu Cong ty
TNHH déu tu xay dung lap dit cong trinh TM (sau ddy viét tit 1a Cong ty TM)
chap nhan thanh toan, thoi han thanh toan 1a 20 ngay ké tir ngdy nghiém thu
khéi lwong cong trinh.

Gia tri cong trinh hoan thanh theo hop dong ky két giita hai bén da duoc
cha dau tu phé duyét 1a 12.099.608.000 dong.

cong ty HN duoc hudng gia tri theo hop dong ky két véi Cong ty LP 1a
12.099.608.000 dong x 98 % = 11.857.615.840 dong.

Trong do:

- Phan nén duong: 5.292.219.372 dong.

- Phan mat duong: 4.104.571.700 dong.

- Phan cbng nuéde: 1.286.688.410 dong.

- Phan phu tro phuc vu thi cong + chi phi khac: 697.830.426 dong.

- Biéu chinh truot gia: 344.153.096 dong.

Khéi luong cong trinh do Cong ty HN thuc hién hoan thanh néu trén da
dugc cha dau tu nghiém thu va phé duyét quyét toan.

* P6i voi phan khéi luong phat sinh do Cong ty HN va Cong ty LP lam
chung:

Gi4 tri hoan thanh nghiém thu dua vao st dung, chu dau tu phé duyét quyét
toan: 4.476.358.373 dong trong do:

- Chi phi vat liéu: 1.271.527.920 dong (cong ty phai thuc hién khau triy).

- Chi phi may + nhan cong: 1.073.699.886 dong + 109.456.060 dong (tién
nhién liéu Cong ty LP cung cap).

- Chi phi truc tiép tai cong trudng: 466.256.170 dong.

- Chi phi quan 1y chung va thué GTGT (3% trén gia tri phat sinh + 10%
thué GTGT) = 529.024.171 dong.

- Chénh 1&ch sau khi trir chi phi: 4.476.358.373 dong — 3.449.964.207 dong
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=1.026.394.166 dong.

- Cong ty HN dugc huong 50% khau trir thué GTGT trén chi phi vat liéu
mua vao dd c6 Cong ty LP mua chua khu trir 1a 57.796.000 dong (gié tri trude
thué cua 1.271.527.920 dong 13 1.155.934.473 x 10% = 115.593.447 dong).

cong ty HN con duoc huong 50% gia tri chénh 1éch: 567.925.113 dong.

Cong ty LP phai thanh toan cho Cong ty HN la 11.857.615.840 +
567.925.113 dong = 12.425.540.953 dong.

Phan Co6ng ty LP di thanh toan cho Cong ty HN qua 03 lan tong cong la
5.608.466.283 dong.

Phan khéi luong gia tri Céng ty HN da thuc hién, hoan thanh theo hop
ddng hai bén da ky két Cong ty LP con ng Cong ty HN 1a 12.425.540.953 déng -
5.608.466.283 = 6.817.074.670 dong.

Yéu cau Cong ty LP thanh toan s6 tién no goc 13 6.817.074.670 dong va lai
cham tra trén s6 no goc theo 13i suat ngan hang.

Péi véi yéu cau phan to ciia bi don Cong ty LP thi nguyén don cho ring
hop ddng nay hai bén da ky két tir nim 2009 va khong lién quan dén hop dong
nam 2013 ma chung t6i dang khai kién va hién nay thoi hiéu khoi kién hop dong
nay da khoéng con nén nguyén don khong déng ¥ yéu cau phan t6 cta bi don.

2. Qud trinh gidi quyét vu dn ngwoi dai dién theo ity quyén ciia bi don
trinh bay:

Niam 2013, Cong ty LP va Cong ty HN c6 ky hop dong sé 01/2013/HDXL
ngay 20/12/2013 v/v “Thi cong goi thau sb 03 xay dung doan Km1808 dén
km1810 du 4n dau tu nang cap qudc 16 14 thudc dy an duong H6 Chi Minh”.
Theo Hop ddong nay cong ty HN c6 trach nhiém thi cong xay dung cong trinh
theo ban vé& thiét ké (ké ca phan thay do6i dugc chii dau tu chap thuan), chi dan
k¥ thuat dugc mo ta trong hd so yéu cau cta chu dau tu; hd so dé xuat cua nha
thau duoc chi dau tu chap thuin va bién ban dam phan hop dong, dam bao chat
luong, tién do, gia cd, an toan va cac thoa thuan khac trong hop déng. Bén B
(Cong ty HN) duoc hudng 98% theo don gia cua chu dau tu thanh toan nhiing
cong viéc ma bén B thi cong bao gom cac loai thué (Bén B xuat hoa don cho
bén A dé bén A xuat hoa don cho chu dau tu). Hop dong 1a gia c6 dinh.

Viéc thanh toan duoc thuc hién trén co sé khoi luong cong viée thyuc té
hoan thanh duoc nghiém thu hang thang nhan véi don gia di diéu chinh nhan
v6i 92% (dé lai 5% bao hanh va 3% cho duyét). Trong vong 20 ngay lam viée
ké tir ngay nhan duoc hd so thanh toan hop 1¢ cia cong ty HN, Cong ty LP c6
trach nhiém thanh toan cho cong ty HN.

Sau khi ky hop dong, cong ty LP di ban giao cong trinh cho cong ty HN dé
thuc hién cong viéc theo cam két trong Hop dong. Trong qua trinh thyc hién
Hop ddng, hai bén da tién hanh d6i chiéu va quyét toan 03 lan, cy thé:
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*Lan 1:

Ngay 29/8/2014, hai bén tién hanh d6i chiéu va quyét toan sé luong thi
tong khdi lwong cong viéec ma Cong ty HN da thuc hién dot 1 1a 3.616.090.000
ddng. Hai bén théng nht:

Tién bao 1anh giir lai 5% va chd duyét quyét toan 5% = 10%.

Cong ty HN con duoc thanh toan: 3.254.481.000 dong.

Sb tién Cong ty HN di tung va chi phi ma Cong ty LP phai chi tra trong
phan hang muc cong trinh da thuc hién dugc quyét toan 14 3.106.549.390 dong.

Cong ty LP con phai thanh toan cho cong ty HN s6 tién 147.931.610 dong.

Ngay 5/9/2014, Coéng ty LP di chuyén tra cho cong ty HN sb tién
147.930.000 dong.

* Lan 2:

Ngay 14/11/2014, hai bén tién hanh ddi chiéu va quyét toan sb luong thi
tong khoi luong cong viéc ma céng ty HN di thyc hién dot nay 1a 3.070.908.000
dong.

Tién béao lanh giit lai 5% va chd duyét quyét toan 5% = 10%.

S6 tién cong ty HN da tng va chi phi ma Cong ty LP phai chi tra trong
phan hang muc cong trinh da thuc hién duoc quyét toan 14 2.111.381.000 dong.

Cong ty LP con phai thanh toan cho cong ty HN sd tién 652.436.000 dong
va di thanh toan du sb tién nay, cu thé:

Ngay 14/11/2014, Céng ty LP di chuyén tra cho cong ty HN sb tién
442.084.000 dong.

Ngay 17/11/2014, Coéng ty LP di chuyén tra cho cong ty HN s tién
210.352.000 ddng.

* Lan 3:

Ngay 04/02/2015, sau khi di chiéu va quyét toan sé luong thi tong khoi
luong cong viéc ma cong ty HN da thuc hién dot nay 1a 2.228.981.000 déng.

S tién cong ty HN d3 tng va chi phi ma Cong ty LP phai chi tra trong
phan hang muc cong trinh da thuc hién dugc quyét toan 1a 1.633.476.754 dong.

Cong ty LP con phai thanh toan cho cong ty HN s6 tién 595.504.246 dong.

Ngay 05/2/2015, Cong ty LP di chuyén tra cho cong ty HN sd tién
595.504.246 dong.

Nhu vay, tong s6 khoi lugng cong viéc cong ty HN da thuc hién theo hop
déng duoc ddi chiéu xac nhan qua 03 dot 1a 8.915.979.000 déng. Trong do tién
bao 1anh cong trinh bi gitt lai 5% tuong g 445.798.950 ddng. Tién chd duyét
quyét toan 02 1an 1a (180.804.500d + 153.545.400d) = 334.329.900 dong.

S6 tién ma cong ty HN con duoc nhan theo phan cong viéc da hoan thanh
dugc nghiém thu 14 8.135.850.150 dong.



Téng so tién ma Cong ty LP da thanh toan cho coéng ty HN theo 03 dot d6i
chiéu quyét toan s luong 1a 8.247.279.000 dong.

Ngoai 03 1an hai bén ddi chiéu va quyét toan trén, giita hai bén khong co
bat ctr 1an ddi chiéu nao khac, cong ty HN ciing khong c6 bat ¢t vin ban, hd so
nao dé yéu cau Cong ty LP phai xac nhan cong viéc hodc thanh toan s tién nao
khéc.

Tién trich tra 2% cho Cong ty LP: Theo Hop ddng coéng ty HN chi dugc
nhan 98% gia tri cia hop dong, 2% la cta cong ty LP. Tuy nhién, qua 03 dot ddi
chiéu, cong ty HN chua trich tra lai cho Cong ty LP s tién tong cong cong ty
HN phai trich lai cho Cong ty LP 14 8.915.979.000 x 2% = 178.319.580 dong.

S tién ma cong ty HN dé nghi Cong ty LP thanh toan theo Hop dong nay
(Hoa don gia tri gia ting): 7.823.766.420 dong.

- Hoa don s6 0000062 ngay 20/10/2014: 4.589.557.382 dong;

- Hoa don s6 0000063 ngay 01/11/2014: 1.049.807.658 dong;

- Hoa don s6 0000070 ngay 04/02/2015: 2.184.401.380 dong.

Nhu vay, Cong ty LP di thanh toan vuot so v6i dé nghi thanh toan cia
cong ty HN 1a: 8.247.279.000 dong - 7.823.766.420 dong = 423.512.580 dong
va vuot so voi phan cong viéc cong ty HN di thuc hién va dugc hai bén thong
nhat nghiém thu 1a: 8.247.279.000 dong - 8.135.850.150 dong = 111.428.850
dong.

Sau khi dd nhan du s6 tién quyét toan do hai bén thong nhat, Cong ty LP
con cho cong ty HN tng tong s tién nhu sau:

- Tién may ui: 11.300.000 dong; Cong ty HN khong thuc hién san wi lai
mit bang tra cho dan nén COng ty LP phai cho may i lam va tra tién san ui.

- Tam Ung tién mat: 200.000.000 dong (6ng T — Giam doc cong ty HN
nhan ngay 23/01/2017);

- Tién ca may LP tra du: 25.941.974 dong;

- Tién tmg chi phi: 80.000.000 dong (ngay 27/4/2015);

- Tién tam tGng: 180.000.000 ddng (ngdy 8/6/2015);

Tong cong: 497.241.974 dong.

* Thiét hai ma cong ty HN gay ra cho Cong ty LP do khong xuat hoa don
kip thoi.

Tong s6 tién cong ty HN phai xuat hod don cho Cong ty LP theo Hop dong
nay 1a 8.915.979.000 dong — 178.319.580 dong = 8.737.659.420 ddng, cong ty
HN méi xuit hoa don cho Cong ty LP véi tong sb tién theo hoa don la
7.823.766.420 ddng, con thiéu tién hod don 1a 8.737.659.420 dong -
7.823.766.420 dong = 913.893.000 dong, twong tng tién thué ma cong ty HN
phai bdi thuong cho Cong ty LP nhu sau:

+ Thué gia tri gia tang: 913.893.000 dong x 10% = 91.389.300 dong.
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+ Thué thu nhap doanh nghiép: 913.893.000 ddng x 22% = 201.056.460
dong.

Cong ty LP di nhiéu 1an yéu cau cong ty HN phai tra phan hoa don con
thiéu nay nhung van khong dugc chip nhan, hét han quyét toan thué theo quy
dinh cua phap luat, Cong ty LP da phai nop s tién thué trén vao ngan sach Nha
nuoc.

* S6 tién cong ty HN con no Cong ty LP chwa khau trur:

Ngay 16/02/2011, Cong ty LP va cong ty HN tién hanh d6i chiéu xac nhan
ng, theo do6 tinh dén ngay 16/02/2011 céng ty HN con ng Cong ty LP sd tién
1.899.574.000 dong, 14i suit tinh theo 13i vay thuc té cua Cong ty LP vay tai
Ngéan hang NT - chi nhanh Dik Lik ké tir ngdy 17/2/2011 dn khi tién cong
trinh vé.

Can ct theo Hop dong tin dung gitta Céng ty LP va Ngan hang NT - chi
nhanh Pak Lik thi cong ty HN phai tra 13i sudt 15,5%/nam cho khoan no xéc
nhan ngay 16/2/2011. Thoi gian tinh 13i tir ngay 17/2/2011 dén ngay 17/03/2017
(06 nam, 01 thang).

Tién 14i phat sinh tir ngay 17/2/2011 dén ngay 17/03/2017 (06 nim, 01
thang = 73 thang) = (1.899.574.000 déng x 15,5%)/12 x 73 thang =
1.791.139.984 dong.

Ngay 19/8/2014 cbng ty HN tra cho Cong ty LP tién 1ai 1a 400.000.000
dong.

Tién 1di con phai tra: 1.791.139.984 dong — 400.000.000 dong =
1.391.139.984 dong.

Thang 03/2017 chu dau tu chuyén tra 2.341.000.000 dong (tién cong trinh
vé).

Trir tién 13i: 2.341.000.000 déng — 1.391.139.984 dong = 949.860.016 dong

Trir tién gbc: 1.899.574.000 dong - 949.860.016 dong = 949.713.984 ddng

Sau khi khau trir sd no trén thi tinh dén ngay 17/6/2017, cong ty HN con ng
Cong ty LP sb tién cu thé:

Lai: 0 dong;

Gbc: 949.713.984 dong

Lai sut phat sinh tir ngay 17/3/2017 dén nay (tam tinh 17/6/2019 1a 27
thang) = (949.860.016 dong x 15,5%)/12 thang x 27 thang = 331.212.752 dong.

Nhu vy, riéng khoan vay nay cong ty HN con ng Cong ty LP ca gbe va 1ai
tam tinh dén ngay 17/6/2019 14 1.280.926.736 dong.

Tién cong trinh vé thang 03/2017, do vy cong ty HN co trach nhiém hoan
tra toan bo khoan ng nay cho cong ty LP tir ngdy tién vé. Tuy nhién, dén nay
Cong ty HN van khong thuc hién nghia vu tra khodn vay trén cho chiing toi.



Ngoai ra, céng ty HN con phai tra cho Cong ty LP sé tién sau theo Hop
ddng nay:

- Chi phi céng trinh va chi phi 1am chung 3% theo Hop ddng: 374.287.980
dong;

- Thué VAT xuit thiéu so v&i gid tri thuc hién: (12.476.266.000d —
9.768.000.000d) x 10% = 226.684.000 dong;

- Thué thu nhap Cong ty LP phai nop do Cong ty HN xuat thiéu hoa don:
(12.034.840.000d — 9.768.000.000d) x 25% = 566.710.000 ddng.

Tong sb tién Cong ty LP yéu cau COng ty HN theo yéu cau phan té 1a
2.741.054.476 ddng

Cong ty HN con ng cong ty LP nhung khong thuc hién nghia vu tra no,
nguoc lai con kién cong ty LP trong khi khong ¢ bat cir co s& nio.

Vi vy, bi don khong chap nhan yéu cau khoi kién cua nguyén don va dé
nghi Toa an chip yéu cau phan td cta bi don dé budc nguyén don phai tra cho bi
don toan b sb tién con no 1a 2.741.054.476 dong

3. Ngwoi lam chirng ong Huynh Van H1 trinh bay:

T6i 12 nhan vién ciia Cong ty LP déng trén dia ban tinh Pik Lak, vao thoi
diém chuan bi thi cong goi thau 03. Vao khoang thang 11/2013 t6i duoc lanh
dao COng ty LP giao nhiém vu chi huy trudng cong trudng: Goi thau 03 thi cong
xdy dung doan Km1805 Km1810 thudc du an dau tu nang cap mé rong duong
H6 Chi Minh doan Km 17934600 d¢én Km1824, tinh Pak Néng.

Qua trinh ky két hop dong xay dung giita Cong ty LP va Cong ty HN dién
ra nhu thé nao thi t6i khong dugc biét nhung trong qua trinh thi céng doan
duong tir Km1808 dén Km1810, Cong ty HN thi cong véi cac hang muc nén
duong, mong cap phdi da dim va hé thong thoat nude trén 02 Km 4y con lai
phan mit duong bé tong nhua thi khong thi cong.

Thoi gian toi chi huy thi cong thi t6i co ky xac nhan khéi lugng thi cong
nghiém thu thanh toan timg dot cho chung goi thau. Hién nay toi khong nhd rd
hét khéi luong Cong ty HN d3 thi cong va cong trinh dd nghiém thu dua vao sir
dung tir thang 7/2015. Cong ty HN khoi kién Cong ty LP vé van dé tai chinh toi
dé nghi giai quyét theo quy dinh phép luat.

4. Qud trinh gidi quyét vu dn ngwoi dai dién Cong ty TNHH diu tw xdy
ldp dit cong trinh TM trinh bay:

Thang 12/2013, Cong ty trach nhiém hiru han dau tu xay dung lip dit cong
trinh TM (Céng ty TM) c6 ky hop dong thi cong xay dung cong trinh sb
03/2013/HDXD véi Cong ty trach nhiém hitu han LP dé thi cong goi thau s 03
“Thi cong xdy dung doan Km1805 dén km1810 thudc du 4n dau tu nang cap mé
rong duong HO Chi Minh doan Km1793 + 600 dén Km 1824 tinh Pak Nong
theo hinh thirc BOT”. Sau khi ky hop dong vdi Cong ty LP dé thi cong doan
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Km1805 dén Km1810 thi dén thang 7/2015 Cong ty TM tién hanh nghiém thu
cong trinh toan tuyén va dua vao st dung.

Dén ngay 30/6/2019, Cong ty TM di tién hanh thanh quyét toan xong cho
Congty LP.

Viéc Cong ty LP ky voi Cong ty HN hop ddng thi cong xay dung cong
trinh s6 01/2013/HDXD ngay 20/12/2013 dé thi cong xay dung doan Km 1808
dén Km 1810 thudc goi thau sé 3 nhu thé ndo thi Cong ty TM khong biét vi
Cong ty TM chi ky hop doéng véi Cong ty LP nén trong qué trinh thuc hién hop
ddéng Cong ty TM khong biét cong ty nao khac ngoai Cong ty LP.

Déi voi yéu cau khoi kién ctia nguyén don Cong ty HN thi Cong ty TM
khong co ¥ kién gi, & nghi Toa 4n xem xét giai quyét theo quy dinh cua phap
luat.

Do khong lién quan nén Céng ty TM tir chdi tham gia t6 tung tai Toa an
nhan dan thanh ph6 Buén Ma Thuot trong qua trinh giai quyét vu an trén.

* Tai ban dn kinh doanh thwong mai so tham sé: 10/2020/KDTM-ST ngay
11 thang 9 ndm 2020 ciia Toa dn nhén ddn thanh phé Buén Ma Thuét, tinh Pak
Lak dé quyét dinh:

Can cu vao:

- Khoan 3 Diéu 26; diém a khodn 1 Diéu 35; a khoan 1 Diéu 39; Diéu 147,
Piéu 165; DBiéu 220; Diéu 266; DBiéu 271; Diéu 273 Bo luat t6 tung dén sy.

- Diéu 401; Diéu 403; Diéu 418 Diéu 429 B lut dan sy.

- biéu 113, Piéu 114 Luat xdy dung

- biéu 306 Luat thuong mai

- Khoan 1, 2, 4, 5 Diéu 26 Nghi quyét 326/2016/UBTVQH14 cta Uy ban
thuong vu Quédc hdi quy dinh vé mire thu, mién, giam, thu, ndp, quan Iy va sir
dung an phi va 1€ phi Toa an.

Tuyén xir:

- Chép nhan mot phan yéu cau khai kién cia nguyén don Cong ty c6 phan
HN: Budc Cong ty TNHH LP tra cho Céng ty c¢6 phan HN sb tién 4.762.993.581
ddng (trong d6: Tién gbe: 3.261.765.849 dong, tién 14i: 1.501.227.732 dong).

Khoéng chap nhan mot phan yéu cau khoi kién ciia nguyén don Cong ty cd
phan HN ddi véi so tién 4.238.826.264 dong.

- Chép nhan mot phan yéu cau phan t6 cua bi don Cong ty TNHH LP:
Budc cong ty c¢d phan HN tra sd tién cho Cong ty TNHH LP sb tién
1.573.748.498 dong.

- Khéng chap nhan mot phan yéu cau khai kién cia nguyén don Cong ty cb
phan HN ddi véi s tién 292.445.760 dong



- Pinh chi giai quyét ddi v6i yéu cau phan t6 ciia Cong ty TNHH LP d6i
v6i yéu cau budc nguyén don phai thanh toan: chi phi cong trinh va phan lam
chung; thué VAT xuét thiéu so véi gia tri thuc hién; thué thu nhap doanh nghiép.

Péi trir nghia vu Cong ty TNHH LP con phai tra cho Cong ty ¢6 phan HN
s6 tién 3.189.245.083 dong

- V& 4n phi kinh doanh thuong mai so thim:

+ Cong ty co phan HN phai chiu 113.812.575 ddng tién an phi kinh doanh
thuong mai so thim. Pugc khiu trir s6 tién tam Gmg an phi ma Cong ty c6 phan
HN di nop 1a 57.395.000 dong theo bién lai thu sé AA/2017/0008048 ngay
11/9/2019 cta Chi cuc thi hanh 4n dan su thanh phd B, tinh Pik Lik. Cong ty ¢
phan HN con phai chiu sé tién 56.417.575 ddng

+ Cong ty TNHH LP phai chiu 113.055.439 dong tién 4n phi kinh doanh
thuong mai so tham. Pugc khiu trir s6 tién tam ung 4n phi ma Cong ty TNHH
LP d3 nop 1a 43.411.000 dong theo bién lai thu s6 AA/2019/0001868 ngay
01/7/2019 cta Chi cuc thi hanh an dan sy thanh phé B, tinh Pak Lak. Cong ty
TNHH LP con phai chiu so tién 69.644.439 dong.

Ngoai ra, ban 4n so thim con tuyén vé quyén khang céo ctia cac duong sur
theo quy dinh cua phap luat.

Ngay 18/9/2020, bi don Céng ty LP khang cio mdt phan Ban 4n so tham
dé nghi Toa an cap phic tham sira Ban an so thdm theo hudng béac yéu cau khoi
kién ctia nguyén don va chap nhan toan bd yéu cau phan tb ctia bi don.

Tai phién toa phiic tham, nguyén don giit nguyén yéu cau khai kién; bi don
giit nguyén nodi dung don phan t6 va ndi dung khang cdo.

Pai dién Vién kiém sat nhan dan tinh Pak Lak tham gia phién toa phat
biéu quan diém:

Vé thii tuc t6 tung: Trong qua trinh thu 1y, giai quyét vu an, Tham phan va
hoi déng xét xir da thyc hién dung quy dinh cta B0 luat td tung dan su; cac
duong su dd chap hanh ding quy dinh cta B luat t6 tung dén suy.

Vé noi dung: Sau khi phan tich, danh gia, 1ap luan Kiém sat vién cho rang:
Toa an cap so tham thu thap ching ctr chua day du, xac dinh sai tu cach va
khong dua nguoi tham gia t6 tung véi tu cach 1a ngudi cé quyén loi, nghia vy
lién quan trong vu an la vi pham nghiém trong thu tuc tb tung, ma tai cép phuc
tham khong thé bo sung, khac phuc dugc, nén dé nghi Hoi dong xét xir can ctr
khoan 3 Diéu 308; khoan 1, 2 Piéu 310 Bo luat t6 tung dan sy naim 2015; Chip
nhan mot phan khéng cdo cua bi don — Hily toan b ban an kinh doanh thuong
mai so tham s6: 10/2020/KDTM-ST ngay 11 thang 9 nam 2020 cta Toa an
nhan dan thanh phd Buén Ma Thudt va giao hd so cho cip so tham giai quyét
vu an lai theo thu tuc chung.

NHAN PINH CUA TOA AN:
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Can cur vao cac chung cw, tai liéu dwoc thu thdp co trong ho so vu dn, 1o
trinh bay ciia dwong sw; can cit vao két qua tranh ludn tai phién toa:

[1] V& hinh thire: Pon khang cdo cua bi don ndp trong thoi han luat dinh
va da ndp tién tam ung an phi nén Toa an nhan dan tinh Dak Lik thu ly giai
quyét theo trinh ti phic tham 1a phi hop v6i quy dinh cta phap luat.

[2] Vé ndi dung vu an:

Ngay 11/12/2013, Cong ty TM va Cong ty LP ky két Hop dong thi cong
xay dung cong trinh s6 03/2013/HPDXD, vé viéc thi cong gobi thau sb 3, thi cong
xay dung doan Km1805 dén 1810 thudc dy 4n dau tu ning cip md rong dudng
Hb Chi Minh doan KM 1793 + 600 dén KM 1824 tinh D4k Nong theo hinh thirc
BOT. Sau khi ky hop ddng véi Cong ty TM, ngay 20/12/2013 Cong ty LP va
cong ty HN ky két Hop ddng thi cong xdy dung cong trinh sé 01/2013/HDXD
dé thi cong mot phan goi thau s6 3 néu trén cu thé thi cong xay dung doan
Km1808 dén 1810.

Nguyén don cho ring, sau khi ky két hop dong, nguyén don di thuc hién
nghia vu thi cong xong doan Km1808 dén Km1810 theo hop dong da ky két va
ban giao cho chil dau tu dua vao sir dung tir thang 7/2015 nhung Cong ty LP van
chua quyét toan xong khoan tién thi cong cong trinh ma Cong ty HN da thuc
hién theo hop dong. Vi vdy, Cong ty HN khoi kién yéu cau cong ty LP phai
thanh toan sb tong sb tién 6.817.074.670 dong va 13i cham tra trén s no gbc
theo 14i suat ngan hang. Cuy thé I

- Gia tri cong trinh hoan thanh theo hop dong ky két giira hai bén da duoc
chu dau tu phé duyét 1a 12.099.608.000 déng (nguyén don dugc huong 98%
twong ng v4i sb tién 11.857.615.840 dong;

- Phan gia tri chénh léch ma cong ty HN dugc huong tir khoi luong phat
sinh do 1am chung véi cong ty LP 12 567.925.113 dong.

S tién ma Cong ty TNHH LP phai thanh toan cho Cong ty c6 phan HN 13
11.857.615.840 + 567.925.113 dong = 12.425.540.953 dong.

Phan cong ty TNHH LP d4 thanh toan cho Cong ty ¢6 phan HN qua 03 lan
tong cong 1a 5.608.466.283 ddng theo 03 Bién ban d6i chiéu va xac nhan ng vao
cac ngay 29/8/2014, 14/11/2014, 04/02/2015.

Quaé trinh giai quyét tai Toa an, Cong ty LP khong chap nhan yéu cau khoi
kién cia Cong ty HN, dong thoi co yéu cau phan t6 dé nghi Toa an giai quyét
buéc Coéng ty HN phai tra cho cong ty LP toan bd sd tién con no la
2.741.054.476 dong.

[3] Xét khang cdo cua bi don Cong ty LP, thi thy ring:

Toa 4n cap so thim thu thap va danh gid chiung ctr chua day du dan dén
viéc giai quyét vu an chua khach quan, toan dién. Bdi 18, trong qua trinh giai
quyét & cap so tham, nguyén don chi trinh bay tong s6 tién da duge bi don thanh
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toan va cung cap mot sb tai lidu, chimg ctr dé ching minh, nhung lai khéng néu
cu thé va khong phan tich rd cac khoan gid tri nghiém thu theo timg dot, timg
giai doan, ciing nhu sy chénh 1éch thay doi don gia, khdi lugng, gia thi cong. ..dé
chtng minh cho yéu cau caa minh 1a ¢6 cin ctr. L& ra, Toa 4n cip so thim phai
yéu cau duong su cung cip toan bd tai lidu, ching ctr va giai trinh 1 timg dot
nghiém thu, quyét toan coéng trinh, 1am rd 1y do vi sao nguyén don cho rang lan
quyét toan cudi cing thi bi don khong hop tac dé cung ban bac giai quyét, dong
thoi can phai thuc hién viée dbi chat 1i khai ctia cac duong su cOn mau thuan ké
ca ndi dung quyét toan cua timg dot, timg giai doan va khdi luong cong trinh
phat sinh ma nguyén don néu ra 1a ¢6 can cir hay khéng, thi méi danh gia ching
¢t va nhan dinh dé giai quyét vu an duoc dﬁy du, toan dién. Ngoai ra, tai thoi
diém thi cong cong trinh con c¢6 don vi gidm sat thi cong 1a Coéng ty cb phan tu
van xay dung cong trinh Z cung thuc hién giam sat, nghiém thu cong trinh timg
giai doan thé hién tai cic bién ban ma duwong su cung cap co trong hd so vu 4n,
nhung cap so thim khong dwa Cong ty nay vao tham gia td tung véi tu cach 13
ngudi ¢d quyén loi, nghia vu lién quan trong vu 4n 13 hoan toan thiéu sét. Trong
khi d6 bi don cho rang, sau khi c6 bién ban dbi chiéu xic nhan ng ngiy
04/02/2015 thi nguyén don khong con thi cong cong trinh nao cho phia bi don
nita, nén can lam rd thuc té hop dong thi cong cong trinh giita cac bén két thic
tir thoi diém nao va yéu cau duong sy cung cip chimg cir dé chirng minh cho 16
trinh bay cua minh.

Tai cp phiic thim, nguyén don cung cip thém ban giai trinh khdi lugng va
gia tri hop dong xay lap cung céc tai liéu lién quan, tuy nhién cac tai liéu nay chi
c6 phia nguyén don ky, ma khong c6 xac nhan cua phia bi don, dong thoi
nguyén don cho rang tai liéu ho so lién quan nay da duoc doi chiéu xac nhan va
giao cho bi don dé bi don quyét toan vai Cong ty TM. Vi vay, can thiét phai dua
Cong ty TM vao tham gia t6 tung v&i tu cach 1a ngudi ¢6 quyén loi, nghia vu
lién quan trong vu an theo quy dinh tai khoan 6 Diéu 68 B luat td tung dan su.

Ngoai ra, qua trinh giai quyét vu an nguyén don yéu cau xem xét thoi hiéu
khai kién ddi voi yéu cau phan to cia bi don vé Hop dong thi cong cong trinh
ngay 20/11/2009 giita Cong ty LP va Cong ty HN. Toa an cip so tham khong
xem xét, khong nhan dinh 6 1y do vi sao thoi hiéu khoi kién da hét ddi véi phan
yéu cau thanh toan chi phi cong trinh va phan viéc 1am chung 3% theo hop dong,
thué VAT xuét thiéu so véi gid tri thuc hién, thué thu nhap doanh nghiép va ly
do thoi hiéu khoi kién van con d6i voi mot phan yéu cau phan td cua bi don
dugc Toa an chap nhan.

Tt nhitng phan tich, nhan dinh trén Hoi déng x&t xur xét théy, cép so thAm
xéac dinh sai tu cach t6 tung d6i vai Cong ty TM, khong dua Cong ty c6 phan tu
van xay dung cong trinh Z tham gia t6 tung véi tu cach 13 ngudi co quyén loi,
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nghia vy lién quan trong vu an 1a thiéu sét, 1am anh huéng dén quyén, lgi ich
hop phap cua dwong sy va vi pham nghiém trong vé thu tuc té tung. Dong thoi,
viéc thu thap tai liéu, chimg c& chua dugc thuc hién diy du, chua dbi chat dé
1am rd 16 trinh bay con mau thuin véi sb liéu ma cac bén duong su cung cip va
chua danh gia dﬁy du cac tai liéu, chirng cr mot cach khach quan, toan dién, ma
tai cip phuc tham khong thé khic phuc, bo sung duoc. Do d6, can chdp nhan
mot phﬁn khang cdo cua bi don, huy ban an so tham va chuyén toan bd hd so vu
an cho Toa an cap so tham giai quyét lai theo thi tuc so thAm.

[4] Vé an phi kinh doanh thwong mai phuc thim: Do huy an so thAm nén
ngudi khang cao khong phai chiu an phi phuc thim. Hoan tra cho bi don sb tién
tam ung an phi da ndp.

Vi cac 1€ trén;

QUYET PINH:

[1] Can ctr vao khoan 3 Diéu 308; khoan 1, khoan 2 Diéu 310 Bo luat td
tung dan sy nam 2015:

Chap nhan mdt phan khang cao ciia bj don Cong ty TNHH LP — Huy Ban
an kinh doanh thuwong mai so tham s6 10/2020/DSST ngay 11 thang 9 nam 2020
ctia Toa 4n nhan dan thanh phé Buén Ma Thudt, tinh Pak Lak va chuyén toan
b6 hd so vu an cho Tda an cap so tham giai quyét lai theo thi tuc so tham.

[2] V& an phi:

- An phi so tham: S& dugc xac dinh lai khi giai quyét theo thu tuc so tham.

- An phi phiic tham: Bi don Céng ty TNHH LP khong phai chiu an phi kinh
doanh thwong mai phtc tham. Hoan tra cho Cong ty TNHH LP sb tién
2.000.000 dong da ndp tam ung theo Bién lai thu s6 AA/2019/0012968 ngay
30/9/2020 tai Chi cuc thi hanh an dan sy thanh phé B, tinh Dak Lik.

Ban 4n c6 hiéu lyc phap ludt ké tir ngdy tuyén an.

Noi nhan: TM. HQOI PONG XET XU PHUC THAM
- TAND tdi cao; Tham phan - Chii toa phién toa

- TAND cép cao tai Pa Ning;

- VKSND tinh Pak Lik;

- TAND thanh phb Buén Ma Thudt;
- CCTHADS thanh phé B;

- Puong su;

- Cong thong tin dién tir Toa an;

- Luu.

Hoang Kim Khanh
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