TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM
TAI PA NANG Poc 1ap - Tu do - Hanh phic

Ban 4n s6: 39/2025/HC-PT

Ngay: 16/01/2025

VIV: “Khiéu kién quyét dinh hanh
chinh, hanh vi hanh chinh trong
linh vuee quan 1y ddt dai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

Vé6i thanh phan Hoi dong xét xir phiic thim gom c6:

Tham phén - Chii toa phién toa:  Ong Truong Cong Thi
Cdc Tham phdn: Ong Vil Thanh Liém
Ong Pham Vin Hop

Thuw ky phién toa:0ng Nguyén Thé Truong— Thu ky Toa an nhan déan cap
cao tai Pa Nang.

Dai dién Vién kiém sdt nhéan dén cdp cao tgi Da Ning tham gia phién toa:
6ng Lé Phudc Thanh - Kiém sét vién.

Ngay 16 thang 01 ndm 2025, tai tru s Toa an nhan dan cép cao tai Da Néng
xét xtr phuc tham cong khai vu an hanh chinh thu 1y s6 397/2024/TLPT-HC ngay 31
thang 10 nam 2024 vé viéc “Khiéu kién quyét dinh hanh chinh, hanh vi hanh chinh
trong linh vuc quan 1y dat dai”.

Do Bén 4n hanh chinh so tham s6 39/2024/HC-ST ngay 11 thang 9 nim 2024
ctia Toa an nhan dan tinh Binh Dinh bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir s6124/2024/QD-PT ngay31 thang 12nim
2024, gitra cac duong su:

- Nguoi khai kién: 6ng Ho Tan L, sinh ndm: 1950; cu trd tai: Thon V, xa M,
huyén P, tinh Binh Binh. C6 mit.

Nguoi dai dién theo ty quyén: 6ng Nguyén Tan D, sinh nam 1984; cu tri tai:
Binh B, A, thanh ph6 D, tinh Binh Duong. C6 mit.

- Nguoi bi kién:

1. Uy ban nhan dén huyén P, tinh Binh Dinh;
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Nguoi dai dién theo phép luat: 6ng Lé Van L1 — Chu tich Uy ban nhan dan
huyén P, tinh Binh Dinh. Véng mat.

Nguoi dai dién theo Gy quyén:ong Ho Ngoc C — Pho Chu tich Uy ban nhan
dan huyén P, tinh Binh Pinh. Vang mit.

2. Hoi dong cudng ché UBND huyén P, tinh Binh Dinh;

Nguoi dai dién hop phéap: 6ng H6 Ngoc C — Phé Chu tich Uy ban nhan dan
huyén P, tinh Binh Dinh. Véng mat.

3. Chu tich Uy ban nhan dan xa M, huyén P, tinh Binh Dinh.

Nguoi dai dién theo uy quyén: ong H6 Van V — Pho Chu tich Uy ban nhan
dan x& M, huyén P, tinh Binh Pinh. Ving mit.

- Nguoi co quyén loi, nghia vu lién quan:
1. Uy ban nhan dan xa M, huyén P, tinh Binh Dinh;

Nguoi dai dién theo uy quyén:ong H6 Van V — Phé Chu tich Uy ban nhan
dan x& M, huyén P, tinh Binh Pinh.Vang mit.

2. Ba Duong Thi B, sinh nam 1954; cu tru tai: thon V, xa M, huyén P, tinh
Binh Pinh. C6 mat.

- Nguoi khang cdo: Nguoi khoi kién ong HO Tan L.

NOI DUNG VU AN:

Theo don khéi kién va cac 10i khai tiép theo, nguoi khoi kién 6ng H6 Tan L
trinh bay:

Vé nguon gdc khu dat: tir nam 1985, 6ng L cting mot sé ngudi dan V nay la
thdn V da ra khu dat cat trong tu khai hoang, phé d& cay dai, gai trén khu dat tréng
c6 dién tich khoang 1,3 ha tai thon V (nay 1a thdn V, x& M) dé trong nhiéu ciy phi
lao (dwong liéu) dé 1am cui d6t va chdng cat bay, phu xanh sa mac. Pén nam 2000,
ho ¢6 mua giéng dé trong dam thém mot cay s6 keo lai, va mot s6 cay 1au nam khac
(diéu) dé trong dam nhimg chd cay duong chét nhung ciing khong kha 1a bao do dat
bac mau va khong c¢6 dién khoan giéng, thiéu nudc tudi. Thoi diém do, t6i biét khu
dat chung t6i sir dung c6 tir can thoi diém nam 2003 nhu sau: phia dong giap dat
tréng (con cat ven bién); phia nam: giap thira 55 to ban do s6 2 ban d6 1am nghiép
nam 2008 dat trong duong lidu, keo do ho 6ng Nguyén Vin T dang quan 1y, str dung
tir trude ndm 2000; phia tay: gidp khu dat thudc thira 56 to ban d6 s 2 ban d6 1am
nghiép nim 2008 dat trong cay lau nam do hd dng Huynh Vin X dang quan 1y, sir
dung da duoc cip gidy ching nhan QSDP va thira dét sb 53, to ban d6 s6 2 do ho
6ng Tran B1 sir dung, loai dat RST; phia bac: giap khu dat tréng. Pén nim 2020,
Ban GPMB tinh B d4 thu hoi 3.089 m2 dé lam dudng ven bién DT.639 doan P - M,
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hién nay con khoang 11.408,6 m2 gdm 2 phan dét chia cit boi duong DT.639 — Dinh
kém tai liéu Ban dd dia chinh do dac bai Cong ty Cp T1 lap ngay 05/6/2023.Tir d6
dén nay, 6ng van dang canh tac sir dung 6n dinh, 1au dai va khong tranh chip va co
nhiéu nguoi tai dia phuong lam chimg. Pén nam 2019 va nam 2021, ong L cb xay
dung 02 cong trinh tam trén khu dat phia tay két ciu tuong gach, méi ton tong cong
51 m2 (ndm 2019 x4y cong trinh thi nhét véi dién tich 31,8m2; nam 2021, xdy cong
trinh ¢6 dién tich 20m2 , két cAu vach tone, mai ton, nén dét) dé lam kho chira vat tu
néng nghiép va c6 chd nam ngi ban dém, cat giit vt tu ndng nghiép va dé trong gitr
tai san trén dat.Vao nam 2019, Cha tich UBND x& M d4 ban hanh cac Quyét dinh
x1r phat hanh chinh gdm: Quyét dinh s6 49/QD-XPVPHC ngay 28/10/2019v¢é viéc
xur phat 6ng L d& c6 hanh vi chiém dét phi nong nghiép khong phai 1a dat o (dat sir
dung cho hoat dong khoang san) trong tru bé tong, kém gai, xay nha cap 4 c¢6 dién
tich 10.700m2, tai thira dat 44 to ban do6 1am nghiép s 2, thudc thon V, x4 M. Va
niam 2021, Chu tich UBND x4 M tiép tuc ban hanh Quyét dinh 79/QD-XPVPHC
ngay 22/10/2021vé viéc xir phat 6ng L c6 hanh vi chiém dat trong ciy lau nam tai
khu vuc néng thon, xay dung 02 cong trinh c6 tong dién tich 51,8m2 (dat str dung
cho hoat dong khoang san) trong tru bé tong, kém gai, xdy nha cap 4 c6 dién tich
10.700m2, tai thira dét 44 to ban d6 1am nghiép s6 2, thudc thon V, xa M. Bén canh
d6 Chu tich UBND x4 M con ban hanh cic Quyét dinh cudng ché dé thi hanh cac
Quyét dinh XPHC néu trén. Tét ca cac Quyét dinh hanh chinh néu trén, 6ng L déu
trinh bay khong chap nhan ndi dung xir phat vi cho rang minh khéng lan, chiém dat
ma tu khai hoang phuc hoa rat lau dé trong ciy lau nim. Sau d6, UBND x4 M ciing
khong t6 chirc tong dat, niém yét hop 18 cac Quyét dinh hanh chinh néu trén theo quy
dinh ctia phéap luat vé xtr phat vi pham hanh chinh. Pén ngay 12/9/2023, Hoi dong
cudng ché UBND huyén P d4 tién hanh cudng ché pha bo toan bo cac cong trinh néu
trén, thu hoi toan bo phan dat do ho 6ng L dang sir dung, ngan chin viéc sir dung dét
cua Ong L.

Nay dng Ho Tan L ¢6 don khoikién yéu cau Toa 4n nhan dén tinh Binh Dinh
huy bo Cac Quyét dinh hanh chinh, hanh vi hanh chinh sau: Quyét dinh s6 49/QD-
XPVPHC ngay 28/10/2019 cia Chu tich UBND x& M, huyén P vé viéc xir phat vi
pham hanh chinh trong linh vuc dat dai; Quyét dinh sb 59/QD-CCXP ngay
13/12/2019 ctia Chu tich UBND xa M vé viéc cudng ché budc thuc hién bién phap
khic phuc hau qua dbi véi 6ng H6 Tan L; Quyét dinh s6 79/QD-XPVPHC ngay
22/10/2021 cua Cha tich UBND xa M, huyén P vé viéc xir phat vi pham hanh chinh
trong linh vuc dat dai; Quyét dinh s6 09/QD-CCKPHQ ngay 08/11/2021 cua Chu
tich UBND x& M vé viéc cudng ché budc thuc hién bién phap khic phuc hau qua déi
v6i ong HO Tan L; Thong béao s6 26/TB-HPCC ngay 07/9/2023 ctia Hoi dong cudng
ché UBND huyén P vé viéc cudng ché thio d& cac cong trinh xay dung trai phép vi
pham hanh chinh trong linh vyc dét dai; xac dinh hanh vi hanh chinh cua Hoi dong

3


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Cp%20T%C6%B0%20v%E1%BA%A5n%20%C4%90%E1%BA%A1t%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%E1%BB%A3ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%E1%BB%A3ng
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%E1%BB%A3ng
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%E1%BB%A3ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%E1%BB%A3ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%E1%BB%A3ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9

cudng ché UBND huyén P vé viéc t6 chue thi hanh cudng ché thu hoi dat (tra lai dat
14n chiém), pha d toan bd cac cong trinh xay dung, cay cdi, tai san trén dat ciia ong
vao ngay 12/9/2023 14 da thyc hién hanh vi hanh chinh trai phap luat, xdm pham dén
quyén loi hop phap, quyén so hiru tai san ctia ong; budc UBND huyén P tra lai khu
dat khoang 1,1ha thudc motphan thira dat s6 70 to ban d6 s6 02 ban d6 1am nghiép
nam 2009 nay thudc thira s 26, t& ban d6 trich do s6 02 (theo hd so k§ thuét do v&
nam 2020) tai thén V, xa M da bj Hoi dong cudng ché UBND huyén P thu hdi ngay
12/9/2023 dé 6ng Ho Tén L tiép tuc sir dung, canh tac theo quy dinh ctia phap luat
vé dat dai hién hanh.

Bén canh cac don khoi kién vu an hanh chinh, nguoi khoi kién con cung cap
cho Toa 4n mot sotai liéu, ching ctr khac ¢6 lién quan dén yéu cau khoi kién. Ngoai
ra, nguoi khoi kién khong ty minh thu thap dugc bat ky chimg ¢t ndo khac va khong
yéu cau Toa an thu thap thém tai liéu, ching ctr ¢6 lién quan dén viée giai quyét vu
an.

Nguoi bi kién UBND huyén P, tinh Binh Dinh va Hoi dong cudng ché UBND
huyén P, tinh Binh Pinhngudi dai dién theo ity quyénHo6 Ngoc C - Pho Chi tich Uy
ban nhan dan huyén P, tinh Binh Dinh trinh bay:

Ngudn gdc, qua trinh str dung dat: Dién tich dat 6ng H6 Tan L chiém c6 ngudn
gbc 1a dat bang chua str dung (dat con cat ven bién) do UBND x& M quan 1y (theo
ban d6 299 va ban d6 VLAP 1a khu vuc nay chua do dac giai thira). Nam 2009 duoc
Bo T2 cip phép cho Cong ty CP K tai Gidy phép s6 422/GP-BTNMT ngay
11/3/2009 véi tong dién tich 179,92 ha. Nam 2000 6ng H6 Tan L tu y chiém trong
cay phi lao va dén nam 2019 va 2021 xay dung cong trinh. Theo hd so ki thuat thira
dat phuc vu cong tac boi thudng, giai phong mit bang thuc hién du an (dugc UBND
x4 M ky xéac nhan ngay 22/5/2020) 1a mot phan thira dat sb 26, to ban do trich do sb
02 va thira dat s6 44, ban d6 1am nghiép s6 02 thudc thdn V, x& M.

Két qua kiém tra, xir Iy vu viée: Ngay 23/10/2019, UBND x4 M bién ban vi
pham hanh chinh trén linh vyc dat dai s6 11/BB-VPHC ddi véi ong HO Tan L vé
hanh vi chiém dat phi nong nghiép khong phai 1a dat & (dat sir dung cho hoat dong
khoéng san) trong tru bé tong rio bang k&m gai, bén trong xay dung nha cap 4, véi
dién tich 10.700m2, tai thira dat s6 44, to ban d6 1am nghiép sé 02, thude thdn V,
duogc quy dinh tai khoan 2, Piéu 10 Nghi dinh s6 102/2014/ND-CP ngay 10/11/2014
ctia Chinh phil quy dinh vé xir phat vi pham hanh chinh trong linh vyc dat dai. Ngay
28/10/2019, Chu tich UBND x& M ban hanh Quyét dinh s6 49/QD-XPVPHC xur
phat vi pham vi pham hanh chinh véi s6 tién 4.000.000 dong va budc ong HO Tan L
thao d& cong trinh khoi phuc lai trinh trang cta dat trude khi vi pham, tra lai dat da
14n chiém. Ngay 13/12/2019, Chu tich UBND x& M ban hanh Quyét dinh s6 59/Qb-
CCKPHQ vé viéc cudng ché budc thuc hién bién phap khic phuc hau qua tra lai dat
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da 14n chiém d6i v6i 6ng HO Tan L (duge dinh chinh tai Quyét dinh sb 64/Qb-
DCXPVPHC ngay 13/12/2019). Ngay 27/9/2021, UBND x& M kiém tra hién truong
lap bién ban x4c dinh 6ng H6 Tan L da tu ¥ chiém dét xay dung trai phép 02 cong
trinh véi té)ng dién tich 51,8m2tai thira dat s6 26, t& ban do trich do s 02 va yéu cau
6ng H6 Tan L dimg ngay viéc xdy dung cong trinh trai phép. Ngay 18/10/2021,
UBND x3 M bién ban bi pham hanh chinh trén linh virc dat dai s6 27/BB-VPHC dbi
v6i dng HO Tan L vé hanh vo chiém dat trdng cay lau nam tai khu vuc nong thon
dugc quy dinh tai diém a khoan 2, Diéu 14 Nghi dinh s6 91/2019/NP-CP ngay
19/11/2019 ciia Chinh pha quy dinh vé xtr phat vi pham hanh chinh trong linh vuc
dat dai. Ngay 22/10/2021, Cht tich UBND x& M ban hanh Quyét dinh sé 79/QD-
XPVPHC xir phat vi pham hanh chinh véi s6 tién 5.000.000 dong va budc ong Ho
Tan L thao d& cong trinh khoi phuc lai tinh trang cta dat trude khi vi vi pham, tré lai
dat da 14n chiém. Ngay 08/11/2021, Chu tich UBND x3 M ban hanh Quyét dinh sb
09/QB-CCKPHQ vé viéc cudng ché budc thuc hién bién phap khic phuc hau qua
tra lai dat da 1an chiém d6i voi 6ng H6 Tan L. Ngay 28/10/2022, Chi tich UBND x4
M c6 Vin ban s6 55/TTr-UBND vé véc dé nghi UBND huyén quan tim thanh lap
Hoi dong cudng ché cap dé to chic cudng ché cac cong trinh vi pham hanh chinh
trong linh vuc dét dai trén dia ban x3 M. Trén co s& dé nghi cua Chu tich x4 M,
UBND huyén di ban hanh Quyét dinh sé 7815/QD-UBND ngay 28/10/2022 vé
thanh 1ap Hoi dong cudng ché (dugc kién toan tai Quyét dinh sd 4595/QD-UBND
ngay 28/6/2023) va xay dung ké hoach s6 171/KH-UBND ngay 11/11/2022 vé viéc
t6 chic pha d& cac cong trinh xay dung vi pham hanh chinh trong linh vic dét dai
tai xa M, huyén P (dugc stra ddi bd sung tai Van ban s6 1265/UBND-TNMT ngay
12/7/2023). Chu tich Hoi déng cudng ché huyén P ban hanh Thong béo sd 26/TB-
HDCC ngay 07/9/2023, qua d6 6ng H6 Tan L ty giac pha d& cac cong trinh xay dung
trai phép, thu don toan bo tai san ciy coi hoa mau, gia sic gia cam va vat nudi khac
ra khoi thira dét bi cudng ché trude thoi diém cudng ché; Truong hop ca nhan bi
cudng ché khong chip hanh thi Hoi dong cudng ché khong chiu trach nhiém vé
nhimg thiét hai xay ra khi to chitrc cudng ché. Ngay 12/9/2023 Hoi dong cudng ché
huyén P t6 chtc cudng ché theo dung quy dinh ctia phap lut.

Két luan: Viéc Chua tich UBND x4 M ban hanh Quyét dinh sé 64/QD —XPHC
ngay 28/10/2019 vé viéc xtr phat vi pham hanh chinh trong linh vuc dat dai (duoc
dinh chinh tai Quyét dinh s6 64/QD-DCXPVPHC ngay 13/12/2019) va Quyét dinh
s0 59/QD-CCKPHQ ngay 13/12/2019 budc thuc hién bién phéap khic phuc hau qua;
Quyét dinh s6 79/QD-UBND ngay 22/10/2021 vé xt phat vi pham hanh chinh trong
linh vuc dat dai va Q dinh s6 09/QD-CCKPHQ ngay 08/11/2021 budc thuc hién bién
phap khic phuc hau quéa phé d toan bd cong trinh tra lai dat da chiém ddi véi ong
HO Tan L 1a diang tham quyén, dung trinh ty, thu tuc theo quy dinh cua Luat xtr 1y vi
pham hanh chinh nam 2012, Lut stra d6i, bd sung mot sd diéu cua Luat xir 1y vi

5


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh%20l%E1%BA%ADp
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Quy%E1%BA%BFt
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%E1%BB%93%20T%E1%BA%A5n%20L%C6%B0%E1%BB%A3ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%C4%A9nh%20L%E1%BB%A3i%202,%20x%C3%A3%20M%E1%BB%B9%20Th%C3%A0nh,%20huy%E1%BB%87n%20Ph%C3%B9%20M%E1%BB%B9,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh

pham hanh chinh nam 2020; Nghi dinh 102/2014/ND-CP ngay 10/11/2014 cta
Chinh phu vé xir phat vi pham hanh chinh trong Iinh vuc dat dai; Nghi dinh
91/2019/ND-CP ngay 19/11/2019 ctia Chinh pha vé xir phat vi pham hanh chinh
trong linh vuc d4t dai. Trén co s& dé nghi cia Chu tich UBND x& M, UBND huyé¢n
P d3 thanh 1ap, kién toan Hoi dong cudng ché va xay dung ké hoach t6 chiic cudng
ché pha d& cac cong trinh x4y dung vi pham hanh chinh trong linh vuc dat dai tai xa
M, huyén P, Chu tich Hoi déng cudng ché huyén P, ban hanh Thong bao s6 26/TB-
HDCC ngay 07/9/2023 va to chirc cudng ché 1a ding quy dinh ctia phép luat. Viéc
bao chiém sir dung dat cua 6ng Ho Tan L 13 vi pham phép luat dat dai. Do vay, 6ng
HO Tan L yéu cau UBND huyén P tra lai khu dat khoang 1,1 ha thudc mét phﬁn dat
thira s0 26, to ban do trich do s6 2 (theo ho so k¥ thuat do v& nam 2020) cho gia dinh
ong tiép tuc st dung canh tac 1a khong co co sé xem xét giai quyét. Do d6, UBND
huyén P, Hoi dong cudng ché UBND huyén P dé nghi Toa an bac don khoi kién cua
6ng HO T4n L, cong nhan va giit nguyén cac Quyét dinh va Thong bao sb 26/TB-
HDCC ngay 07/9/2023 n6i trén.

Nguoi dai dién theo Gy quyén ctia ngudi bi kién Cha tichUBND x4 M,huyén
P tinh Binh Pinh va ngudi ¢6 quyén loi, nghia vu lién quan UBND xa M, huyén P
tinh Binh Dinh dng HO Vin V - Pho Chu tich Uy ban nhan dan xi M, huyén P, tinh
Binh Dinh trinh bay:

Nguon gdc, qua trinh sir dung dat: Dién tich dat ong H6 Tan L chiém c6 ngudn
gdbc 1a dat bang chua sir dung (dat con cat ven bién) do UBND x& M quan 1y (Theo
ban d6 299 va ban 46 VLAP 1a khu vuc ndy chua do dac giai thira). Nam 2009 duoc
Bo T2 cip phép cho Cong ty CP K tai Gidy phép sé 422/GP-BTNMT ngay
11/3/2009 véi tong dién tich 179,92 ha. Nam 2000 6ng H6 Tan L ty y chiém trong
cay phi lao va dén nam 2019 va 2021 xay dung cong trinh. Theo H6 so k¥ thuat thira
dat phuc vu cong tac boi thudng, giai phong mit bang thuc hién du an (dugc UBND
x& M ky x4c nhan ngay 22/5/2020) 1a mot phan thira dat s 26, to ban do trich do s6
02 va thira dat s6 44, ban d6 1am nghiép s6 02 thudc thdn V, x& M.

Két qua kiém tra, xir Iy vu viée: Ngay 23/10/2019, UBND x& M bién ban vi
pham hanh chinh trén linh vic dat dai s6 11/BB-VPHC d6i voi 6ng HO Tan L vé
hanh vi chiém d4t phi néng nghiép khong phai 1a dat & (dat st dung cho hoat dong
khodang san) trong tru bé tong rao bang k&m gai, bén trong xay dung nha cap 4, véi
dién tich 10.700m2, tai thira dat so 44, to ban d6 1am nghiép s6 02, thudce thon V,
duoc quy dinh tai khoan 2Piéu 10 Nghi dinh s6 102/2014/ND-CP ngay 10/11/2014
ctia Chinh phil quy dinh vé xir phat vi pham hanh chinh trong linh vyc dat dai. Ngay
28/10/2019, Chu tich UBND xa M ban hanh Quyét dinh sé 49/QD-XPVPHC xur
phat vi pham vi pham hanh chinh véi s6 tién 4.000.000 dong va budc 6ng H6 Tan L
thao d& cong trinh khoéi phuc lai trinh trang cia dat trudce khi vi pham, tra lai dat da
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1an chiém. Ngay 13/12/2019, Chu tich UBND x& M ban hanh Quyét dinh s6 59/QD-
CCKPHQ vé viée cudng ché budc thue hién bién phap khic phuc hau qua tra lai dat
da 1an chiém d6i v6i 6ng H6 Tan L (dugc dinh chinh tai Quyét dinh sb 64/QP-
DCXPVPHC ngay 13/12/2019). Ngay 27/9/2021, UBND x& M kiém tra hién truong
lap bién ban x4c dinh 6ng H6 Tan L da tu ¥ chiém dét xay dung trai phép 02 cong
trinh vo1 téng dién tich 51,8m2 tai thira dat s 26, to ban do trich do s6 02 va yéu cau
6ng HO Tan L dimg ngay viéc xdy dung cong trinh trai phép. Ngay 18/10/2021,
UBND x4 M bién ban vi pham hanh chinh trén linh vuc dat dai s6 27/BB-VPHC di
v6i 6ng HO Tan L vé hanh vi chiém dat trong ciy lau nam tai khu vuc nong thén
duoc quy dinh tai diém a khoan 2 Diéu 14 Nghi dinh s6 91/2019/NB-CP ngay
19/11/2019 ctia Chinh pht quy dinh vé xtr phat vi pham hanh chinh trong linh vuc
dat dai. Ngay 22/10/2021, Cht tich UBND x& M ban hanh Quyét dinh sb 79/QB-
XPVPHC xir phat vi pham hanh chinh véi s6 tién 5.000.000 dong va budc ong Ho
Tan L thao d& cong trinh khoi phuc lai tinh trang cta dat trude khi vi vi pham, tré lai
dat da 1an chiém. Ngay 08/11/2021, Chu tich UBND x3 M ban hanh Quyét dinh sb
09/QB-CCKPHQ vé viéc cudng ché budc thyuc hién bién phap khac phuc hau qua
tra lai dat da 14n chiém doi v6i ong H6 Tan L. Ngay 28/10/2022, Chu tich UBND x
M c6 Vin ban s 55/TTr-UBND vé véc dé nghi UBND huyén quan tAm thanh lap
Hoi dong cudng ché cap dé t6 chic cudng ché cac cong trinh vi pham hanh chinh
trong linh vuc dat dai trén dia ban X3 M. Trén co s dé nghi ctua Chu tich X4 M,
UBND huyén di ban hanh Quyét dinh s6 7815/QD-UBND ngay 28/10/2022 vé
thanh 1ap Hoi déng cudng ché (duogc kién toan tai Quyét dinh sb 4595/QD-UBND
ngay 28/6/2023) v xay dung ké hoach s6 171/KH-UBND ngay 11/11/2022 vé viéc
t6 chtc pha d& cac cong trinh xay dung vi pham hanh chinh trong linh vuc dét dai
tai xa M, huyén P (duoc sira doi bo sung tai Vian ban sd 1265/UBND-TNMT ngay
12/7/2023). Chu tich Hoi déng cudng ché huyén P ban hanh Thong béo sd 26/TB-
HDCC ngay 07/9/2023, qua d6 6ng H6 Téan L tu giac pha d& cac cong trinh xay dung
trai phép, thu don toan bo tai san ciy cdi hoa mau, gia suc gia cAm va vat nudi khac
ra khoi thtra dat bi cudng ché trudc thoi diém cudng ché; Truong hop ca nhan bi
cudng ché khong chap hanh thi Hoi dong cudng ché khong chiu trach nhiém vé
nhimg thiét hai xay ra khi t6 chtrc cudng ché. Ngay 12/9/2023 Hoi dong cudng ché
huyén P t6 chtc cudng ché theo dung quy dinh ctia phap lut.

Két luan: Viéc Chua tich UBND x4 M ban hanh Quyét dinh s6 64/QD —XPHC
ngay 28/10/2019 vé viéc xir phat vi pham hanh chinh trong linh virc dét dai (dwoc
dinh chinh tai Quyét dinh s6 64/QD-DCXPVPHC ngay 13/12/2019) va Quyét dinh
56 59/QD-CCKPHQ ngay 13/12/2019 budc thuc hién bién phéap khic phuc hau qua;
Quyét dinh s6 79/QD-UBND ngay 22/10/2021 vé xtr phat vi pham hanh chinh trong
linh vuc dat dai va Q dinh s6 09/QD-CCKPHQ ngay 08/11/2021 budc thuc hién bién
phap khic phuc hau qua pha d& toan bd cong trinh tra lai dat da chiém doi véi ong
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Ho Tan L 1a dang tham quyén, ding trinh ty, thu tuc theo quy dinh ctia Ludt xt 1y vi
pham hanh chinh nam 2012, Luat stra ddi, bd sung mot s6 diéu cua Luat xir 1y vi
pham hanh chinh nam 2020; Nghi dinh 102/2014/ND-CP ngay 10/11/2014 cta
Chinh pht vé xtr phat vi pham hanh chinh trong linh vuc dat dai; Nghi dinh
91/2019/ND-CP ngay 19/11/2019 ctia Chinh pha vé xir phat vi pham hanh chinh
trong linh vuc d4t dai. Trén co s& dé nghi cua Chu tich UBND xa@ M, UBND huyén
P d3 thanh 1ap, kién toan Hoi ddng cudng ché va xay dung ké hoach t6 chirc cudng
ché pha dd cac cong trinh xdy dung vi pham hanh chinh trong linh vuc dét dai tai xa
M, huyén P, Chu tich Hoi déng cudng ché huyén P, ban hanh Thong bao s6 26/TB-
HDCC ngay 07/9/2023 va to chitc cudng ché 14 ding quy dinh cua phép luat. Do do,
x4 M dé nghi Toa an bac don khoi kién cua 6ng Ho Tén L, céng nhan va gitt nguyén
cac Quyét dinh va Thong bao sd 26/TB-HPCC ngay 07/9/2023 noi trén.

Ngudi ¢o quyén loi, nghia vu lién quanba Duong Thi B trinh bay:

Ba la vo ctia 6ng HO Tan L, ba thong nhat theo don khdi kién va trinh bay cua
6ng Ho Tan L. Ngoai ra, ba khong bo sung thém gi.

Tt nhiing nd1 dung néu trén, tai Ban an hanh chinh so tham sb 39/2024/HC-
ST ngay 11 thang 9 ndm 2024 ctia Toa an nhan dan tinh Binh Pinh da quyét dinh:

- Can ctr vao quy dinh tai Diéu 30; Piéu 32; Diéu 116; diém h khoan 1 Piéu
143, khoan 2 Diéu 165; Piéu 157; Piéu 158 khoan 1, diém a khoan 2 Piéu 193 va
Diéu 194 Luét t6 tung hanh chinh nim 2015;

- Cin clr vao quy dinh cta Luat t6 chirc chinh quyén dia phuong ngay
19/6/2015, Luat stra d6i, bd sung mét sb diéu cua Luét to chirc Chinh phi va Luat to
chirc chinh quyén dia phuong ngay 22/11/2019, Luat xir Iy vi pham hanh chinh ngay
20/6/2012, Lut stra d6i, b sung mot s6 diéu ctia Luatxir Iy vi pham hanh chinh ngay
13/11/2020,Luat dat dai 2013, Nghi dinh s6 102/2014/ND-CP ngay 10/11/2014 cta
Chinh phu quy dinh vé xir phat vi pham hanh chinh trong linh vyc dét dai, Nghi dinh
s0 166/2013/NB-CP ngay 12/11/2013 ciia Chinh phii quy dinh vé cudng ché thi hanh
quyét dinh xtr phat hanh chinh, Nghi dinh 91/2019/ND-CP ngay 19/11/2019 cua
Chinh phii vé xr phat vi pham hanh chinh trong linh vuc dat dai, Nghi dinh s6
04/2022/ND-CP ngay 06/01/2022 ctia Chinh phil sira d6i, bo sung mot s6 diéu cua
Nghi dinh vé xt phat vi pham hanh chinh trong linh vuc quan Iy dét dai, tai nguyén
nudc va khodng san, khi tugng thiy van, do dac va ban dd, Quyét dinh sb 4595/Qb-
UBND ngay 28/6/2023 ctia UBND huyén P vé viéc kién toan Hoi dong cudng ché
pha d& cac cong trinh x4y dung trai phép vi pham hanh chinh trong linh vuc dat dai
trén dia ban x& M, quyét dinh s6 7815/QD-UBND ngay 28/10/2023 ctia UBND
huyén P vé viéc thanh 1ap Hoi dong cudng ché thao d cac cong trinh xay dyng trai
phép vi pham hanh chinh trong linh vyc dt dai trén dia ban x4 M, ké hoach sb
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171/KH-UBND ngay 11/11/2022 ctia UBND huyén P vé viéc to chirc cudng ché
pha d& cong trinh x4y dung trai phép vi pham hanh chinh trong linh vyuc dit dai tai
x4 M (dugc UBND huyén P stra d6i, bd sung tai vin ban sd 1265/UBND-TNMT
ngay 12/7/2023).

- Can ctr quy dinh tai Diéu 29 Luat tb tung hanh chinh; Piéu 2 Luét nguoi cao
tudi; diém d khoan 1 Biéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016
cua Uy ban Thuong Vu Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp quan
ly str dung an phi va 1€ phi Toa an.

Tuyén xur:

1. Bac yéu cau khai kién ctia 6ng H6 Tan L vé viée yéu cau Toa an giai quyét
huy Quyét dinh s6 49/QD-XPVPHC ngay 28/10/2019 ctia Cha tich UBND xa M,
huyén P vé viéc xir phat vi pham hanh chinh trong linh vuc dat dai; hity Quyét dinh
sO 59/QD-CCXP ngay 13/12/2019 cua Cha tich UBND xa M vé viéc cudng ché
budc thuc hién bién phap khic phuc hau qua dbi véi 6ng H6 Tan L; hay Quyét dinh
s6 79/QB-XPVPHC ngay 22/10/2021 ctia Chi tich UBND x& M, huyén P vé viéc
xir phat vi pham hanh chinh trong linh vuc dat dai; hity Quyét dinh s6 09/QP-
CCKPHQ ngay 08/11/2021 ciia Chu tich UBND x& M vé viéc cudng ché budc thuc
hién bién phéap khic phuc hau qua ddi voi ong HO Tan L; hity Thong bao sb 26/TB-
HDCC ngay 07/09/2023 ctia Hi dong cudng ché UBND huyén P vé viéc cudng ché
thao d& cac cong trinh xay dyng trai phép vi pham hanh chinh trong linh vyuc dét dai;
xé4c dinh hanh vi hanh chinh ctia Hi déng cudng ché UBND huyén P vé viéc to chire
thi hanh cudng ché thu hoi dat (tra lai dét 14n chiém), pha d& toan bd cic cong trinh
xay dung, cdy cbi, tai san trén dat ctia 6ng vao ngay 12/9/2023 13 da thuc hién hanh
vi hanh chinh trai phap luat, xam pham dén quyén loi hop phap, quyén sé hiru tai san
cua ong.

2. Pinh chi mot phan yéu cau khoi kién ctia 6ng H6 Tan L vé viéc yéu cau
Tda 4n giai quyét budc UBND huyén P tra lai khu dat khoang 1,1ha thudc mdtphan
thira dat s 70 to ban d6 s6 02 ban d6 1am nghiép ndm 2009 nay thudc thira s6 26, to
ban db trich do s6 02 (theo h so k¥ thuat do v& nam 2020) tai thon V, x& M da bi
Hoi dong cudng ché UBND huyén P thu hoi ngay 12/9/2023 dé ong Ho Tan L tiép
tuc sir dung, canh tac theo quy dinh ctia phap luat vé dét dai hién hanh.

Ngoai ra, Ban 4n so thim con quyét dinh vé an phiva théng bao vé quyén
khang céo theo quy dinh cua phép luat.

Sau khi xét xtr so tham, ngay 25/9/2024, nguoi khai kién 6ng H6 Tan L va ba
Duong Thi B ¢6 don khang céo ddi véi toan bo ban an so tham, 1y do khang cdo ong
L cho rang Toa 4n cép so thim di vi pham t6 tung trong viéc tiép can, cong khai
chimg ct, d6i thoai va khong giai thich quyén va nghia vu cho duong su. Vé noi
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dung, dng L cho rang tai Ban an so thAm khong xem xét danh gi toan dién cac tai
liéu, chung cur va 4p dung khong dung phép luat, do vay, ong L yéu cau Toa an cap
phtc tham stra ban an so tham, chap nhan yéu cau khai kién cua ong L.

Tai phién toa phiic thim, 6ng Ho T4n L, b Duong Thi B giit nguyén yéu cau
khoi kién va khang céo.

Dai dién Vién kiém sat nhan dan cap cao tai Da Ning phat biéu y kién nhu
Sau:

- Vé t6 tung: Tai giai doan xét xir phiic tham, Hoi dong xét xir, nhiing nguoi
tién hanh t6 tung va tham gia td tung da thyc hién va chip hanh dung quy dinh cua
BO luat to tung dan su.

- Vé ndi dung: Sau khi phan tich n1 dung vu an, Kiém sat vién dé nghi Ho1
d6ng xét xir phiic tham béc toan bo khang céo ciia 6ng H6 Tan L, ba Duong Thi B,
git nguyén Quyét dinh ctia Ban an so thim.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u co6 trong hd so vu an d3 duoc tham tra tai phién
toa va can ctr vao két qua tranh ludn tai phién toa, xem xét khang céo ctia 6ng Ho
Tan L, ba Duong Thi B, Hoi dong xét xir, xét thay:

[1] V& t6 tung:

- Toa 4n cap so thdm dé xac dinh dung d6i tuong, tham quyén va thoi hiéu
giai quyét vu an theo quy dinh tai Diéu 3; Diéu 30; Piéu 32; Piéu 116 Luat t6 tung
hanh chinh.

- Khang cao cta 6ng L, ba B 1a hop 1€, trong thoi han luat dinh, do vay, Hoi
dong xét xtr giai quyét, xét xtr vu an theo quy dinh ctia phap lut.

[2] V& noi dung:

[2.1] Xem xét vé nguon gdc thira dat, nhitng hanh vi vi pham luat dat dai va
viéc khiéu kién cua ong L, Hoi déng x&t xur xét théy:

- Dién tich dit ong H6 Tan L dang yéu cau c6 ngudn gdc 1a dat bang chua str
dung (dat con cat ven bién) do UBND x& M quan 1y (theo ban dd 299 va ban do
VLAP la khu vuc ndy chua do dac giai thira). Theo hd so ky thuat thira dat phuc vu
cong tac boi thuong, giai phong mit bang thyc hién du 4n (dwoc UBND xa M ky xéac
nhan ngay 22/5/2020) 14 mot phén thira dat s6 26, to ban do trich do s 02 va thira
dat s6 44, ban do 1am nghiép sé 02 thude thén V, x& M. Nam 2009, duge Bo T2 cép
phép cho Cong ty CP K tai Gidy phép s6 422/GP-BTNMT ngay 11/3/2009 véi tong
dién tich 179,92 ha. Nam 2000 6ng H6 Tan L c¢6 hanh vi ty y chiém trong cay phi
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lao, dén ndm 2019 va 2021 ong L x4y dung mot sb cong trinh trén thira dat di 14n
chiém.

[2.2] Xem xét qué trinh xir Iy vi pham va ban hanh cac quyét dinh hanh chinh,
nhan thay: ngay 23/10/2019, UBND xa M bién ban vi pham hanh chinh trén linh vuc
dat dai s6 11/BB-VPHC d6i voi 6ng Ho Tan L vé hanh vi chiém dét phi nong nghiép
khong phai 13 dat & (dat sir dung cho hoat dong khoang san) tréng tru bé tong rao
bang k&m gai, bén trong x4y dung nha cip 4, véi dién tich 10.700m2, tai thira dat sb
44, to ban do 1am nghiép s6 02, thudc thén V, duoc quy dinh tai khoan 2, Piéu 10
Nghi dinh s6 102/2014/ND-CP ngay 10/11/2014 ctia Chinh pht quy dinh vé xu phat
vi pham hanh chinh trong linh vuc dét dai.

Ngay 28/10/2019, Cha tich UBND x& M ban hanh Quyét dinh s6 49/QD-
XPVPHC xir phat vi pham vi pham hanh chinh véi s tién 4.000.000 dong va budc
6ng HO Tan L thao d& cong trinh khoi phuyc lai trinh trang ctia dat trudc khi vi pham,
tra lai dat da 14n chiém nhung do 6ng L khong tir nguyén chap hanh nén ngay
13/12/2019, Chi tich UBND x& M ban hanh Quyét dinh sé 59/QD-CCKPHQ vé
viéc cudng ché budc thuc hién bién phap khac phuc hau qua tra lai dat da lan chiém
d6i voi ong HO6 Tan L (duogce dinh chinh tai Quyét dinh sé 64/QD-DCXPVPHC ngay
13/12/2019).

Ngay 27/9/2021, UBND x& M kiém tra hién truong, 1ap bién ban xac dinh 6ng
Ho6 Tan L da tu ¥ chiém dat xay dung trai phép 02 cong trinh véi tong dién tich
51,8m2 tai thira dat sb 26, to ban d6 trich do s6 02 va yéu cau ong HO Tan L dimg
ngay viéc xay dung cong trinh trai phép. Ngay 18/10/2021, UBND xa M bién ban vi
pham hanh chinh trong linh vuc dat dai s6 27/BB-VPHC ddi v6i 6ng HO Tan L vé
hanh vi chiém dat trong cdy lau ndm tai khu vuc nong thén duoc quy dinh tai diém
a khoan 2 Diéu 14 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 ctia Chinh phu,
quy dinh vé xtr phat vi pham hanh chinh trong linh vuc dat dai. Ngay 22/10/2021,
Chu tich UBND x& M ban hanh Quyét dinh s6 79/QD-XPVPHC xir phat vi pham
hanh chinh véi s6 tién 5.000.000 déng va budc 6ng H6 Tan L thao d& cong trinh
khoi phuc lai tinh trang cua dat trude khi vi pham. Ngay 08/11/2021, Chu tich UBND
x4 M ban hanh Quyét dinh s6 09/QD-CCKPHQ vé viéc cudng ché budc thuc hién
bién phap khic phuc hau qua d6i véi ong HO Tan L. Ngay 28/10/2022, Chu tich
UBND x& M ¢6 Vin ban s6 55/TTr-UBND vé viéc dé nghi UBND huyén thanh lap
Hoi dong cudng ché cap huyén dé to chirc cudng ché cic cong trinh vi pham hanh
chinh trong linh vuc dat dai trén dja ban x& M. Trén co s& dé nghi ctia Chu tich xa
M, UBND huyén d4 ban hanh Quyét dinh s6 7815/QD-UBND ngay 28/10/2022 vé
thanh 14p Hoi déng cudng ché (duoc kién toan tai Quyét dinh sb 4595/QD-UBND
ngdy 28/6/2023) va xay dung ké hoach s6 171/KH-UBND ngay 11/11/2022 vé viéc
t6 chirc cudng ché pha d& cic cong trinh xay dung vi pham hanh chinh trong linh
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vuc dat dai tai xa M, huyén P (duoc stra ddi bd sung tai Van ban s6 1265/UBND-
TNMT ngay 12/7/2023). Ngay 07/9/2023, Chi tich Hoi déng cudng ché huyén P
ban hanh Thong bao s6 26/TB-HPCC ngay 07/9/2023, qua d6 yéu cau éng HO Tan
Lty gidc phd d& cac cong trinh x4y dyung trai phép, thu don toan b tai san cay cdi
hoa mau, gia stc gia cAm va vat nuodi khac ra khoi thira dét bi cudng ché trude thoi
diém cudng ché; Truong hop ca nhan bi cudng ché khong chip hanh thi Hoi dong
cudng ché khong chiu trach nhiém vé nhing thiét hai xay ra khi to chtrc cudng ché.
Ngay 12/9/2023, Hoi dong cudng ché huyén P t6 chirc cudng ché dé thyuc hién cac
Quyét dinh hanh chinh di c6 hiéu luc phap luat theo diing quy dinh ctia phép luat.

Xét thay, thira dat s 26, to ban d6 trich do s6 02 va thira dét s6 44, ban d6 1am
nghiép s6 02 thudc thdn V, x4 M 1a dat do Nha nudc quan 1y, ong L da co hanh vi
lan chiém dat, xay dung cac cong trinh trai phép, UBND x3 M da kiém tra, tién hanh
1ap bién ban vi pham hanh chinh vé nhimng hanh vi vi pham phap luat vé dat dai néu
trén 1 ding nhiém vu, quyén han do phép luat quy dinh, viéc Chu tich UBND x4 M
ky ban hanh cac Quyét dinh xtr phat vi pham hanh chinh d6i véi 6ng L 14 dung tham
quyén, trinh ty thi tuc do phap lut quy dinh. Vé ndi dung 1a diing tinh chat hanh vi,
qua trinh vi pham, ap dung ding cac quy dinh ctia Luat xtr Iy vi pham hanh chinh va
Nghi dinh 102/2014/ND-CP ngay 10/11/2014 cta Chinh phu va Nghi dinh
91/2019/ND-CP ngay 19/11/2019 ctia Chinh phti vé xir phat vi pham hanh chinh
trong linh vyuc dat dai.

[3]. Xem xét cac ndi dung khang cao cua 6ng L, Hoi dong xét xir thiy rang:

[3.1]. Vé td tung: xem xét tai li¢u, chimg clr ¢o trong hd so vu 4n cho théy,
Toa an cép so tham da thuc hién ding trinh ty, tha tuc do Luat T tung hanh chinh
quy dinh, viéc t6 chirc cho cac duong su tiép cin, cong khai cac tai liéu chung ctr
dam bao, viéc ddi thoai d thong bao nhung do duwong sy vang mit nén thuc hién
khong duogc da thé hién tai Bién ban khong dbi thoai duoc, viée giai thich quyén va
nghia vy da thé hién day du tai Bién ban phién toa so tham, tuy nhién nhiing noi dung
trén ciing khong 1am anh huong nghiém trong dén quyén va loi ich hop phap cua cac
duong su.

[3.2]. Vé ndi dung: nhu da phan tich néu trén, dat dai do Nha nudc quan 1y,
ong L trinh bay c¢6 qua trinh stt dung tir 1au nhung khong xin phép, tu y xam canh,
khong duoc cip ¢ tham quyén cong nhan quyén sir dung dat 13 ¢ hanh vi 1an chiém
dat do Nha nudc quan 1y, hanh vi d6 cta 6ng L 13 vi pham phap luat dat dai, voi qua
trinh vi pham néu trén, Chii tich UBND x& M ban hanh cac quyét dinh xir phat, ap
dung céc bién phap khic phuc va cudng ché thi hanh nham dam bao hoat dong quan
Iy ctia Nha nuée 1a can thiét, ding tinh tu, thu tuc, thAm quyén va ndi dung do phap
luat quy dinh.
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[3.3]. Déi véi viée dinh chi d6i v6i yéu cau khai kién ctia ong HO Tén L, xét
thdy: Yéu cau doi lai dat sau khi bi cudng ché 13 yéu cau khong dung phap lut,
khong thudc pham vi diéu chinh ctia Luét TS tung hanh chinh, do vay, tai ban an so
tham da dinh chi mot phan yéu cau khoi kién cta 6ng Ho Tan L vé viée yéu cau Toa
an buoc UBND huyén P tra lai khu dat khoang 1,1ha, thudc mot phan thira dat s6 70
t& ban do s6 02 ban d6 1am nghiép ndm 2009 1a c6 can ctr, dung phap lut.

Ttr nhitng nhan dinh néu trén, Ho1 dé)ng x€t xr phic tham xét théy, tal ban an
so tham d4 bac toan bd khai kién cta ong Ho Tan L 13 ¢6 can ctr, dung phap lut.
Ong L, ba B khang cdo nhung khong cung cap tai liéu, chimg ctr gi méi, do vay, Hoi
dong xét xir bac toan bo khang cao cia 6ng L, ba B, giit nguyén cac Quyét dinh cta
Ban 4n hanh chinh so tham.

[4] Vé 4n phi hanh chinh so tham, khong c6 khang céo, khang nghi, Hoi dong
xét xir khong xem x¢ét.

[5] Vé 4n phi hanh chinh phuc tham: 6ng HO Tan L ba Duong Thi B 1a nguoi
cao tudi nén dugc mién an phi.

Vi cac 1€ trén,
QUYET PINH:

Can ct khoan 1, Diéu 241 Luat TH tung hanh chinh. Bac toan bd khang cdo
ctia 6ng HO6 T4n L va ba Duong Thi B, giit nguyén cac Quyét dinh cia Ban an hanh
chinh so tham sb 39/2024/HC-ST ngay 11 thang 9 nam 2024 ctia Toa an nhan dan
tinh Binh Dinh.

- Ap dung Luat t6 chtic chinh quyén dia phuong ngay 19/6/2015, Luat stra
ddi, bd sung mot s6 diéu cua Luat t6 chirc Chinh phu va Luat t6 chirc chinh quyén
dia phuong ngay 22/11/2019, Luat xtr Iy vi pham hanh chinh ngay 20/6/2012, Luat
stra d6i, bo sung mot s6 diéu cua Luat xir 1y vi pham hanh chinh ngay 13/11/2020,
Luat dat dai 2013, Nghi dinh s§ 102/2014/ND-CP ngay 10/11/2014 ctia Chinh phu
quy dinh vé xir phat vi pham hanh chinh trong linh vuc dét dai, Nghi dinh s6
166/2013/ND-CP ngay 12/11/2013 cta chinh phii quy dinh vé cudng ché thi hanh
quyét dinh xir phat hanh chinh, Nghi dinh 91/2019/ND-CP ngay 19/11/2019 cua
Chinh phii vé xir phat vi pham hanh chinh trong linh vuc dat dai, Nghi dinh s6
04/2022/ND-CP ngay 06/01/2022 ctia Chinh phu stra d6i, bo sung mét sd diéu cua
Nghi dinh vé xt phat vi pham hanh chinh trong linh vuc quan Iy dét dai, tai nguyén
nudc va khoang san, khi tuong thity van, do dac va ban d6, Quyét dinh s6 4595/QD-
UBND ngay 28/6/2023 ctia UBND huyén P vé viéc kién toan Hoi dong cudng ché
pha dd cac cong trinh xay dung trai phép vi pham hanh chinh trong linh vuc dat dai
trén dia ban xa M, Quyét dinh s6 7815/QD-UBND ngay 28/10/2023 ciia UBND
huyén P vé viéc thanh 1ap Hoi dong cudng ché thao d cac cong trinh xay dyng trai
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phép vi pham hanh chinh trong Iinh vuc dét dai trén dia ban xa M, ké hoach s6
171/KH-UBND ngay 11/11/2022 ctia UBND huyén P vé viéc to chirc cudng ché
pha d& cong trinh x4y dung trai phép vi pham hanh chinh trong linh vyc dét dai tai
x4 M (dugc UBND huyén P stra d6i, bd sung tai vin ban sd 1265/UBND-TNMT
ngay 12/7/2023).

Tuyén xur:

1. Bac yéu cau khai kién cua 6ng HO Tan L vé viée yéu cau Toa an giai quyét
huy Quyét dinh s6 49/QD-XPVPHC ngay 28/10/2019 ctia Chu tich UBND xa M,
huyén P vé viéc xir phat vi pham hanh chinh trong linh vuc dat dai; hay Quyét dinh
sO 59/QD-CCXP ngay 13/12/2019 cua Chi tich UBND xa M vé viéc cudng ché
budc thuc hi¢n bién phap khac phuc hau qua ddi véi ong HO Tan L; huy Quyét dinh
s6 79/QB-XPVPHC ngay 22/10/2021 ctia Chi tich UBND x& M, huyén P vé viéc
xt phat vi pham hanh chinh trong linh vuc dét dai; hity Quyét dinh s6 09/QP-
CCKPHQ ngay 08/11/2021 ciia Chu tich UBND x& M vé viéc cudng ché budc thuc
hién bién phéap khic phyc hau qua ddi voi ong HO Tan L; hity Thong bao sb 26/TB-
HDCC ngay 07/9/2023 cua Hoi dong cudng ché UBND huyén P vé viéc cudng ché
thao d& cac cong trinh xay dyng trai phép vi pham hanh chinh trong linh vyc dét dai;
xéc dinh hanh vi hanh chinh cua Hoi ddng cudng ché UBND huyén P vé viéc to chirc
thi hanh cudng ché thu hoi dat (tra lai dat 14n chiém), pha d& toan bo cac cong trinh
xay dung, cy cbi, tai san trén dat ciia 6ng vao ngay 12/9/2023 1a da thuc hién hanh
vi hanh chinh trai phap luat, xam pham dén quyén loi hop phap, quyén sé hiru tai san
cua ong.

2. Pinh chi mdt phan yéu cau khoi kién cta 6ng HO Tan L2 viéc yéu cau Toa
an giai quyét buoc UBND huyén P tra lai khu dat khoang 1,1ha thuoc mét phan thira
dat s6 70 to ban d6 s6 02 ban d6 1am nghiép nam 2009 nay thudc thira s6 26, to ban
d6 trich do s6 02 (theo ho so ky thuat do v& nam 2020) tai thon V, xa M da bi Hoi
dong cudng ché UBND huyén P thu hodi ngay 12/9/2023 dé 6ng Ho Tan L tiép tuc
str dung, canh tac theo quy dinh ctia phap luat vé dat dai hién hanh.

3. Vé an phi so tham, khong c6 khang céo, khang nghi, c6 hi¢u lyc phap luat
ké tir ngay hét thoi han khang céo, khang nghi.

4.Veé an phi hanh chinh phuc tham, ap dung diém d, khoan 1, Piéu 12 Nghi
quyét 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 ctia Uy ban thudong vu
Quéc héi quy dinh vé 4n phi, 1¢ phi Toa &n; 6ng HO Tén L dugc mién an phi.

Ban an hanh chinh phuc thdm c6 hiéu luc phap luat ké tir ngay tuyén an.
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Noi nhn: TM. HQI PONG XET XU PHUC THAM
- TAND t0i cao; . THAM PHAN — CHU TQA PHIEN TOA
- VKSND cap cao tai ba Nang;
- TAND tinh Binh Dinh;

- VKSND tinh Binh Dinh;

- Cuc THADS tinh Binh Dinh;

- Nhitng ngudi tham gia t6 tung;
- Luu HSVA, PHCTP, LT. Trwong Cong Thi
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