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TOA AN NHAN DAN CONG HOA XA HQI CHU NGHiA VIET NAM
TINH KHANH HOA Poc lap — Tw do — Hanh phuc

An s6: 50/2023/DS-PT

Ngay: 11 - 5 - 2023

V/V “Tranh chip hop dong
mua ban can ho”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH KHANH HOA

- Thanh phan héi dong xét xir phiic tham gom cé:

Tham phén - Chii toa phién toa: Ong Tran Hitu Vién

Cdc Thiam phdn: Ong V6 Pinh Phuong
Ba V& Thi Tram

- Thw ky phién toa: Ba L& Nhu Trung Hau — Thu ky Toa an, Toa an nhan
dan tinh Khanh Hoa.

- Dgi dién Vién kié?mvsdt nhdn dan tinh Khanh Hoa tham gia phién toa:
Ba Nguyéen Ngoc Trang - Kiém sat vién.

Ngay 11 thang 5 nam 2023, tai Tru s¢ Toa &n nhan dan tinh Khanh Hoa
mo phién toa cong khai xét xir vu an dan sy phiic tham thuy 1y sé 08/2023/TLPT-
DS ngay 07 thang 02 nam 2023 vé “Tranh chdap hop dong mua bdn cin hé”. Do
Ban an dan sy so tham sb 42/2022/DS-ST ngay 06 thang 9 nam 2022 ctia Toa an
nhan dan thanh phé Cam R, tinh Khanh H bi khang c4o. Theo Quyét dinh dua vu
an ra xét xtr phuc tham sé 38/2023/QD-PT ngay 29/3/2023, Quyét dinh hodn phién
toa phuc tham sé 48/2023/QD-PT ngay 20/4/2023, giira cac duong su:

- Nguyén don: Ba Bui Thi Minh N, sinh nam 1979; dia chi: 09 Giang Van
M, t6 43, phuong Hoa Thuan T2, quan Hai C, thanh phé B. Co don dé nghi xét
X0 VAng mit.

Ngueoi bao vé quyeén va loi ich hop phdp ciia nguyén don: Ba Lé Thay Q
la Luat su Cong ty Luat TNHH MTV PQD thudc Poan Luat su thanh phé P; dia
chi: S6 6, ngd 26, phuong Cat B, quan Hai A, thanh phd P. Vang mit.

- Bj don: Cong ty Co phan T; dia chi: Lo TT13, L6 D14d, L6 TT9b, Khu
4, Khu du lich B1, phuong Cam N1, thanh phé Cam R, tinh Khanh H.

Nguwoi dai dién theo uy quyén cua bj don: Ba Liéu Thi Ngoc L, sinh nam
1983 va ba Tran Thi Thanh T1, sinh nam 1988, Chuyén vién Phap ché (Giay uy
quyén ngay 20/4/2022). C6 mit.

NOI DUNG VU AN:
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- Theo don khoi kién, quad trinh tranh tung va tai phién toa, nguyén don
ba Bui Thi Minh N trinh bay:

Ngay 09/5/2018, Ba thoa thuan ky quy sé WiB04-20/TTKQ-THE
A109052018. Ngay 01/4/2019, Ba ky két Hop dong mua ban can ho sé WiB04-
20/HPDMB/THE Al (Hop dong mua ban cin ho) vé viéc mua ban cin ho sb
WiB04-20 tai tang 4, Toa Wi thudc du an The Al cia Cong ty Co phan T (Cong
ty T) tai khu 4, khu du lich B1, phuong Cam N1, thanh phé Cam R, tinh Khanh
H, dién tich 34,6m? gia mua ban la 1.684.724.800 dong. Ba di thanh toan cho
Cong ty T la 505.417.440 dong (twong dwong 30% gia tri cin ho). Ngay
24/02/2020, Ba ky bo sung Phu luc hop déng sé6 WiB04-20/PLBSHPMB-THE
Al véi Cong ty T dé sira d6i mot sé diéu khoan trong Hop ddng mua béan cin ho
s6 WiB04-20/HPMB/THE Al. Theo thoa thuan thoi gian Cong ty T ban giao cin
ho du kién la thang 12/2020.

Thang 9/2020, Ba tim hiéu va phat hién dy an cé nhiéu sai pham lam anh
huéng téi cac chu so hitu mua can ho nén Ba da nhiéu lan gui van ban dé nghi
thanh Iy Hop dong mua ban can ho, tra lai tién cho Ba nhung khong nhan dugc
su phan héi nao tir cha dau tu du an.

Nhitng sai pham ctia du an The Al ma chi dau tu 1a Cong ty T, cu thé nhu
Sau.

~ - Chao ban dy an khi khong dugc co quan chirc nang phé duyét: Khong
c6 giay phép xay dung.

- Quang cao chao ban du an sai sy that:

Céc can ho thiét ké chao ban khong c6 trong quy hoach dugc duyét. Can
ctr theo Quyét dinh s6 3826/QD-UBND ngay 15/12/2017 can ho du lich thi bon
toa thap chiéu cao khong twong dong ma toa cao toa thap voi sé tang la 9-9-23-
25. Can ctr theo Gidy phép xay dung s6 89/GPXD ngay 15/11/2019 khéi khach
san Al la 18 tang, A2 1a 20 tang, A3 la 8 tang, A4 14 8 tang.

Quang c40 ¢6 ngan hang bao lanh cho dy 4n nhung khong hé cé bat ctr
mot ngan hang nao bao lanh. Nhu quang cao ban dau la Ngan hang V, dén nay
Ngan hang M1 ciing chi la ngan hang cho vay tin dung chi khong phai ngan hang
bao lanh cho tién d6 du an.

- C6 tinh lra déi khach hang khi dwa ra cac chiéu thac hau mai nhu du
lich, chiét khau cho chua s hitu nhung khi chu sé hiru nhan thay du hiéu khong
minh bach, ltra di dé nghi thanh Iy hop dong thi doa doi lai sb tién da ting cho
khach hang va doi ca sé tién chiét khau hoa hdng cho bén méi gidi chao ban du
an. Can cr theo ban théng ké xac nhan hoan tién cho khach hang.

- Ty y thay ddi thoi gian ban giao mic du tir thang 12/2020 dén thoi gian
du kién ban giao theo Hop d6ng mua ban cin ho cong thém 180 ngay thi dén nay
thoi han ban giao da qua thoi han phai ban giao la 02 thang.

- Khi chao ban toa nha cao 18 ting, cin ho cua Ba & vi tri tang 4 1a vi tri
dep, nam trung tim cua cac ting nha nhung thuc té hién tai toa nha chi dugc cap
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phép xay dung dén tang 8, nhu vay Cong ty T da cb tinh lira ddi khach hang khi
ban can ho cho Ba.

- Ep khach hang ngp tien theo tién do trong hop dong nhung lai khong
cung cap tién do xay dung nhu cam két trong hop dong.

- Trong khi hop ddng ghi ngudn gdc dat: Dat thué tra tién mot lan cho ca
thoi gian thué nhung khong ghi rd thoi gian la bao nhiéu nam.

- Can ctr theo Hop d6ng mua bén, cin ho Ba mua s& duoc cap gidy chuang
nhan quyén st dung dat nhung thuc té hién nay can ho du lich khong duoc cap
gidy ching nhan va viéc quy dinh phap luat diéu chinh cho can ho du lich van
dang trong thoi gian cho hudng dan.

Vi vay, Ba khoi kién yéu cau Toa an:

- Hiy Hop dong mua ban cin ho s6 WiB04-20/HDMB-THE Al ngay
01/4/2019 va cac van ban lién quan deén hoat dong giao dich mua béan can h¢ du
lich so WiB04-20, tang 4, thap Wi thuoc du a4n The Al cua Cong ty C6 phan T tai
khu 4, khu du lich B1, phuong Cam N1, thanh pho Cam R, tinh Khanh H.

- Yéu cau Cong ty Co phén T hoan tra cho Ba so tién la 505.417.440
dong; tien lai phat vi pham hop dong la 145.560.222 dong, tién phat hop dong la
52.078.213 ddng. Tong cong la 703.055.875 dong.

Déi véi yéu cau phan t cia Cong ty T, Ba khong dong v vi 16i thudc vé
Cong ty T.

- Tai don phan to, qua trinh tranh tung va tai phién toa, dai dién theo iy
quyen cua bi don Cong ty Co phan T trinh bay:

Cong ty C6 phan T (Cong ty T) khong dong y véi toan bo yéu cau cua
khai kién cua ba Bui Thi Minh N (Nguyén don). Cong ty T khang dinh khong c6
co s& dé Nguyén don yéu cau Toa an tuyén bd huy Hop dong mua ban can ho,
bai cac |y do sau:

- Hop d6ng mua ban cin ho dugc cac bén giao két trén tinh than ty do, tu
nguyén va binh dang theo cac nguyén tic co ban cta Bo luat Dan sy hién hanh.
Ngay 01/4/2019, Nguyén don ky két Hop dong mua ban cin ho s6 WiB04-
20/HDMB/THE ALl véi Cong ty T. Ngay 24/02/2020, Nguyén don va Cong ty T
da thdng nhat nhiéu thoa thuan mai, tiép tuc ky Phu luc stra d6i Hop dong mua
ban cin ho dé diéu chinh, bd sung nhiéu noi dung cia Hop ddng mua ban cin ho.
Dén nay Nguyén don di thanh toan 505.417.440 d6ng tién mua cin ho.

Trén co s6 thanh toan cia Nguyén don va cam két tai Hop déng mua ban
can ho, Cong ty T da thuc hién nghia vu xay dung va hoan thién can hg, da moi
Nguyén don nhan ban giao tir ngay 25/2/2022.

- Muc dich hai bén huéng dén khi ky két Hop Q6ng mua ban can ho la viéc
xdy dyng va ban giao can ho du lich WiB04-20 dén nay da dat dugc. Ngay

27/01/2022, Cong ty T da hoan thién dy an va guri Thu ngo $6 11/2022/TB-TTCR
dé thong tin dén Nguyén don vé viée can ho da du diéu kién ban giao va bat dau
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ban giao can ho cho khach hang tr ngay 25/02/2022 nhung dén nay Nguyén don
chua thanh toan dé nhan ban giao can ho.

- Sy kién Uy ban nhéan dan tinh Khanh H tam dirng giai quyét tha tuc hanh
chinh cac du an bat dong san do sy kién Thanh tra Chinh phu anh huong dén qua
trinh xin cap Gidy phép xay dung diéu chinh sé6 89/GPXD-SXD cua du an The
Al. Ngay 24/02/2020, Nguyén don va Cong ty T tiép tuc ky Phu luc stra d6i Hop
d6ng mua ban can ho dé diéu chinh, bd sung nhiéu ndi dung caa Hop dong mua
ban cin ho, trong d6 co bd sung Giay phép xay dung diéu chinh s6 89/GPXD-
SXD.

- V& thoi han sé hitu can ho: Cian clr vao quy dinh cta phap luat vé viéc
gia han Du 4n dau tu, gia han quyén st dung dat va nién han sir dung can ho, dé
dam bao t6t hon quyén loi cho Nguyén don, tai Diéu 5.2.17 Hop dong mua ban
cin ho, Cong ty da cam két “Pdam bdo cho bén mua sé dwoc sé hitu Cén hé trong
thoi han ndm muoi (50) ndm ké tir ngay Dw dn ¢é van ban chdp nhdn két qud
nghiém thu hoan thanh cong trinh xay dung. Trong truong hop phap ludt chua
cho phép ghi nhdn thoi han so hitu cin hé trén Gidy ching nhan lan dau cia can
hé (thoi han sé hiru ban dau) la di nam muwoi (50) ndm ké tir ngay Dw dn ¢6 van
ban chdp nhdn két qua nghiém thu hoan thank céng trinh xdy dung, Bén ban sé
thuec hién thu tuc gia han Du dn khi thoi han sé hiru ban dau két thiic dé dam bao
bén mua dwoc so hitu Can ho du thoi han nam muweoi (50) nam noi trén ma khong
phdi tra thém bdt ky khodn phi gia han nao”.

- V& Gidy chtng nhan can ho: Cin ctr vao quy dinh cua phap luat va theo
Piéu 5.2.9 ciia Hop ddng mua ban cin ho, cac Bén ciing thoa thuan rd rang rang
“.. trong trirong hop UBND tinh Khanh H va/hodc cdc co quan ¢é tham quyén
khdc cé huong ddn riéng vé viéc cap giday ching nhdn quyén siz dung dat, quyén
s¢ hiru nha va tai san khac gan lién véi dat ap dung doi véi logi hinh can hé sie
dung vao muc dich luu tru du lich nhuw cac can hé thuge Dy dn, bén bdn sé thuc
hién theo hwong ddn riéng dé d@é dé nghi cap Gidy chitng nhdn ciia cin hé (hodc
gidy to khdc cé gid tri twong dwong theo quy dinh cua phdp ludt hogc ciia UBND
tinh Khanh H vao ting thoi diém cu thé). Bén mua tai ddy dong y rang viéc thyc
hién theo huéng dan hay quy dinh chuyén biét @6 khéng dwoc coi la mét vi pham
Hop dong ciia bén ban...” .

- Nguyén don d3 va dang vi pham nghia vu thanh toan theo Hop dong mua
ban can hg: Mac du Cong ty T da thuc hién va hoan thanh nghia vu ban giao can
h¢ theo ding thoa thuan tai Hop d6ng mua ban can hg, nhung dén nay Nguyén
don van dang vi pham nghia vu thanh toan dé nhan ban giao cin ho. Ngay
27/01/2022, Cong ty T da gui thu ngo bao dé thong tin dén Nguyén don vé viéc
cin ho da du diéu kién ban giao va bat dau ban giao can ho cho khach hang tir
ngay 25/02/2022 ddng thoi dé nghi Nguyén don tiép tuc thanh toan trudc ngay
25/02/2022 dé du diéu kién nhan ban giao cin ho. Tuy nhién, dén nay Nguyén
don van chua thanh toan va dang vi pham nghia vy thanh toan theo quy dinh tai
Piéu 12.1.2 cua Hop ddng mua ban can hd.

Péi véi yéu cau phan té:
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Trong qua trinh thuc hién Hop dong mua ban cin ho, Nguyén don di vi
pham nghia vu thanh toan theo quy dinh tai Diéu 12.1.2 cia Hop dong mua ban
cin ho, theo d6, hau qua phap Iy caa viéc don phuong chdm dat hop ddng quy
dinh tai diém 13.2.2 Diéu 13 (d4 duoc sira doi, bo sung tai Phu luc hop dong)

Tur Iy do trén, Cong ty T yéu cau Toa an giai quyét nhu sau:

1. Xac dinh Hop dong mua ban cin ho s6 WiB04-20/HDMB-THE Al
gitta Cong ty Co phan T vai ba Bui Thi Minh N bi cham dut vi ba N vi pham
nghia vu thanh toan.

2. Yéu cau ba Bui Thi Minh N phai thanh toan cho Cong ty C6 phan T c4c
khoan bao gom:

- Tién I4i tinh trén khoan cham thanh toan cia Nguyén don voéi 1ai suat
bang 0,05%/ngay ké tir ngay dén han thanh toan cho dén ngay ban thanh cong
Can ho cho khach hang khac (tam tinh tir ngay 30/4/2022 dén ngay 31/8/2022
nhung khong vuot qua 8% sé tién thanh toan cham): 88.218.317 dong;

- Tién thuong nong Cong ty T da chi cho nhan vién sale: 88.000.000 dong;
- Tién hoa hong da chi cho dai ly: 88.243.994 dong.
Tong cong la 264.462.311 dong.

Trong truong hop s6 tién ba Bui Thi Minh N da déng cho Cong ty T I6n
hon s6 tién ba N phai thanh toan thi Cong ty T s& hoan tra cho ba Quyén s tién
con lai khong qua 02 nam ké tir ngay an c6 hiéu lyc.

Ban an dan su so th,d?m s 42/2022/DS-ST ngay 06 thang 9 nam 2022 cua
Toa an nhan ddn thanh pho Cam R, quyét dinh:

Ap dung Piéu 3, Piéu 117, Piéu 118, Piéu 357, Diéu 398, Piéu 418, Diéu
419, bicu 428, bicu 430 va bicu 440 By luat Dan sy; Dicu 16, Dicu 17, biéu 18,
Piéu 55 va Piéu 59 Luat Kinh doanh bat dong san; Nghi quyet sO
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi vé mic
thu, mién, giam, thu, nop, quan Iy va st dung 4n phi, 1& phi Toa 4n,

1. Khéng chap nhan yéu cau khai kién cua nguyén don ba Bui Thi Minh
N vé yéu cau huy bo Hop dong mua ban cin ho sé WiB04-20/HPMB-THE Al
ngay 01/4/2019 va yéu cau hoan tra sé tién 505.417.440 dong; tién lai phat vi
pham hop dong la 145.560.222 dong, tién phat hop déng la 52.078.213 ddng.
Téng cong la 703.055.875 dong.

2. Chap nhan yéu cau phan tb cua bi don Cong ty Co6 phan T vé yéu cau
don phuong cham dut hop déng. Tuyén cham dut Hop ddng mua ban cin ho sb
WiB04-20/HDMB-THE A1 ngay 01/4/2019 va cac phu luc dinh kém. Budc ba
Bui Thi Minh N phai bdi thuong thiét hai s6 tién 1a 264.462.311 dong.

3. S6 tién ba Bui Thi Minh N d3 thanh toan theo hop dong cho Céng ty
Co phan T 505.417.440 ddng. S6 tién ba Bui Thi Minh N phai boi thuong cho
Cong ty Co phan T 264.462.311 dong. Do d6, bu trir nghia vu cua cac bén, Cong
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ty C6 phan T hoan tra cho ba Bui Thi Minh N s6 tién la 239.955.129 dong. Thoi
han hoan tra: Khong qua 02 (Hai) nam ké tir ngay ban an c6 hiéu luc phap luat.

Ngoai ra, an so thAm con quyét dinh vé an phi, chi phi té tung, nghia vu
thi hanh an va quyén khang cao theo quy dinh.

'Ngdy 27 thang 10 ndm 2022, ba Bui Thi Minh N ¢6 don khang céo, dé
nghi cap phuc thdm sua ban an so thdm, chap nhan yéu cau khoi kién cua Ba va
khong chap nhan yéu cau phan to cia Cong ty Co phan T.

- Tai Ban trinh bay y kién ngay 05/5/2023, nguyén don ba Bui Thi Minh
N gilr nguyén ndi dung khang cdo va dé nghi Hoi dong xét xir phiic tham Stra ban
an so tham, chap nhan yéu cau khai kién ctia Ba va khong chap nhan yéu cau phan
t6 ciia Cong ty Co phan T.

Tai phién toa phuac tham:

- Pai dién theo ty quyén cua bi don 1a ba Luu Thi Ngoc L rat mét phan
yéu cau phan té vé yéu cau boi thuong thiét hai dbi véi so tién thuong cho nhan
vién sale 1a 88.000.000 dong, dé nghi Hoi dong xét xir khong chap nhan khang
cao cua ba Bui Thi Minh N.

- Kiém sat vién phat biéu tai phién toa: Vé chap hanh phap luat, Tham
phan, Hoi ddng xét xir va nhitng ngudi tham gia té tung da chip hanh dung cac
quy dinh ctua Bo luat T tung dan su trong giai doan xét X phuc tham. V& ndi
dung vu an dé nghi Hoi dﬁ)ng xét xu khong chép nhéan khang céo cua ba Bui Thi
Minh N; dinh chi giai quyét ddi véi phan yéu cau phan t6 cua Cong ty C6 phan T
vé yéu cau boi thuong thiét hai ddi véi sb tién thuong cho nhan vién sale 1a
88.000.000 ddng. Stra ban an so tham.

NHAN PINH CUA TOA AN:

[1] Vé thi tuc té tung

[1.1] Tai phién toa phac tham, nguyén don ba Bui Thi Minh N vang mit,
c6 don dé nghi Xxét xu vang mat. Can ctr Diéu 296 Bo luat T6 tung dan sy, Hoi
dong xét xir tién hanh xét xir phuc tham vu an theo thil tuc chung.

[1.2] Tai phién toa phuc tham, dai dién theo uy quyén cua bi don Cong ty
Co6 phan T rat mot phan yéu cau phan té vé yéu cau bdi thuong thiét hai doi véi
s tién thuong cho nhéan vién sale la 88.000.000 ddng. Viéc rat mot phén yéu cau
phan t6 néu trén nay la ty nguyén, phu hop voi phap luat nén Hoi dong xét xir
dinh chi giai quyét d6i voi phan yéu ciu phan té néu trén ciia Bi don.

[2] Vé néi dung vu dn
[2.1] Vé yéu cau khoi kién ctia nguyén don ba Bui Thi Minh N

[2.1.1] Cong ty Cb phan T duge S& Ké hoach va Pau tu tinh Khanh H cap
Gidy chung nhan ding ky doanh nghiép sé 4201071946, dang ky lan dau ngay
02/7/2009 va Gidy chiing nhan dang ky dau tu s6 0631446068, ching nhan lan
dau ngay 09/12/2009. Uy ban nhan dan tinh Khanh H ban hanh Quyét dinh cha
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treong dau tu sd 3456/QD-UBND ngay 17/11/2017 va Quyét dinh sé 3826/Qb-
UBND ngay 15/12/2017 vé viéc phé duyét d6 an diéu chinh Quy hoach chi tiét ty
16 1/500 (diéu chinh lan 5) Du an The A1, cho phép Céng ty Co phan T (Cong ty
T) thuc hién dy an: Pau tu, xay dung khu du lich, dich vu thuong mai va khu biét
thu du lich, can ho du lich tai cac 16 D14d, TT9b va TT13 - Khu 4 thudéc Khu du
lich Bic Ban dao Cam R, phuong Cam N1, thanh phé Cam R, tinh Khanh H.

[2.1.2] Ngay 01/4/2019, ba Bui Thi Minh N va Cong ty T ky két Hop dong
mua ban can ho sé6 WiB04-20/HPMB-THE Al va cac phu luc kém theo (Hop
d6ng mua ban cin ho), vai ndi dung: Ba Bui Thi Minh N mua Cén ho sé WiB04-
20 tai ting 4 Toa Wi thudc Dy an The Al, dién tich str dung cin ho 1a 34,06m?;
Muc dich sur dung: Str dung lam can hd du lich va khong hinh thanh don vi 6; don
gia 50.362.776 dong/m?. Tong gia ban cin ho 1.715.356.160 dong (Gia ban cin
ho: 1.684.724.800 dong; Kinh phi bao tri: 30.631.360 dong). Thoi gian ban giao
can ho dy kién thang 12/2020. Ngoai ra, Hop dong con quy dinh vé quyen va
nghia vu cua cac bén, vé thanh toan, quyén va nghia vu phat sinh tir Hop dong.

Nhu vay, Hop dong mua ban cin h gitta cac bén 1a mua ban “cdn hé du
lich”, véi muc dich chu yéu la dé du lich nghi dudng, khong phai cian ho chung
cur va khong hinh thanh don vi ¢. Tai thoi diém ky két Hop dong mua ban can ho,
cac bén c6 ddy du nang luc phap luat, nang luc hanh vi dan su, viéc ky két Hop
d6ng gitta cac bén 1a hoan toan tu nguyén va khong c6 quy dinh nao caa luat cim
mua ban “Can ho du lich” hinh thanh trong twong lai nén c6 du diéu kién co hiéu
luc cua giao dich dan sy theo quy dinh tai Diéu 117 Bo luat Dén su.

[2.1.3] Hop dong mua ban cian ho néu trén 1a hop ddng mua ban bat dong
san hinh thanh trong twong lai. Mac du, Ho so thiét ké co s¢ va Ho so thiét ké ky
thuat cong trinh The Al da dugc Cuc Quan ly hoat dong xay dung B Xay dung
tham dinh (Vén ban s6 755/HPXD- -QLDA ngay 23/11/2018 ve thong bao két qua
tham dinh thiét ké co sé va Van ban sé6 296/HPXD-QLKT ngay 23/5/2019 vé
thong bao két qua tham dinh thiét ké ky thuat cong trinh The A1) nhung tai thoi
diém ky két Hop dong mua ban can ho thi cong trinh xay dung cin ho du lich ma
cac bén giao dich chua cé giay phép xdy dung, nén dbi tuong caa Hop dong mua
ban cin ho chua du diéu kién dugc dua vao kinh doanh theo quy dinh tai khoan 1
Piéu 55 Luat Kinh doanh bat dong san.

[2.1.4] Sau khi dugc So Xay dung tinh Khanh H cip Giay phép xay dung
s6 89/GPXD-SXD ngay 15/11/2019. Ngay 24/02/2020, Cong ty T va ba Bui Thi
Minh N tiép tuc ky két Phu luc stra d6i Hop dong mua ban cin ho s6 WiB04-
20/HPMB-THE A1 (Phu lyc stra d6i Hop ddng mua ban can hd), trong d6 c6 cap
nhat Gidy phép xay dung s6 89/GPXD-SXD ngay 15/11/2019. Nhu vay, thiéu sot
vé diéu kién cua bat dong san hinh thanh trong tuong lai dugc dua vao kinh doanh
néu tai muc [2.1.3] d3 duoc khic phuc, Hop d6ng mua ban can ho s6 WiB04-
20/HDMB-THE Al ngay 01/4/2019 di c6 dua cac diéu kién phat sinh hiéu luc.

[2.1.5] Dién tich dat tai cac 16 D14d, TT9b va TT13 - Khu 4 thuoc Khu
du lich Bac Ban dao Cam R, phuong Cam N1, thanh phé Cam R, tinh Khanh H
ma Cong ty Co6 phan T thyc hién dy an The Al thude truong hop nha nudc cho
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thué dat tra tién mot 1an cho ca thoi gian thué (Quyét dinh sé 517/QD-UBND ngay
12/02/2018, Quyét dinh s 2327/QD-UBND ngay 03/9/2020 ctia Uy ban nhan dan
tinh Khanh Hoa). Theo quy dinh tai diém a khoan 2 Biéu 174 Bo luat Dan su thi
Cong ty C6 phan T ¢6 quyén Chuyen nhuong can ho du lich/biét thy du lich va tai
san khac thudc sé hitu ciia minh gan lién vai cac 16 dat néu trén.

Vin ban s6 703/BTNMT-TCQLDD ngay 14/02/2020 ctua Bo Tai nguyén
va Mai truong, vé viéc huéng dan ché do sir dung dat va viéc chitng nhan quyén
S& hiru cong trinh xay dung khong phai la nha ¢, néu ro “Truwong hop du an co
cong trinh cdn hé du lich, biét the du lich cé du diéu kién chuyén nhuwong theo
quy dinh cua Ludt Kinh doanh bdr déng san thi viéc chitng nhdn quyén s¢ hiru
cong trinh xdy dung cho bén nhdn Chuyén nhuong droC thuc hién theo quy dinh
tai Pieu 32 cua Nghj dinh s6 43/2014/NP-CP ngay 15 thdang 5 nam 2014 cua
Chinh phui quy dinh chi tiét thi hanh mét sé diéu cua Ludt Pdt dai, Khodn 22 Diéu
2 cuia Nghi dinh sé 01/2017/ND-CP ngay 06 thdng 01 niam 2017 cuia Chinh phi,
sira doi, bé sung mét so nghi dinh quy dinh chi tiét Ludt Bdt dai”. Nhu vay, thoa
thuan cua cac bén tai diém 5.1.4 khoan 5.1, khoan 5.2.9 khoan 5.2 Piéu 5; diém
6.1.3 khoan 6.1, khoan 6.2.12 Diéu 6 Hop dong vé viéc tién hanh cac tha tuc dé
nghi co quan nha nuéc 6 tham quyén cap gidy chang nhan cua cin ho du lich khi
co du diéu kién la co can ca dé thyc hién.

[2.1.6] Theo thoa thuan trong Hop ddng, thoi gian du kién ban giao cin
ho 1a vao thang 12/2020. Tuy nhién trong qua trinh thyc hién Hop dong, dau thang
02/2020, tai Viét Nam phat sinh dich bénh viém dudng ho hap cap do chang méi
cua vi rat Corona gay ra (Covid-19) va viéc Uy ban nhan dan tinh Khanh Hoa c6
van ban tam dung giai quyét thu tuc hanh chinh cac dy an bat dong san dé phuc
vu cong tac thanh kiém tra cua Thanh tra chinh pha dén ngay 05/4/2021 mai c6
van ban bai bo (Cong vin s6 2619/UBND-XDND). Su kién bat kha khang (dich
bénh Covid) va tré ngai khach quan (do tac dong cta van ban ctia co quan nha
nudc c6 tham quyén) néu trén kéo dai da gay tac dong dén qua trinh xay dung va
hoan thién cong trinh xay dung va thoi han ban giao can h theo du kién cta Cong
ty T. Cong ty T di c6 nhiéu thong bao giri cho ba Bui Thi Minh N, thong bao vé
anh huoéng cua dich bénh Covid dén hoat dong cua Du an The Al va thoi gian
ban giao cin hd (Thong bao sé 005/2020/A1-TB-BGD ngay 17/02/2020 vé dnh
hwéng ciia dich bénh viém dwong hé hdp cdp do ching méi cia vi rit Corona téi
hoat dong tai Dy an The A1, Thong bao 6 57/2020/A1-TB-BGD ngay 06/7/2020
vé gia han ban giao cin hé do anh huéng cia dich bénh viém dwong hé hdp cap
do chiing méi cua vi rit Corona. Ngay ban giao du kién cdan hé gia han téi thang
6/2021, Thong bao s6 59/2021/A1-TB-BGD ngay 30/6/2020, vé thoi gian ban
giao cdn hg. Thoi gian ban giao vao thang 12/2021 va Théng bao sb
124/2021/A1-TB-BGD ngay 22/12/2021, vé gia han ban giao cin hé do sie kién
bdt kha khang Covid-19 (lan 2). Ngay ban giao dir kién gia han dén thding
04/2022).

Ngay 27/01/2022, Cong ty T da gui cho ba Bui Thi Minh N Thu ngo sO
11/2022/TB-TTCR, thong bao thoi gian ban giao can hg bat dau tw ngay



9

25/02/2022. Cong ty T hoan thanh can hd va thong bao ban giao can ho cho ba
Bui Thi Minh N bt dau tir ngay 25/02/2022 la phu hop véi thoa thuan caa cac
bén tai diém 8.3.1 khoan 8.1 Piéu 8, diém 14.1.2, 14.1.3 khoan 14.1, khoan 14.3,
khoan 14.4 Biéu 14 cua Hop ddng.

Viéc Cong ty T cham ban giao can ho theo théa thuan cua cac bén la do
su kién bat kha khang va vi tré ngai khach quan nén Cong ty T khong phai chiu
trach nhiém dan sy. Viéc chdm ban giao cin ho do sy kién bat kha khang, vi tro
ngai khach quan khong phai 1a cin ctr dé chdm dut hoac huy Hop dong mua ban
can ho.

[2.1.7] Hop dong mua ban can ho sé6 WiB04-20/HDMB-THE Al ngay
01/4/2019, cac phu luc kém theo va phu luc stra d6i Hop ddong mua ban can ho
ngay 24/02/2020 duoc ky két giira ba Bui Thi Minh N voi Cong ty T phu hop Véi
quy dinh tai khoan 2 Biéu 3, khoan 2 Diéu 108, Diéu 118, va biéu 405 Bo luat
Dan su, khong thugc mét trong cac trueong hop giao dich dan sy vo hiéu dugc quy
dinh tir Biéu 122 dén Biéu 129 B luat Dan sy, khong vi pham Diéu 117 B luat
Dan su nén phat sinh hiéu luc, cac bén phai ton trong va cé nghia vu thuc hién.

Do d6, cip so tham khong chap nhan yéu cau khai kién cia ba Bui Thi
Minh N vé yéu cau hiy bé Hop d6ng mua ban can ho sé WiB04-20/HPMB-THE
Al ngay 01/4/2019 va yéu cau hoan tra sd tién 505.417.440 dong; tién lai phat vi
pham hop dong la 145.560.222 dong, tién phat hop déng la 52.078.213 ddng.
Tong cong la 703.055.875 dong la ¢ can ci, nén khong c6 co sd dé chap nhan
noi dung khang cao cua Bui Thi Minh N,

[2.2] V& yéu cau phan td cta bj don Cong ty C6 phan T

[2.2.1] Sau khi hoan thanh xay dung can ho va du diéu kién ban giao dwa
vao sir dung (Thong bao két qua Kiém tra cong tac nghiém thu hoan thanh cong
trinh xdy dung s6 14/GD-GD3/HT ngay 26/01/2022 caa Cuc Giam dinh nha nudc
vé chat lugng cong trinh xay dung Bo Xay dung vé viéc chap nhan két qua nghiém
thu hoan thanh cong trinh A3, A4 thuoc du an The Al dé dua vao sir dung). Ngay
27/01/2022, Cong ty T da gri cho ba Bai Thi Minh N Thu ngé sé 11/2022/TB-
TTCR, théng bao thoi han va sé tién can thanh toan dé nhan ban giao can ho trude
ngay 25/02/2022, nhung ba Bui Thi Minh N khong thyc hién viéc thanh toan theo
thong bao. Viéc ba Bui Thi Minh N khong thuc hién nghia vu thanh toan dé nhan
ban giao can ho di vi pham nghia vu thanh toan. Theo quy dinh tai diém 12.1.2,
12.1.3 khoan 12.1 Piéu 12, diém 13.2.2 khoan 13.2 Biéu 13 cua Hop dong, Cong
ty T ¢6 quyén don phuong cham dut Hop dong va yéu cau ba Bui Thi Minh N
phai bdi thuong thiét hai.

[2.2.2] Tai phién toa phuc tham dai dién theo uy quyen cua Cong ty T rat
mot phan yeu cau phan t6 vé yéu cau boi thuong thiét hai dol Véi $6 tién thudng
cho nhan vién sale 14 88.000.000 dong. Giit nguyén yéu cau ba Bui Thi Minh N
phai bdi thuong cac khoan thiét hai va tién phat do hanh vi vi pham nghia vu thanh
toan, gom: Tién I4i tinh trén khoan cham thanh toan vai 1ai suat bang 0,05%/ngay
ké tir ngay dén han thanh toan cho dén ngay ban thanh cong Can ho cho khach
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hang khac, nhung khong vuot qua 8% s6 tién thanh toan cham): 88.218.317 dong
khoan thiét hai, tién hoa hong da chi cho dai ly: 88.243.994 dong. Tong s tién ba
Bui Thi Minh N phai bdi thuong cho Cong ty T 1a 176.462.311 ddng.

S6 tién boi thuong ma ba Bui Thi Minh N phai boi thuong la 176.462.311
ddng, dugc bu trir vao sb tién ba Bui Thi Minh N da thanh toan theo Hop dong 1a
505.417.440 dong. Cong ty T hoan tra cho ba Bui Thi Minh N sé tién con lai la
328.955.129 d6ng. Thoi han hoan tra khong qua 02 nam ké tir ngay ban an cé hiéu
lyc phap luat. Yéu cau cia Cong ty T phu hop véi thoa thuan caa cac bén quy
dinh tai khoan 1 (Sua doi khoan 13.2.2 (b)) Diéu 8 (Sua doi Diéu 13 — Cham duit
Hop dong) cua Phu lyc stra d6i Hop dong mua ban can hg, dang quy dinh cua
phap luat. Do d6, can stra ban an so tham ddi voi khoan tién yéu cau bdi thuong
thiét hai cua Cong ty T.

[3] V& an phi
[3.1] An phi so tham
_- Ba Bui Thi Minh N phai nop 4n phi so tham doi Vi yéu cau tuyén bd

hop dong vo hiéu khong dugc chap nhéan la 300.000 dong; trén so tién yéu cau
hoan tra khong dugc chap nhan (703.055.875 dong) la 32.122.000 dong; doi vi
yéu cau cham dut hop dong cua bi don duoc chap nhan la 300.000 dong va trén
so tién phan to cua bi don dugc chap nhén (176.462.311 dong) la 8.823.000 dong.
Tong cong ba Bui Thi Minh N phai nop an phi dan su so tham la 41.545.000 dong.

Cong ty Co phan T khong phai nop an phi dan su so tham.

[3.2] An phi phuc thim: Ba Bui Thi Minh N phai nop an phi phac tham
dan su theo quy dinh.

[4] Giir nguyén quyét dinh vé chi phi t tung caa ban an so tham.

Vi cac Ié trén,

QUYET PINH:

Cin ctt vao khoan 1, khoan 2 Piéu 308 Bo luat TH tung dan sy,
~ 1.Dinh chi giai quyét doi véi phan yéu cau phan t6 ciia Cong ty Co phan T
Ve yéu cau ba Bui Thi Minh N phai boi thuong khoan tién thuong nhén vién Sale
la 88.000.000 dong.
2. Khong chip nhan khang céo ctia nguyén don ba Bui Thi Minh N
3. Stra ban an so thdm nhu sau:
Ap dung Diéu 3, Diéu 117, Diéu 118, Diéu 357, Diéu 398, Diéu 418, Dicu
419, biéu 428, Diéu 430 va Diéu 440 B¢ luat Dan su; Diu 16, Diéu 17, Diéu 18,
Piéu 55 va Piéu 59 Luat Kinh doanh bat dong san; Nghi quyet sO

326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc hoi vé mirc
thu, mién, giam, thu, nép, quan ly va sir dung an phi, 1& phi Toa 4n,

Tuyén xu:
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_ 3.1.Khong chap nhan yéu cau khai kién caa nguyén don ba Bui Thi Minh

N veé: (i) Yéu cau huy bo Hop dong mua ban can ho s6 WiB04-20/HDMB-THE
Al ngay 01/4/2019; (ii) Yéu cau Cong ty C6 phan T hoan tra so ti€n 505.417.440
dong; tien 1ai phat vi pham hop dong la 145.560.222 dong, tién phat hop dong la
52.078.213 dong. Tong cong la 703.055.875 dong.

3.2. Chap nhan yéu cau phan t cia bi don Cong ty Co phan T

3.2.1. Chim dit thyc hién Hop dong mua ban can ho s6 WiB04-
20/HbMB-THE Al ngay 01/4/2019 va cac Phu luc, Phu luc stra doi Hop dong
mua ban can ho gitra Cong ty Co phan T va ba Bui Thi Minh N.

_3.2.2. Budc ba Bui Thi Minh N phai boi thuong thiét hai cho Cong ty Co
phan T 176.462.311 dong (Mot tram bay muoi Sau triéu bon fram sau muoi hai
ngan ba tram muwoi Mot dong).

~3.2.3.S0 tien ba Bui Thi Minh N da thanh toan theo hop dong cho Cong

ty C6 phan T 505.417.440 dong. So tien ba Bui Thi Minh N phai boi thuong cho
Cong ty Co phan T 176.462.311 dong. Do do, bu trir nghia vu cua cac bén, Cong
ty Co phan T hoan tra cho ba Bui Thi Minh N so tién con lai la 328.955.129 dong
(Ba tram hai muoi tam tri¢u chin tram nam muwoi lam ngan mot tram hai mwoi
chin dong). Thoi han hoan tra: Khong qua 02 (Hai) nam ke tur ngay 11/5/2023.

4. V& an phi.

4.1. An phi so tham:

- Bui Thi Minh N phai nop 41.545.000 ddng an phi dan su so thim. Puogc
trir vao tién tam tng an phi so tham da nop 1a 15.670.000 dong theo Bién lai thu
tam tng an phi, 1¢ phi Toa an s AA/2021/0006683 ngay 30/11/2021 cta Chi cuc
Thi hanh an dan sy thanh phé Cam R, tinh Khanh H. Ba Bui Thi Minh N con phai
ndp 25.875.000 dong (Hai mueoi lam triéu tam triam bay mueoi lam ngan dong) an
phi dan sy so tham.,

- Tra lai cho Cong ty C6 phan T tién tam ung an phi so tham da nop la
6.612.000 dong theo Bién lai thu tam tng an phi, 1& phi Toa an sb
AA/2021/0006948 ngay 25/4/2022 ctia Chi cyc Thi hanh an dan sy thanh phd
Cam R, tinh Khanh H.

4.2. An phi phac tham

Ba Bui Thi Minh N phai ndp 300.000 dong an phi dan sy phuc thim. Puoc
trir vao tién tam &ng an phi phac tham 1a 300.000 dong theo Bién lai thu tam ¢ng
an phi, 1& phi Toa an s6 AA/2022/0000319 ngay 18/11/2022 cua Chi cuc Thi hanh
an dan sy thanh phd Cam R, tinh Khanh H. Ba Bui Thi Minh N d3 nop dua an phi
dan sy phuc tham.

5. Giit nguyén quyét dinh vé chi phi té tung cia ban an so tham.

Ban an phuc tham c6 hiéu lyc ké tir ngay tuyén an.
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Noi nhén: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh Khanh Hoa; THAM PHAN - CHU TQA PHIEN TOA
-TAND TP. Cam R;

-VKSND TP. Cam R;

- Chi cuc THADS TP. Cam R;
- Cac duong su;

- Luu 4n van, hd so.

Tran Hiru Vién



