TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH AN GIANG Doc 1ap — Tw do — Hanh phuc

Ban 4n s6: 102/2023/DS-PT
Ngay: 28-4-2023

V& viée: “Tranh chdp hop dong

vay tai san; Hop dong gép hui”

, ~ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH AN GIANG

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Pao Chi Keo

Cdc Tham phdn:

1. Ba Tran Thi Thay Ha

2.0ng Truong Vin Hai

- Thu ky phién toa: Ba Nguyén Thi Ha - Thu ky Toa 4n nhan dan tinh An
Giang.

_ - Dgidi¢n Vién kiém sdt nhan dén tinh An Giang tham gia phién toa: Ong
D6 Phude Thanh - Kiém sat vién.

Ngay 28 thang 4 nam 2023, tai try s Toa an nhan dan tinh An Giang xét xu
cong khai vy an dan sy phic tham thy 1y s6 75/2023/TLPT-DS ngay 03 thang 4 nam
2023 veé viéc “Tranh chdp hop dong vay tai san, Hop dong gop hui”

Do Ban an dan sy so thim s6: 09/2023/DS-ST ngay 06 thang 01 nam 2023
cua Toa an nhan dan huyén Chau Pht, tinh An Giang bi khang cdo.

Theo Quyét dinh dua vy an ra xét xur phiic t}lém s6: 96/2023/QDXX-PT ngay
03 thang 4 nam 2023, Quyét dinh hoan phién toa so: 130/2023/QD-PT ngay 21 thang
4 nam 2023 gilra cac duong su:

- Nguyén don: Ba Hang Kim T, sinh ndm 1982; noi cu tri: Ap M, xa M, huyén
C, tinh AG. (Vang madt)

Ngueoi dai dién theo iy quyén ciia nguyén don: Ong Nguyén Phudc H, sinh
nam 1979; noi cu tra: ap V, xa V, huyén C, tinh AG (theo van ban y quyén ngay
01/3/2022). (C6 mat)

-Bi dO’I’l.', Ba Tran Thi Kim L, sinh nim 1986; noi cu tru: Ap M, xa M, huyén
C, tinh AG. (Vang mat)

Nguoi khang cdo: Ba Tran Thi Kim L.

NOI DUNG VU AN:
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Tai don khdi kién dé ngay 10/01/2022 va trong qud trinh xét xir vu an nguyén
don va dai dién theo uy quyén cia nguyén don éng Nguyen Phudce H trinh bay:

- V& tién hui: Khoang nam 2017, ba T ¢6 tham gia hui do ba L 1am cha, ba T
tham gia day hui 1.000.000d c6 60 phan, ba T tham gia 05 phan, ba T h6t mdi phan
44.500.000d x 05 phan = 222.500.000d, khi hot hui ba L khong giao du tién hui cho
ba T, ma tra dan dan duoc tong cong 20.000.000d (1an tra 14.000.000d; ngay 30/4,
30/5, 30/6 tra mdi 1an 2.000.000d) va ngung dén nay. Ngoai ra, ciing trong nam 2017
ngay 29/11/2017 (al) (c6 khao hui ghi tén vg D), ba T con tham gia day hui
1.000.000d do ba L 1am chu, c6 60 phan, trong d6 ba T tham gia 02 phan, ba T chau
mdi phan duoc 28.000.000d x 02 phan = 56.000.000d dén nay ba L ciing khong tra,
nén tong tién hyi ba L con ng 258.500.000d.

- Vé tién vay: Khoang 2015 — 2016, ba T ¢6 cho ba L vay 200.000.000d, vi 14
chi em nén khong c6 lam bién nhén, nhung ba T c6 ghi gidy theo ddi, tién vay nay
ba L datra dugc 24.000.000d (c6 ghi gidy theo ddi do ba L ghi, phia trén 1a tién hui,
phia duéi 14 tién vay, c6 ghi 4m), yéu cau ba L tra so tién vay con lai 13 176.000.0004.

Ching ctr chimg minh cho yéu cau khoi kién cia nguyén don: Pho t6 bang
viét tay ghi theo ddi tra tlen hui va tién vay (phia trén 1 tién hui, phia dudi 1a tién
vay) do ba L ty ghi khi mdi lan tra ng; phé t6 khao hyi ngay 29/11/2017 (4l).

Bi don ba Tran Thi Kim L trinh bay:

- V& tién hui: Thong nhat nam 2017, ba T ¢ tham gia hui do ba L lam chu,
day hui 1.000.000d c6 60 phan, ba T tham gia 05 phan, ba T hét mdi phan
44.500.000d x 5 phan = 222.500.000d, ba L c6 tra cho ba T nhiéu 1an véi sb tién
164.000.000d, c6 s6 ghi theo ddi tra no do ba L tu ghi, cu thé: Khi tinh s6 véi ba T,
ba L tra dugc 14.000.000d con 208.000.000d; 30/4 tra 2.000.000d; 30/5 tra
2.000.000d; 30/6 tra 2.000.000d; 30/7 tra 1.500.000d; 20/3 tra 1.000.000d. Con lai
200.000.000d; ngay 25/4/2019 tra 9.000.000d; 25/5 tra 5.000.000d; 25/6 tra
5.000.000d; 25/7 tra 5.000.000d; 25/8 tra 5.000.000d; 25/9 tra 5.000.000d; 25/10 tra
5.000.000d; 25/11 tra 5.000.000d; 25/12 tra 5.000.000d; 25/01/2020 tra 5.000.000;
25/02 tra 5.000.000d; 25/3 tra 5.000.000d; 25/4 tra 5.000.000d; 25/5 tra 5.000.0004;
25/6 tra 5.000.000d; 25/7 tra 5.000.000d; 25/8 tra 5.000.000d; 25/9 tra 5.000.000d;
25/10 tra 5.000.000d; 25/11 tra 5.000.000d; 25/12 tra 5.000.000d; 25/01/2021 tra
5.000.000; 25/02 tra 5.000.000d; 25/3 tra 5.000.000d; 25/4 tra 5.000.000d; 25/5 tra
5.000.000d; 25/6 tra 5.000.000d; 25/7 tra 5.000.000d; 25/8 tra 5.000.000d; 25/9 tra
5.000.000d; 25/10 tra 5.000.000d; 25/11 tra 5.000.000d. Tong s6 tién ba L da tra cho
ba T 1 186.500.000d, nén day hui nay ba L con no ba T sé tién 1a 36.000.000d.

Do vé6i day hyi khui ngay 29/1 1/2017, hyi 6 60 phan, ba T ¢6 tham gia 02
phan, khi v hui ba L va ba T ¢6 tinh tién v6i nhau, ddy hyi nay ba L thieu ba T
56.000.000d (28.000.000d x 2 day), nhung ba L da tra cho ba T trudce khi tinh sO cua

05 day hui trén. Vi€e tinh va tra tién day hui ndy chi tinh miéng vabal datra tién
mat cho bg T 56.000.000d rdi moi tinh 05 day hui trén. Khi tra tién nay chi co ba L
va ba T biét, khong c6 ky giao nhan tién.

- Vé tién vay: Ba L khong thira nhan no tién vay ctia ba T.
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‘ Ching ctr chimg minh cho trinh bay cua ba L: Pho to gidy ghi theo ddi cac
lan tra tién hui do ba L tu ghi d€ theo dai.

Loi khai ciia ngueoi lam chitng Nguyén Thi Bach T trinh bay: Ba T 1a chi rudt
cua L, ba T 1a chi dau, ba T c6 biét viéc L ¢6 ng tién hyi cia ba T do L 1am chu hyi
va bi v& hui, nhung khong biét no bao nhiéu, khi ba T dén 1y tién cta L, L khdng
du tién dua cho ba T thi L c6 qua nha t6i muon tién vé tra cho ba T, thoa thuan giita
L va ba T tra no mdi 1an bao nhiéu thi ba T khéng rd.

Do ¢6 mau thuan trong 161 khai ctia cac duong, Toa an da tién hanh doi chat
vé tién vay va tién hui. Qua doi chat, cac duong su khong thong nhat dugc voi nhau
ve€ sO tién hui da tra, tién hui con thi€u va tién vay.

Tai Ban dn déan sy so tham sé 09/2023/DS-ST ngay 06 thang 01 nam 2023
cua Toa an nhdn dan huyén Chdau Phu da xu:

- Chap nhan mot phan yéu cau khai kién ctia nguyén don ba Hang Kim T;

Budc ba Tran Thi Kim L c6 nghia vu tra cho ba Hang Kim T so tién
434.500.000d (B6n trim ba muoi bon triéu nam trim nghin déng), trong d6 tién hui
1a 258.500.000d (Hai trim nim muoi tdm triéu nam traim nghin dong), tién vay
176.000.000d (M6t trim bay muoi sau triéu dong).

- Dinh chi mot phan yéu cau khoi kién ctia nguyén don ba Hang Kim T vé yéu
cau tinh 1ai.

Vé i suat: Ba T khong yéu cau tinh 14i suat nén Hoi dong xét xtr khong xem
Xeét.

Ngoai ra, ban an so thim con tuyén vé chi phi t6 tung, an phi dan su so tham,
lai suat va quyén khang cao, thoi han khang cdo, nghia vu thi hanh an cia duong sy
va khang nghi ctia Vién kiém sat.

Ngay 11/01/2023, ba Tran Thi Kim L khéng cdo toan bo ban an so thim

Tai phién toa phtic tham: Nguyén don giit nguyén yéu cau khoi kién, bi don
van gilr nguyén y kién khang cdo; cac duong sy khong thoa thuan dugc véi nhau.

‘ * Pai diéig Vién kiém sat phat biéu vé viéc tudn theo phap ludt va quan diém
vé viéc giai quyét vu an:

- Vé thu tyc td tung: Thém phan, Thu ky thuc hién dung, déy du thu tuc td
tung theo quy dinh cua ]3(} luat To6 tung dan su; Nguyén don, bi don thuc hién ding
quy dinh cua B luat To6 tung dan su.

- Véndi dung: V& hyi ba L thira nhan ¢6 tham gia, sau khi bé hui thi céc bén
thong nhat tién hui v6i so tien: 258.000.000d, ba L cho rang da tra, do ty ba ghi s0
theo doi khong dugce ba T thira nhan nén cap so tham budc tra 258.000.0004 1a c6
cO sO.

Vé tién vay: Mic du, ba T khong nhin nhén vay tién 200.000.000d, gidy ghi
ng va gidy ghi tién do ba L viet c6 myc ng “200” va phan dudi c6 ghi dua 04 1an vao
cac ngay 25 thang 4, 5, 6, 7 voi s6 tien dua 9.000T, 5.000; 5.000; 5.000 thé hién co
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vay va co tra. Muc ghi ng tach riéng v&i muc tién hui. Vi vay tai ban an so tham xac
dinh ba L ¢6 vay tién hui 200.000.000d 1a c6 cén cu.

Pé nghi Hoi dong xét xtr phiic tham can cir khoan 1 Diéu 308 B6 luat té tung
dan su khong chip nhan yéu cau khang cdo ctia Tran Thi Kim L, gitr nguyén Ban an
so tham, cac phan khac con lai cua an so thim giit nguyén, ba L phai chiu an phi
phlc tham.

NHAN PINH CUA TOA AN:

Can cu vao tai liéu, chung cr da dugc xem xét tai phién toa, két qua tranh
tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1] Vé thu tyc khang cao: Bon khang cdo cua ba L trong han luét dinh, thudc
d6i tuong mién ndp tién tam Gng khang cdo nén duoc Hoi dong xét xir xem xét noi
dung khang céo theo trinh ty phic tham. Cac duong su khac khong khang cao, Vién
kiém sat khong khang nghi ddi v4i ban an so tham.

[2] Xét khang cdo ctiia ba L, Hoi dong xét xir nhan thay:

[2.1] Tai phién toa phtic thim, ba L thira nhan ba T tham gia 05 phan hui, ba
T hét timg 1an, hot 1an sau cung vao ngdy 19/3/2017 nén ba méi tinh binh quan
44.500.000d x 5 =222.500.000d va ba tra dugc 14.000.000d, con ng 208.500.000d
va chinh ba (L) tu ghi phan hui: 208.500.000d vao td gidy (bao thudc 14 hiéu Nelson,
bl:85) dwa cho ba T gitt lam chimg cr. V& khoan tién nay, ba L cho rang: da tra 02
lan 6.000.000d va thang 7 tra 1.500.000d, thang 8 tra 1.000.000d nén con lai
200.000.000d, ba di gap to gidy lai va ghi tién 200. Nhan thay: ngay 30/4, ba L c6
tra 2.000.000d, ngay 30/5 tra 2.000.000 va lan sau cung 30/6 tra 2.000.000d, ca 03
lan tra dugc 6.000.000d, ba L khdng cung cap duoc tai lidu, chimg ctr ching minh
thang 7 tra 1.500.0004d va thang 8 tra 1.000.000d, bén nguyén don khong thira nhan
nén 1oi khai nai dé chirng minh khoan no hui 208.500.0004d tra dugc 8.500.000d dé
con ng 200.000.0004 1a khong cé can cu.

V& khoan no 200.000.000d. Ba L xac nhan trong to gidy ba ghi “200” c¢6
nghia 1a 200.000.000d. V& ¥ nghia cta s6 9.000T va 5.000 thi ba L x4c nhan 1a:
9.000.000 dong va 5.000.000 dong. Nhu vay, c6 cian ct xac dinh: ciing thang 4 vao
ngay 25/4, tra 9.000.000d cho khoan ng vay 200.000.000d, 03 thang tiép theo, mdi
thang tra 5.000.000d va ké tir ngay 25/7 thi khong c6 tai liéu ndo ching minh ba L
c6 tra ng. Nhu vdy, sb tién ba L tra cho ng huyi va tra tién cho no vay I cu thé timg
khoan, vi trong thang 4, thang 5 va thang 6, ba L vira tra ng hui 208.500.000d, song
song v&i d6 ba L cling tra cho L tuc tr thang 4, 5, 6 va thang 7 cho khoan ng vay
200.000.000d; vé cach ghi cac khoan no: ddi véi sd tién 208.500.0004 thi ba L ghi
“phan hui” dé x4c dinh no hui, con ng 200.000.0004 thi ba ghi 1a “tién”, nhu vay 02
khoan n¢ hui va ng vay 1a 02 khoan tach bach nhau. Do do, ¢6 can ctr xac dinh khoan
no hui 208.500.000d da trd dugc 6.000.000d con ng 202.500.000d; ng vay
200.000.0004 da tra duoc 24.000.000d con ng 176.000.000d nhu cép so thAm nhan
dinh va budc ba L tra 02 khoan n¢ nay la c6 cén cur.

[2.2] DGi v6i tién hyi 56.000.000d ba L thira nhan ¢6 ng ba T nhung da tra
xong. Mic du, ba T khong c6 chirng clr nao bang van ban thé hién. Nhung bi don
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thira nhan ¢ no tién hui 56.000.000d nén su thira nhan nay 13 chimg c va ba T
khong can phai chimg minh. Vi vay, nghia vu chimg minh da tra xong thudc vé ba
L, nhung tai phién toa va theo hd so vu an, ba L khong cung cip dugc ching ctr dé
ching minh d4 tra, dai dién nguyén don khong thira nhan nén cap so tham budc tra
56.000.000d tién hui 1a c6 can ci.

[2.3] Bi don cho rang mdi thang tra 5 triéu cho khoan tién vay 200.000.000d,
nay con no 36.000.000d, viéc tra tién do ba L tu ghi vao so theo ddi ca nhan cua ba,
nhung ba L khéng ching minh duoc tai sao tra ng ma khong ghi sd cta chi ng ma
lai ghi s6 cua minh, khong c6 but tich hay su thira nhan nao cia chi ng nén 161 bién
minh nay khong c6 cd s¢ dé thuyét phuc duoc Hoi ddng xét xir chip nhan. Vi vay,
c6 cin cir xac dinh bi don ngoai 02 khoan no tién hui 258.500.000d thi con no
176.000.000d tién vay, nén cip so thim budc tra 02 khoan ng véi tong sb tién
434.500.0004 1a c6 can ctr.

Tt nhitng phan tich néu trén ¢ muc [2.1], [2.2] [2.3], Hoi dong xét xtr khdng
chap nhén yéu cau khang céo cua ba L, gilr nguyén ban an so tham, ba L con phai
chiu an phi phuic tham nhu dé nghi cua Pai dién vién ki€ém sat.

[4] V& an phi phuc tham: ba L khang cdo khong dugc chip nhan, nén ba L
phai chiu an phac tham theo quy dinh phap luét.

Vi cac lé trén,
QUYET PINH:
Can cu khoan 1 DBiéu 308 Bo luat TS tung Dan su;
~ Nghi quyét s6 326/2016/UBTVQH14, ngay 30 thang 12 nim 2016 quy dinh

v€ muc thu, mién, giam, thu, ndp, quan ly va stir dung an phi va 1¢ phi Toa an;

Khong chap nhan khang céo cta ba Tran Thi Kim L

Giit nguyén Ban an dan sy so tham s6 09/2023/DS-ST, ngay 06-01-2023 cua
Toa an nhan dan huyén Chau Pha.

Tuyén xu:

- Chap nhan mét phan yéu cau khoi kién cta nguyén don ba Hang Kim T.

Buoc ba Tran Thi Kim L c¢6 nghia vu tra cho ba Hang Kim T s6 tién
434.500.000d (Bon tram ba muoi bon tri¢u ndm tram nghin dong), trong do tién hui
la 258.500.000d (Hai tram nam muoi tam tri€u nam tram nghin dong), tién vay
176.000.000d (Mot tram bay muoi sau triéu dong).

- Dinh chi mét phan yéu cau khdi kién ctia nguyén don ba Hang Kim T vé yéu

cau tinh 1ai.

Vé 1ai suat: Ba T khong yéu cau tinh 14i suat nén Hoi dong xét xir khong xem
Xét.

Vé an phi so tham:

Ba Trﬁp Thi Kim L phai chiu 2 1.380.000d (Hai muoti mét triéu ba tram tam
muoi nghin dong) an phi dan sy so tham.
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Ba Hang Kim T khong phai chiu 4n phi dan so thim. Ba T duoc nhan lai sd
tién 10.690.000d (Muoi triéu sau traim chin muoi nghin déng) tam (mg an phi da nop
theo bién lai thu s6 0003465 ngay 21 thang 01 nim 2022 ctia Chi cuc Thi hanh an
dan sy huyén Chau Phu.

V& an phi phuc tham: Ba L phai chiu 300.000d an phi phuc tham, trir vao tién
tam tng khang céo di ndp theo Bién lai thu sd: 0005181 ngay 13/01/2023 cta Chi
cuc thi hanh an dan sy huyén Chau Phu.

Ké tir ngay ban 4n, quyet dinh c6 hiéu lyc phap luat (461 v6i cac truong hop
co quan thi hanh an ¢6 quyén chu dong ra quyét dinh thi hanh 4n) hoic ké tur ngay
c6 don yéu cau thi hanh 4n cua ngudi duoc thi hanh an (d6i véi cac khoan tién phai
tra cho ngudi dugce thi hanh 4n) cho dén khi thi hanh an xong, tat ca cac khoan tién,
hang thang bén phai thi hanh an con phai chiu khoan 13i cta s6 tién con phai thi hanh
an theo mtrc 14i suat quy dinh tai Diéu 357, khoan 2 Diéu 468 ctia Bo luat Dan sur
nam 2015.

Trong truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh 4n dan sy thi nguoi dugce thi hanh d4n dan sy, ngudi phai thi hanh 4n
dan su co quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi
hanh an hodc cudng ché thi hanh an theo quy dinh tai cac Piéu 6, Piéu 7 va Diéu 9
Luat thi hanh an dan sy, thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai biéu
30 Luéat Thi hanh an dan su.

Céc ndi dung khac ctia Ban an so tham s6 09/2023/DS-ST ngay 06-01-2023
cua Toa an nhan dan huyén Chau Phu khong bi khang céo, khang nghi c6 hi¢u lyc
phap luat ké tir thoi diém hét thoi han khang céo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Hoi ddng xét xtr da giai thich Piéu 26 Luat thi hanh 4n dan su.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TAND Cap cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND An Giang;

- TAND huyén Chéau Phu;

- Chi cuc THADS huyén Chau Phu;
- Cac duong su;

- Van phong;

- Luu: Hb so.

Pao Chi Keo



