TOA AN NHAN DAN CAP CAO  CONG HOA XA HOQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPéc l1ap - Tu do - Hanh phic

Quyét dinh giam d6c thim

S6: 53/2020/DS-GPT

Ngay: 12-3-2020

V/V tranh chép hop dong vay tai san

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phin Uy ban Tham phdn Toa dn nhén dén cip cao gom cé:

Théam phdn — chii toa phién toa: Ong Pham Hong Phong
Cdc tham phdn: Ong V& Vin Cuong

Ong Phan Thanh Tung
- Thuw ky phién toa: Ong Nguyén Khanh Chinh, Tham tra vién.
- Dgi di¢n Vién kiém st nhan dén cap cao tgi thanh pho Ho Chi Minh
tham gia phién tda: Ong Cao Minh Tri — Kiém sat vién.

’ Ngéy 12 thang 3 nam 2020, tai tru s& Toa an nhén dan cap cao tai Thanh
ph6 H6 Chi Minh m¢ phién toa giam doc tham xét xur vu an dan sy vé viée
“Tranh chap hop dong vay tai san”, gitta cac duong su:

1. Nguyén don: Ngan hang thuong mai c¢6 phan Viét Nam T

Dia chi: 8x duong L, phuong L, quan B, Thanh phé Ha Noi.

2. Bi don: Ba Nguyén Thi Thu T, sinh nim 1975;

bia chi: C1xx duong D3X, khu dan cu V, phuong A, thi xa T, tinh Binh
Duong.

Dia chi lién hé: Tb 4+6, khu phé T, phuong T, thi xa D, tinh Binh Duong.

3. Nguoi ¢6 quyén loi, nghia vu lién quan: Qng‘DS Trong N, sinh nam
1966; dia chi: 1xx N, Phuong 1X, Quan X, Thanh ph6é H6 Chi Minh.

NOI DUNG VU AN:

Theo don khéi kién va cdc 101 khai trong qud trinh gidi quyét vu én, nguoi
dai dién hop phadp ciia nguyén don trinh bay:

Ngén hang thuong mai ¢ phan Viét Nam T (VBank) cho ba Nguyén Thi
Thu T vay sb tién 1.800.000.000 dong theo hop ddéng vay tai san so
HHG/13/0308/HDTD ngay 31/8/2013, thdi han vay 12 thang, 13 suit
13,4%/nér}1. Téi san bao dam la can nha 1XXB/A2‘XB C, phuong N, Quan X,
Thanh ph6 H6 Chi Minh. Qua trinh thyc hién hop dong, ba T chi thanh toan cho
VBank 148.931.255 dong tién lai. Do ba T vi pham hop dong nén VBank khoi
kién yé€u cau Toa an giai quyéet bugc ba T phai tra cho VBank 1.800.000.000



dong no g, tién 14i tir 04/4/2014 dén ngay 29/11/2018 1a 1.550.134.750 dong.
Néu ba T khong tra duoc ng cac khoan ng trén d€ nghi phat mai tai san thé chap
dé thu hoi1 no.

Bi don b§1 Nguyén Thi Thu T duoc triéu tap hop 1€ nhung Véng mat, khong
c6 van ban thé hién y kién.

Nguoi co quyén loi, nghia vu lién quan 6ng P& Trong N ¢ don yéu cau
doc lap nhu sau:

Ngay 01/11/2012, 6ng va ba T ky hop dong dit coc mua ban cin nha
1xxB/A2xB C, phuong N, Quan X, Thanh phé Ho Chi Minh, gi& 1.000.000.000
déng; dit coc 700.000.000 dong; thoa thuan dén ngay 01/02/2013 ra cong ching
hop dong mua ban nha. Trong ngay 01/11/2012, 6ng ky hop déng stra chita nha
vgi Cong ty co phan Tang Minh Phat nham sira chita, cai tao nha cap 4 do xudng
cap v6i s6 tién 116.875.000 dong. Sau d6, ong lién hé ba T dé cong chimg hop
d6ng nhung khong duoc nén khoi kién tai Toa an nhin dan Quén 1, Thanh phd
Ho6 Chi Minh. Do ba T thay d6i noi cu tra nén giita Toa an nhan dén Quan 1 va
Toa an nhan dan thi xd Thuan An, tinh Binh Duong chuyén hd so qua lai nhiéu
lan. Khi biét VBank khoi kién ba T tai Toa 4n nhan dan Quan 10, Thanh phd Ho
Chi Minh, 6ng rat don tai Toa an nhan dan thi x4 Thuin An dé nop don yéu cau
doc lap tai Toa an nhan dan Quén 10, yéu cau ba T tra tién coc 700.000.000
ddng, phat coc 700.000.000 dong, tién sira chita nha 116.875.000 dong, tong
cong 1.516.875.000 dong.

Tai Ban 4n dan sy so tham s6 688/2018/DS-ST ngay 29/11/2018, Toa &n
nhan dan Quan 10, Thanh pho H6 Chi Minh quyé¢t dinh:

Chdp nhdn yéu cdu cua nguyén don:

Buéc bi don ba Nguyén Thi Thu T cé trach nhiém trd cho nguyén don
VBank s6 tién 3.350.134.750 déng (trong dé no goc la 1.800.000.000 dong, tién
lGi dén ngay 29/11/2018 la 1.550.134.750 dong), tra mét lan ngay sau khi ban
an co hiéu lwc phap ludt.

Ngay sau khi ba T thanh todn xong sé tién trén, phia VBank c6 trach nhi¢m
thanh ly, giai chdp cac hop dong lién quan dén sé tién no va hoan tra ban chinh
cdc gidy to lién quan dén tai san thé chdp cho ba T.

Truong hop ban dn c6 hiéu lyc phdp ludt ma ba T khong tra hodac tra
khong day du thi VBank dwoc quyen yeu cau Co quan thi hanh én déan sw c6
tham quyén phdt mdi tai san thé chap dé thu hoi no.

Tién ldi sé dwoc tiép tuc tinh tir ngay 30/11/2018 trén sé ng géc cho dén
khi tra hét no goc theo muc ldi sudt thoa thugn cua Hop dong tin dung.

Chdp nhdn toan b yéu cau doc ldp cia nguoi c6 quyén loi, nghia vu lién
quan ong Do Trong N:

Buéc ba T ¢6 trach nhiém trd cho éng N sé tién 1.516.875.000 dong (trong

dé tien dat coc, tién phat coc la 1.400.000.000 do”‘ng, chi phi swa chita nha la
116.875.000 dong), tra mot lan ngay sau khi ban an co hiéu lyc phap luat.
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(Ngoai ra, Toa 4n cip so thdm con quyét dinh vé an phi, quyén khang céo
cua cac duong su).

Ban 4n so tham néu trén khong c6 khang céo, khang nghi nén c6 hiéu luc
phap luat.

Ngay 13/9/2018, ba To ndp don dé nghi khang nghi giam déc tham dbi véi
ban an so thAm (phan tranh chap hop déng dit coc voi 6ng N) tai Vién kiém sat
nhan dan Thanh phé H6 Chi Minh.

Ngay 27/9/2019, Vién kiém sat nhan dan Thanh phd H6 Chi Minh c¢6 vin
ban sd 19/VKS-DS béo céo dé nghi khang nghi theo thi tuc giam dbc ban an so
tham d6i véi phan tranh chdp hop dong dit coc gitta ba T va 6ng N.

Tai Quyét dinh sé 13/QDKNGDT-VKS-DS ngay 12/12/2019 (sau ddy goi
la Khéng nghi 13), Vién truong Vién kiém sat nhan dan cap cao tai Thanh phd
H6 Chi Minh di khang nghi Ban 4n dan sy so tham s6 688/2018/DS-ST ngay
29/11/2018, Toa 4n nhan dan Quan 10, Thanh phd H6 Chi Minh (sau déy goi la
Ban dn 688); & nghi Uy ban thim phan Toa an nhan déan cap cao tai Thanh phd
Ho6 Chi Minh xét xtr giam ddc tham hiy ban an dan sy so tham néu trén; giao ho
so vu an cho Toa an nhan dan Quén 10, Thanh phé HO6 Chi Minh xét xt lai theo
thu tuc so tham diing quy dinh cuia phap luat.

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Thanh phdé H6 Chi Minh nghi dé nghi Uy ban thim phan Toa 4n nhan dan cip
cao tai Thanh phd HO Chi Minh chap nhan khang nghi cta Vién truéng Vién
kiém sat nhan dan cip cao tai Thanh phé HO Chi Minh.

NHAN PINH CUA TOA AN:

[1] Can nha 1xxB/A2xB (sb cii 1xxB/2X, sau ddy goi la can nha Ixx) C,
phuong N, Quan X, Thanh phé H6 Chi Minh c6 nguén gbc cua 6ng Nguyén
Vin M va ba Truong Thi Bich P. Ngay 01/11/2012, tai Phong cong chung s6 01
Thanh phé H6 Chi Minh, dng M, ba P 1ap hop dong ting cho ba Nguyén Thi
Thu T, s cong chimg 029669 (BL 118-121). Clng ngay, ba T ky hop déng dit
coc ban can nha nay cho ong bo Trong N, gia 1.000.000.000 déng, dat coc
700.000.000 dong; thoa thuan dén ngay 01/02/2013 ra cong chimg hop dong
(BL 124). Do nha xudng cap nén khi ky hop dong dit coc, ong N ky hop dong
sita chita nha v6i Cong ty c6 phan Tang Minh Phat, chi phi sira chita nha
116.875.000 dong (BL 125-129). Ong N cho ba Bui Thi Y thué gia 6.000.000
d6ng/thang, thoi han thué 01 nam tir ngay 20/11/2013 (BL 130-131).

[2] Ngay 13/8/2013, Uy ban nhan dan Quan 1, Thanh phé Hd Chi Minh
cap gidy chimg nhan quyén str dung dat, quyén s& hitu nha & va tai san gin lién
v6i dat s6 BP 001381 cho ba T (BL 90-91). Nhung ba T khong giao dich tiép
v6i ong N ma ky hop dong thé chap va dang ky giao dich bao dam d6i véi can
nha 1XX d& bao dam khoan vay 1.800.000.000 dong tai VBank ngay
31/8/2013(BL 61-84).
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[3] Theo cac tai liéu, ching cr kém theo don khiéu nai ciia 6ng DS Trong
N d6i voi Khang nghi 13 thé hién:

[3.1] Tur ngay 05/10/2016, dng N khoi kién ba T tai Toa an nhan dan Quan
1, Thanh phd HS Chi Minh (sau ddy goi la Toa dn Qudn 1). Sau d6 gitta Toa an
Quan 1 va Toa an nhan dan thi xa Thuan An, tinh Binh Duong (sau day goi la
Toa dn Thudn An) chuyén hd so qua lai nhiéu 1an, Iy do lién quan dén noi cu tra
cuabaT.

[3.2] Khi biét Toa an nhan dan Quan 10, Thanh phd H6 Chi Minh (sau ddy
goi la Toa dn Qudn 10) dang giai quyét vu an tranh chip hop dong vay giita
VBank va ba T ¢6 lién quan dén cian nha 1xx. Ong N rat don va Toa an Thuin
An ban hanh quyét dinh dinh chi giai quyét vu an s6 60/2018/QDST-DS ngay
05/6/2018. Ong N ndp don dé nghi Toa an Quan 10 dua 6ng vao tham gia td
tung nhung khong dugc chip nhan nén 6ng khiéu nai. Ngay 30/6/2017, Chéanh
an Toa an nhan dan Thanh phé H6 Chi Minh ban hanh Quyét dinh giai quyét
khiéu nai s6 505/2017/QD-TATP, chap nhan khiéu nai cua o6ng N va yéu cau
Toa an Quan 10 dua ong N vao tham gia t6 tung voi tu cach nguoi co quyén loi,
nghia vu lién quan (BL163).

[3.3] Xét thay: Co co sd dé xac dinh vu an tranh chdp hop dong dit coc
gitta 6ng N va ba T tai Toa an Quan 1 di duoc giai quyét bang Quyét dinh
chuyén ho so vu an s6 207/2018/QDST-CVA ngay 26/4/2018 cho Toa an Thuan
An va sau d6 Toa an Thuan An di dinh chi giai quyét vu an cin c@ theo diém ¢
khoan 1 Piéu 217 cta Bo luat Té tung dan su. Can ctr theo khoan 1 Diéu 218
cta luat nay thi ong N thudc truong hop duoc quyén khoi kién lai. Toa an Quan
10 dwa 6ng N vao tham gia t6 tung 13 ¢ can ct, dung quy dinh cta phap luat.
Khang nghi 13 cho rang can xac minh Toa 4n Quan 1 dang thy 1y giai quyét don
khoi kién cua 6ng N dbi véi ba T vé tranh chap hop dong dat coc ngay
01/11/2012 hay khong, 1a khong c6 co so chap nhan.

[4] Ong N da dit coc cho ba T 700.000.000 dong, twong tmg 70% gia tri
thoa thuan chuyén nhuong gitra hai bén. Ong N tiép nhan gidy to nha ban chinh
va tién hanh sira chita lam ting gia tri can nha (co xuat hoa don GTGT), cho
ngudi khac thué nha, nén cé co sd xac dinh 6ng N dugc ba T ban giao quan ly
st dung nha trén thuc té. Ba T vi pham hop déng dat coc, gay thi¢t hai cho 6ng
N 14 c6 thuc; trong sudt qua trinh to tung tai cac toa an thi ba T khong hop tac va
thuong xuyén thay doi noi cu tri. Toa an Quéan 10 chip nhan yéu cau doc lap
ctia 6ng N 13 ¢6 cin ctr. Khang nghi 13 nhan dinh 6ng N méi ky hop dong dat
coc, khong duge quyén sira chira nha, khong ¢6 can clr yéu cau ba T tra tién stra
chira nha la khéng ding.

[5] Mat khac, tai Van ban s6 19/VKS-DS ngay 27/9/2019 cta Vién kiém
sat nhan dan Thanh phé H6 Chi Minh va Pon dé nghi xem xét theo thu tuc giam
dbc tham ngay 21/6/2019 (déu cong van dén) caa ba Nguyén Thi Thu T dé nghi
huy mot phan Ban an 688 (d6i voi phan tranh chdp hop dong dit coc cua ong
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N). Khang nghi 13 ciing chi phan tich cic van dé lién quan dén tranh chap giita
6ng N va ba T, khdng xem Xét tranh chap hop dong vay gitta ba T véi VBank,
nhung lai d& nghi huy Ban 4n 688 cua Tda 4n Quén 10, bao gdm ca phan giai
quyét tranh chap hop ddng vay 13 khéng c6 co s6.

Vi cac 1€ trén;

QUYET PINH:

Cin clr vao Diéu 337, Diéu 343 va Diéu 345 Bo luat TH tung dan sy nam
2015;

Khong chip nhan Khang nghi so 13/QPKNGDT-VKS-DS ngay
12/12/2019 cua Vién trudng Vién kiém sat nhan dan cap cao tai Thanh pho Ho
Chi Minh.

Gifr nguyén Ban 4n dan sy so thim so 688/2018/DS-ST ngay 29/11/2018
ctia Toa 4n nhan dan Quén 10, Thanh phd HO Chi Minh di c6 hiéu luc thi hanh.

Quyét dinh giam ddc tham nay c6 hiéu luc phap ludt ké tir ngdy ra quyét
dinh.

Noi nhén: ﬂ TM. UY BAN THAM PHAN

- Chanh 4n TANDCC tai TP HCM (dé b4o c4o); A AN _ 1 i ~

- VKSNDCC tai TP HCM (dé biét); THAM PHAN CHNU TQA PHIEN TOA
- Vu phap ché va QLKH TANDTC; (da ky)

- TAND Tp.Hb Chi Minh;

- TAND Quén 10, Tp.HCM,;

- Chi cuc THADS Quén 10, Tp.HCM;

- Céac duong su (theo dia chi);

- Luu VP, Phong HCTP, Phong GPKT, HSVA.

Pham Hong Phong



