TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PONG NAI Poc 1ap - Tw do - Hanh phiic
Ban 4n s6: 05/2021/LD-PT
Ngay: 23/4/2021
VIV: “Tranh chdp vé xir Iy ky ludt
theo hinh thirc sa thai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG NAI

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thém phan - Chii toa phién toa: Ba Vit Thi Thu

Cdc Tham phdan: Ong Lé Vin Quy

Ba Thai Thi Thanh Binh

- Thw ky phién toa: Ong Tran Thé Manh — Thu ky Toa an, Toa 4n nhan
dan tinh Pong Nai,

-Pai dién Vign Kiém sdat nhin dén tinh Pong Nai tham gia phién toa:
Ba P4 Thi Yén - Kiém sat vién.

Ngay 23 thang 4 nam 2021, tai try s& Toa an nhan dan tinh Pong Nai xét
xt phuc tham cong khai vu 4n lao dong thu 1y sé 08/2021/TLPT-LD ngay
03/3/2021 vé viéc: “Tranh chdp vé xir Iy ky ludt theo hinh thirc sa thdi”.

Do ban 4n lao dong so tham s 18/2020/LD-ST ngay 05/11/2020 cia Toa
an nhan dan thanh phé B, tinh Pong Nai bi khang céo.

Theo Quyét dinh dwa vy an ra xét xir phiic tham s6 07/2021/QD-PT ngay

19 thang 3 nam 2021 va quyét dinh hodn phién toa s 07 ngay 13/4/2021 giita
cac duong su:

- Nguyén don: Chi Pham Thi H, sinh ndm 1977

Dia chi: S6 397, khu phé H2, phudng P1, thanh phd B, tinh Pong Nai.

Dia chi lién hé: Hém 1066, 295 ap D, P1, thanh phd B, tinh Pong Nai.

Nguoi bao vé quyén va loi ich hop phap cho nguyén don: Ong Vii Ngoc
H3 — Giam ddc Trung tAm tu van phap luat thudc Lién doan lao dong tinh Dong
Nai.

- Bi don: Cong ty TNHH FG 2

Tru so: Puong s6 X, KCN B 2, thanh phé B, tinh Dong Nai.

Pai dién theo phap luat: Ong M A, chtc vy: Tong giam doc Cong ty
TNHH FG 2.

Pai dién theo iy quyén:
1/ Ba Nguyén Thi QA, sinh nim 1981
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2/ Ba Nguyén Thi Ng, sinh nim 1982

3/ Chi Lé Thi Ph, sinh nam 1988

Cung dia chi: Puong s6 X, KCN B 2, thanh phé B, tinh Pong Nai.
Theo vin ban uy quyén ngay 27/7/2018.

Nguoi bao vé quyén va loi ich hop phéap cho bi don: Luat su Pham Trudng
G — Vin phong luat su A — Poan luét su tinh Pong Nai.

- Nguwoi c6 quyén lgi, nghia vu lién quan: Bao hiém xa hoi tinh Dong Nai
Pai dién theo phap luat: Ong Pham Minh Th, chirc vu: Giam ddc

bai dién theo uy quyén: Ba binh Thi Phuong H1, chitc vu: Chanh Van
phong — Bao hiém tinh Pong Nai. (Gidy Gy quyén s6 27/GUQ-BHXH ngay
12/8/2020)

(Chi H, ba QA va luit su G c6 mit, cac duong sy khac ving mit)
NOI DUNG VU AN:
Theo dn so thim:
Nguyén don chi Pham Thi H trinh bay:

Chi vao Cong ty TNHH FG 2 lam viéc tir ngay 01/6/2015. Sau khi thir viéc
02 thang, Cong ty ky hop dong lao dong thoi han 12 thang. Ngay 01/6/2016 ky
hop ddng khong xac dinh thoi han. Cong viée theo hop dong cia chi 1a to trudong
may mau; mirc luong 5.400.000 dong/thang. Ngay 01/01/2018, Cong ty c6 vin
ban diéu chinh thu nhap luong cin ban 1én 6.200.000 dong/thang, phu cp tuan
tht ndi quy 400.000 dong, hiéu suat 750.000 dong, nha & 220.000 dong, xing xe
300.000 dong; tong luong thyc 1anh 7.870.000 dong/thang cho dén khi chi bi sa
thai. Trong qua trinh lam vi¢c chi ludén hoan thanh nhiém vu duogc giao. Ngay
17/5/2018, Cong ty kiém tra lai hé thong Test thi phat hién Mock up ghi thém
chir Test hé thong ghi nhéan lai hang Test, nén s luong ting 1am anh hudng %
hiéu suit cong nhan ting. Cong ty cho rang chi ty y ghi thém chit Test vao hé
théng, nhung thuc t& nguoi lam SMV yéu cau chi ghi thém chir Test dé nhap hé
thng tinh thoi gian cho cong nhan nén chi lam theo. Su viéc trén cong ty co 1ap
bién ban 1am viéc ngay 17/5/2018 thi chi c6 thira nhan 13 do thiéu sét nén ghi
thém chir Test. Chi cling thira nhan c6 gay thiét hai cho Cong ty nhung thiét hai
nay khong dang ké, cu thé tinh theo hiéu suat thi tir 75% dén 85% dugc 5.000
dong trong 8 gio; tir 85% dén 90% dugc 10.000 dong trong 8 gid; tir 91% dén
95% duoc 15.000 dong trong 8 gid; tir 96% dén 100% dugc 20.000 dong trong 8
gid; tir 201% trd 1én duoc 25.000 dong trong 8 gio. Nhu vAy chi chi gdy that
thoat cho cong ty sd tién khoang hon 500.000 dong.

- Ngay 29/5/2018, Cong ty c¢6 thu moi chi vao lam viée, sau dé giao cho
chi Quyét dinh tam dinh chi cong viéc 05 ngdy (tir ngay 30/5/2018 dén ngay
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04/6/2018) do cd hanh vi gian lan vé s lugng, ching loai san phim hang may
mau. Pong thoi Cong ty giao cho chi thu moi 1am viée vao lic 14 gio 00 phut
ngay 04/6/2018 dé tham gia cudc hop xir 1y ky luat sa thai. Tai cudc hop ngay
04/6/2018, Cong ty cho rang chi c6 hanh vi gian 14n vé s6 luong, ching loai san
pham hang may miu trén bdo cdo, gdy thiét hai nghiém trong cho Céng ty,
nhung thuc té chi khong tu v chinh stra sé lwong, ching loai, nén chi khong
d6ng ¥ ndi dung xtr 1y ky luat cia Cong ty. Ngay 04/6/2020 Cong ty ¢ quyét
dinh khong s6 sa thai chi ké tir ngay 06/6/2018.

Quye¢t dinh sa thai cia Cong ty doi voi chi 1a sai, nén chi khéi kién yéu cau:

Huy quyét dinh sa thai khong sb ngay 06/6/2018 cua Tong giam déc Cong
ty FG 2 va nhan chi tr¢ lai lam viéc.

Tra tién luong nhitng ngay khong dugc 1am viée tir ngay 06/6/2018 dén
ngady xét xir so tham 15/11/2020 la: 29 thang x 7.870.000 dong/thang =
228.230.000 dong.

Boi thuong 02 thang tién luong la: 02 thang x 7.870.000 dong =
15.740.000 dong.

Pong BHXH, BHYT, Béao hiém that nghiép nhimg ngdy chi khéng dugc
lam viéc tinh tir thang 06/2018 dén ngay xét xtr so tham 15/11/2020 (29 thang).
Néu Cong ty khong dong thi thanh toan cho chi bang tién 1a: 7.870.000 dong X
21,5% x 29 thang = 49.069.450 dong.

Tong cong la: 293.039.450 dong.

- Bi don Cong ty TNHH FG 2 do ba Nguyén Trin QA, ba Lé Thi Ph va
Nguyén Thi Ng dai dién theo ity quyén trinh bay:

Vé hop dong lao dong, thoi gian 1am viéc va cong viéc cta chi H theo trinh
bay cua chi H 1a ding. Luong theo hop ddng cua chi H 14 6.200.000 ddng/thang;
cac khoan thuong gém: Hiéu suat 750.000 dong; tuan tht ndi quy 03 muc 1a: 0
dong, 300.000 dong hodc 400.000 dong tiy thudc theo ty 1¢é thanh tich dat duoc
ctia chuyén do chi H quan 1y; hd tro tién nha 220.000 dong; xang xe 300.000
dong.

Qua trinh 1am viéc chi H da tu ¥ chinh stra tén, ching loai va ) luong may
mAu trong cac thang 01, 02, 03 ctia nam 2018. Ngoai ra Cong ty da tién hanh
diéu tra va phat hién ndm 2017 chi H da nhiéu 1an chinh stra tén cua san phém.
Viéc chinh sira ndy c6 lién quan dén tién thuéng hiéu suat cua tat ca nhiing
ngudi lao dong trong chuyén may mau ma chi H quan 1y, nén anh huong dén
toan bo lao dong dang hudng hiéu suat trung binh cta bd phan may mau. Tong
thiét hai cua 03 thang, gdm thang 01/2018, 02/2018 va thang 3/2018 la
2.560.896 dong. SO tién thiét hai ndy chua bao gdbm ctia nam 2017. Viéc chi H
tu ¥ chinh stra san pham tir mock up (ttc 12 san pham chwa hoan chinh, khéng
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duogc tinh hiéu suit) thanh miu Test (1a san phim nguyén ven s& dugc tinh hiéu
suat - hiéu suét bﬁng 0). DPdi v6i mau Test thoi gian chuan dé tinh hiéu suit dugc
nhan 1én gap 05 1an. Chj H stra tir Mock up thanh Test va sd luong thi tong thoi
gian san xudt s& nhiéu, hiéu qua san xuit s& cao hon, tién thudng s& cao hon.
Hanh vi ¢6 tinh gian 1an nhdm muc dich tu 1oi ca nhan cua chi H khéng théng
qua quan 1y truc tiép ctia minh va lién tuc chinh stra noi dung trong thoi gian dai,
gdy hiu qua nghiém trong, thiét hai cho Cong ty, vi pham diém 5, 6 khoan d
Piéu 40 Noi quy Cong ty. Do d6, Cong ty ra quyét dinh sa thai ddi voi chi H 1a
dung, yéu cau khoi kién ciia chi H Cong ty khéng dong .

- Ngwoi c6 quyén lpi, nghia vu lién quan Bdio hiém xi héi tinh Péong
Nai: Dai dign theo iiy quyén ba Pinh Thi Phuwong H1 ¢é béin tw khai trinh bay
¥ kién:

Chi Pham Thi H, sinh nam 1977, c6 qua trinh tham gia bao hiém x3 hoi tai
Cong ty TNHH FG 2 tir thang 06/2015 dén thang 05/2018 (03 niam)

Vé yéu cau thanh toan tién BHXH, BHYT nhiing ngay khong lam viéc:

Truong hop Toa an tuyén Cong ty TNHH FG 2 sa thai chi Pham Thi H la
trai quy dinh cua phap luat, Hop dong lao dong cua chi H véi Cong ty tiép tuc
con hiéu luc, cong ty phai tra tién luong cho chi H trong nhiing thang khong 1am
viéc do 18i ctia Cong ty, thi Cong ty phai truy dong bao hiém xa hoi cho nguoi
lao dong cac khoan BHXH, BHYT, BHTNLD-BNN 1a 32% gdm: Phan phai
dong cua Cong ty 1a 21.5% va phan phai dong cta ngudi lao dong 1a 10.5% tién
luong thang lam cin cir dong BHXH cta chi H va tién 1i truy thu theo quy
dinh.

Tuy nhién, sau khi nghi viéc tai Cong ty TNHH FG 2, chi H da tham gia
dong BHXH tai cac Cong ty khac. Can ctr cac quy dinh vé dong BHXH, BHYT,
BHTN, BHTNLD-BNN d6i véi nguoi lao dong co giao két hop dong lao dong
v6i nhiéu nguoi sir dung lao dong thi khi phai truy déng BHXH cho chi H ma c6
cac thang: thang 07/2018 va tir thang 07/2019 dén thang 05/2020 thi:

+ Cong ty TNHH FG 2 chi phai truy dong BHTNLD-BNN cho nguoi lao
dong gém phan phai déng cua Coéng ty 13 0,5% tién lwong thang lam can cur
dong BHXH cua chi H va tién 13i truy thu theo quy dinh.

+ Céc khoan Cong ty phai truy dong vé BHXH con lai 21% gém BHXH
17%, BHYT 03%, BHTN 01% thi Cong ty TNHH FG 2 khong phai truy dong
cho co quan BHXH ma tryuc tiép tra vao tién luong cta nguoi lao dong.

Ban an s 18/2020/LD-ST ngay 05/11/2020 ctia Toa an nhan dan thanh phd
B, tinh Pong Nai da tuyén xir:

Bac toan bo yéu cau khdi kién cua chi Pham Thi H d6i vai Cong ty TNHH
FG 2 vé viéc “Tranh chap vé xtr 1y ky luat lao dong theo hinh thirc sa thai”.
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V& an phi: Chi Pham Thi H thudc truong hop duge mién an phi theo quy
dinh. Céng ty TNHH FG 2 khong phai chiu 4n phi lao dong so tham.

Ngoai ra ban 4n con tuyén quyén khang cao cua cac duong su theo quy
dinh.

Ngay 18/11/2020, chi Pham Thi H khang co toan b ban an so thim, dé
nghi cap phuc tham chap nhéan yéu cau khai kién cta chi.

Ngueoi bdo vé quyén va loi ich hop phdp ciia chi H la éng Vii Ngoc H3 ¢6
van bdn trinh bay y kién:

Viéc cong ty xur 1y ky luat dbi vai chi H 1a khong dang, vi chi H thuc hi¢n
viéc sura chira theo chi dao cua cép trén 1a chi Trinh Thi Thanh Th1, Nguyén Thi
Thanh Th2 (bat luc 238) nén tit ca cac t trudng chuyén 1, 2, 4, 6 déu diéu
chinh nhu chi H. Viéc nay sai nhung khong phai 1a tw y ma 1a theo chi dao. Hinh
thuc cong ty &p dung Bo luat lao dong hét hiéu lyc va noi quy nam 2010 Ia
khéng dtng. Viéc uy quyén cua ba D cho ba Al 1 sai quy dinh cta Luét cong
doan.

Ludt s bdo vé quyén va loi ich hop phdp ciia bi don trinh bay:

Cong ty d3 ap dung Bo luat lao dong hién hanh (2012) dé xu 1y ky luat d6i
v6i chi H, dong thoi cong ty cin ¢ vao ndi quy cong ty, ndi quy ndy da duoc
thong qua. Viéc iy quyén cta ba D cho ba Al tham gia xir 1y ky luat lao dong 1a
pht hop. Noi dung xur 1y ky luat dbi voi chi H 1a dang vi chi H da c¢é hanh vi
gian dbi dan dén hau qua vi pham ndi quy cong ty. Do do, cong ty xir Iy ky luat
bang hinh thirc sa thai 1a dung.

Tai phién toa, dai dién Vién kiém sdt nhéan dan tinh Béng Nai phat biéu ¥
kien:

Vé viéc tuan theo phap lut cia Tham phéan, Hoi dong xét xir va viéc chip
hanh phap luat ctia duong su la dting theo quy dinh cta phap luat.

Vé ndi dung khang cdo:

Pon khang cdo cua chi H trong han luat dinh vé1 ndi dung khang céo toan
b0 ban an so tham.

Cac bén déu xéac dinh chi H di chinh stra s6 liéu trén cac phiéu bao san
lwong tir Mock up thanh Test, chi H cho rang viéc ghi stra do nghe tir ba Trinh
Thi Thanh Th1 - 1a nhan vién cong ty, khong c6 quyén phu trach, chi dao chi H
(BL 56,57). Sau d6, chi H thay dbi 16i khai cho rang nhan chi dao miéng tur
ngudi phu trach truc tiép 1a ba Nguyén Thi Thanh Th2 nhung ba Thay khong
thira nhan viéc ndy (BL 407- 408), chi H ciing khong cung cap dugc ching cir
nao khac chirng minh viéc c¢6 su chi dao stra bao céo.



Chi H cho rang sd tién thiét hai 1a 500.000 dong nhung khong cung cip
dugc chimg ctr chimg minh, trong khi d6, Cong ty cung cap bao co thé hién sb
tién thiét hai 1a 2.560.896 dong. Do d6 hanh vi ciia chi H d& vi pham hop dong
lao dong ky két véi cong ty va Noi quy lao dong ciia cong ty dé ra. Viéc cong ty
TNHH FG 2 ban hanh quyét dinh xir Iy ky luat (khéng sd) ngay 06/6/2018 &p
dung hinh thirc ky luat sa thai d6i v6i chi H 1a ding quy dinh cta phéap luat vé
trinh tu xir Iy ky luat. Yéu cau khoi kién cta chi Pham Thi H 1a khong c6 co so
chép nhan, do do, cép so thAm bac toan bd yéu cau khai kién cua chi H 1a dang.
Tai cép phuc tham, chi H khang cdo nhung khéng cung cip duoc chung cur
chtng minh cho yéu cau khang cdo cua minh. Do d6, d& nghi Hoi dong xét xtr
can ctr Picu 123 Bo luat lao dong, Piéu 30, diém ¢ khoan 2 Diéu 31 Nghi dinh
05/NB-CP ngay 12/01/2015 cua Chinh phu, bac khang cdo cua chi H, gir
nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u, chung cr c6 trong ho so vu an da dugc
xem x¢&t tai phién toa va két qua tranh tung tai phién toa, Hoi dong xét xur nhan
dinh.

[1] V& t6 tung:

- Pon khang cdo cua nguyén don lam trong thoi han, nén dugc xem xét
theo thi1 tuc phitic tham.

- V& su ¢6 mit, Véng mat cua cac duong su: Ba Nguyén Thi Ng, ba Lé Thi
Ph va ba Pinh Thi Phuong H1 c¢6 don xét xtr ving mat. Can ctr khoan 1 Piéu
227 ctia Bo luat td tung dan su, xét Xt vang mit cac duong su nay.

[2] Vé ndi dung:

Theo chang ci ¢ trong hd so thé hién: Ngay 01/6/2015, chi H vao Cong ty
TNHH FG 2 (sau day goi tat 1a Cong ty) lam viéc. Sau khi ky hop dong xac dinh
thoi han 12 thang, dén ngay 01/6/2016 hai bén ky hop dong khong xac dinh thoi
han. Cong viéc ctia chi H 12 to truéng may mau; muc luong tir ngay 01/01/2018
la 6.200.000 d6ng/thang, phu cap tudn thu ndi quy 400.000 dong, hiéu sut
750.000 dong, nha ¢ 220.000 dong, xing xe 300.000 dong; tong lwong thyc lanh
7.870.000 dong/thang.

Thang 5/2018 Cong ty phat hién chi H c¢6 hanh vi sira cac phiéu bao san
pham tir Mock up thanh Test. Tai ban tuong trinh ngay 29/5/2018 va bién ban
lam viéc ngay 04/6/2018, chi H thira nhan minh sira chit Test vao phiéu bao san
pham 1a do 15i cau tha, chtr khong c6 tinh gian 1an va viéc 1am nay la do chi
Trinh Thi Thanh Thl - nhan vién nhéap dit liéu yéu cau. Pong thoi, chi H xac
dinh viéc lam ctia minh c6 gay thi¢t hai cho Cong ty nhung thiét hai khong 16n,
chi khoang 500.000d, nén viéc Cong ty ra Quyét dinh sa thai ddi voi chi la
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khong dtng. Chi dé nghi Cong ty phai huy Quyét dinh sa thai va bdi thuong
cho chi theo quy dinh ctia phap luat.

Xét thay, viéc tu ¥ stra cac phiéu bao san pham tir Mock up thanh Test ctia
chi Th1 khi khong c6 chii truong, chi dao ctia Cong ty 1a sai. Chi Thl cho ring
do chi duoc chi Trinh Thi Thanh Thl - nhan vién nhap dir li¢u yéu clu sira,
nhung chi Thl khong thira nhan viéc nay. Hanh vi cua chi H gay hau qua, lam
thiét hai cho Cong ty véi sb tién 2.560.896d, vi pham diém 5, 6 khoan D diéu
40 N1 quy Cong ty da dugc dang ky tai Ban quan 1y cac khu Cong nghi¢p Bién
Hoa ngay 03/11/2015, nén Cong ty TNHH FG 2 di ra Quyét dinh xir 1y ky luat
lao dong bang hinh thirc sa thai (khdng sd) ngay 06/6/2018 ddi véi chi H 1a phu
hop v6i Didu 123 Bo luat lao dong nam 2012, Piéu 30, diém ¢ khoan 2 Piéu 31
Nghi dinh s6 05 ngay 12/01/2015 ctia Chinh phu. Cép so tham bac khoi kién
ctia chi H 1a ¢6 can cw, chi H khang cao nhung khong cung cap dugc ching cir
moi1 ching minh cho khang cao cia minh, nén khong duoc chép nhan.

[3] Vé an phi: Nguyén don khong phai chiu 4n phi lao dong.

Quan diém cta ngudi bao vé quyén va loi ich hop phéap cho chi H khéng
pht hop v6i nhan dinh cua Hoi dong xét xtr, nén khong dugce chap nhan.

Quan diém cta luat su bao vé quyén va loi ich hop phap cho bi don phu
hop véi nhan dinh cua Hoi déng x¢&t X, nén chép nhan.

Quan diém cua dai dién Vién kiém sét tai phién toa phu hop v6i nhan dinh
ctia Hoi dong xét xir, nén chap nhan.

Vi nhiing 1€ trén;

QUYET PINH
Can ctr khoan 1 Piéu 308, cua Bo luat t6 tung dan su, bac khang cdo cia

chi Pham Thi H, gi{t y ban an so tham s6 18/2020/LD-ST ngay 05/11/2020 cua
Toa an nhan dan thanh phd B, tinh Pong Nai.

Ap dung khoan 8 Piéu 36; Piéu 123, 125, 126 Bo luat Lao dong nam 2012;
Nghi dinh s6 05 ngay 12/01/2015 cua Chinh phu; Nghi quyét s
326/2016/UBTVQH14 ngay 13/12/2016 cua Uy ban thuong vu Qudc hoi quy
dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1é phi Toa
an.

Tuyén xiz:

Bac toan bo yéu cau khoi kién ctia chi Pham Thi H d6i voi Cong ty TNHH
FG 2 vé viéc “Tranh chap vé xu 1y ky luat lao dong theo hinh thirc sa thai”.

Vé an phi: Chi Pham Thi H thudc truong hop duge mién an phi theo quy
dinh.

Cong ty TNHH FG 2 khéng phai chiu 4n phi lao dong so thim.
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Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Dong Nai; A AN _ > A .
" TAND thanh phd Bién Hoa: THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THADS thanh phd Bién Hoa;
- Cac duong su;
- Luu: VT, ho so vu an.

(Pa ky tén va déng dau)

Vii Thi Thu



