TOA AN NHAN DAN CAPCAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Pjc lap — Tw do — Hanh phic
Ban &n sb: 11/2019/HNGD-PT

Ngay: 09/05/2019
V/Iv: “Tranh chdp ly hon va nudi con”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hai déng xét xi¢ phuic tham gém co:

Tham phén - Chu toa phién toa: Ong Phan Thanh Tung
Céac tham phan: Ong Nguyén Bac Minh
Ong Hoang Thanh Diing

- Thur ky phién toa: Ong Than Vin Nhuong, Thu ky Toa 4n nhan déan cap
cao tai Thanh pho H6 Chi Minh

- Dgi dién Vién kiém sat nhan dan cdp cao tgi Thanh phé Ho Chi Minh
tham gia phién toa:

Ong Ha Vian Hing, Kiém sat vién.

~ Ngay 09 thang 05 nam 2019 tai try s¢ Toa an nhan dan qép cao tai Thanh

pho H6 Chi Minh xét xur phiic tham cong khai vu an thu ly s6 01/2018/TLPT-
HNGD ngay 08 thang 01 nam 2018 vé viéc “Tranh chap ly hdn va nudi con”;

Do ban 4n H6n nhan va Gia dinh so tham s6 20/2017/HNGD-ST ngay
30/11/2017 cua Toa an nhan dan tinh Soc Trang bi khang céo;

Theo quyét dinh dua vu an ra xét xt phtc tham sé 673/2019/QD - PT
ngay 22/04/2019 gitra cac duong su:

1/Nguyén don:

Ba Thai Huynh H, sinh nam 1992 (cé mit);

Dia chi: 4p Tra Canh A1, X4 TH, huyén CT, tinh Séc Tring.

2/Bi don:

Ong Lim Kam S, sinh ndm 1979 (ving mit do dwong su c6 don yéu cau xét

XU vang mat)

Dia chi: 40 B Lawan Kuda Lama Batu 2 ’; Jalan Simpang 34000 Taiping
Perak, Malaysia.

Dia chi lién lac: block 438 Tampines Street 43 # 06-159-520438, Singapore.

3/Nguroi khang céo:
Ong Lim Kam S, 1a bi don.

NOQI DUNG VU AN:



2

Theo don khai kien ghi ngay 09/02/2017, nguyén don ba Thai Huynh H
trinh bay yéu cau khai Kién nhur sau:

Ba Thai HUynh H va 6ng Lim Kam S ket hon tu nguyén, dang ky ket hon
vao nim 2013 va dugc co quan cé thim quyén cua nudc Malaysia cip gidy
ching nhan két hén vao ngay 04/6/2014.

Sau khi két hon, vao khoang thang 08/2013 ba Thai Huynh H sang
Malaysia dé séng chung véi dng Lim Kam S. Trong khoang thoi gian dau, vo,
chdng séng chung hanh phuc, nhung sau d6 phat sinh mau thuin, nguyén nhan
chinh 14 do hai bén khéng hiéu nhau, tinh cam vo chong khdng con tt dep nhu
lac ban dau.

Trong thoi ky hon nhan, ba Thai Huynh H va ong Lim Kam S cé mot
ngudi con chung tén la Lim Yie Qing (gidi tinh: nam), sinh ngay 26/06/2015.

Do nhan thay mau thuan giira vo, chong ngay cang tram trong, khong thé
nao kéo dai, nén vao ngay 24/06/2016, ba Thai Huynh H dwa nguoi con chung
vé Viét Nam séng ciing vai cha, me rudt (tai ap Tra Canh A1, xa TH, huyén CT,
tinh Soc Trang).

Ba Thai Huynh H khai kién, yéu cau Toa an giai quyét nhu sau:

-Vé quan hé hdn nhan: ba Thai Huynh H yéu cau dugc ly hdn voi 6ng
Lim Kam S;

- V& Viéc nudi dudng ngudi con chung va cap dudng nudi con: ba Théi
Huynh H yéu cau duogc tryc tiep nudi dudng nguoi con chung tén la Lim Yie
Qing (gisi tinh: nam), sinh ngay 26/06/2015, cho dén tudi truong thanh va
khéng yéu cau ong Lim Kam S cap dudng nudi con.

-V tai san chung va ng chung: ba Thai Huynh H khai rang hai vo-chong
khong co tai san chung, khong cd khoan ng chung nén khdng yéu cau Toa an
giai quyet.

-V¢ trg cap kho khan sau khi ly hdn: ba Thai Huynh H khong yéu cau Toa
an giai quyet.

Trong qué trinh giai quyét vu 4n tai Toa &n cap so tham, bi don ong Lim
Kam S vang mat, mac du da dugc Toa an triéu tap hop Ié.

Tai ban &n HOn nhan va Gia dinh so thdm 20/2017/HNGD-ST ngay
30/11/2017 Toa an nhan dan tinh Soc Trang da quyet dinh:

Cin cir vao Khoan 1 Diéu 28; Khoan 3 Diéu 35; Piém ¢ Khoan 1 bicu
37; Khoan 4 bieu 147, thén 3 bicu 153; biéu 266; Khoan 1 Diéu 273; biémd
Khoan 1 Diéu 469 va biém ¢ Khoan 5 Dic¢u 477 Bo luat to tung Dan sy nam
2015;

Ap dung Khoan 1 Diéu 56; bieu 81; Dieu 82; Piéu 83; Khoan 2 Dieu 123
va Khoan 2 biéu 127 Luat H6n nhan va Gia dinh nam 2014;
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Ap dung Diém a Khoan 5 Diéu 27; DPidu 44 Nghi quyét s
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc hoi quy
<,imh vé muc thu, mién, giam, thu, nop, quan Iy va st dung An phi va Lé phi Toa
an.

Tuyén X

Chép nhan yéu cau khai kién cua ba Thai Huynh H.

V& quan hé hon nhan:

-Ba Thai Huynh H duoc ly hén véi 6ng Lim Kam S.

V& viéc nudi dudng con chung:

-Giao nguoi con chung tén la Lim Yie Qing, sinh ngay 26/06/2015, cho
ba Thai Huynh H tryc tiép nuoi dudng dén tudi truong thanh. Ong Lim Kam S
khong phai cap dudng nudi ngudi con chung tén 1a Lim Yie Qing va c6 quyeén,
nghia vu tham nom, cham séc, nudi dudng, giao duc chdu Lim Yie Qing, khdng
ai dugc can tré theo quy dinh tai Diéu 82, Piéu 83 cua Luat H6n nhan va Gia
dinh nam 2014.

V& tai san chung, ng chung va tro cap khé khan khi ly hén:

-Puong sy khai khdng c6 va khdng yéu cau Toa an giai quyét.

Ngoai ra, ban an so thdm con quyét dinh vé an phi, chi phi uy thac va
thong bao quyén khang cdo theo quy dinh cia phap luat.

Vao ngay 26/12/2017 bi don la 6ng Lim Kam S khang céo toan bo ban an
so tham.

Tai cac van ban ghi ngay 02/05/2018 va ngay 16/07/2018 giri Toa an cap
phlc tham, ngudi khang céo 1a 6ng Lim Kam S trinh bay yéu cau khang cao nhu
sau:

-Y&u cau stra ban an so thdm, giao ngudi con chung tén 1a Lim Yie Qing,
sinh ngay 26/6/2015, cho 6ng Lim Kam S truc tiép nuoi dudng vi hién nay, dng
Lim Kam S dang truc tiép nudi dudng ngudi con chung tai Malaysia; yéu cau
giit nguyén céac phan khac cua ban an so tham;

-Y&u cau Toa an cap phlc tham xét xir vang mat duong su vi khdng thé dén

Viét Nam tham gia phién toa phdc tham.
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Tai phién toa phic tham ngay hém nay, ngudi khang céo 1a dng Lim Kam

S vang mat do duong sy da c6 don giri ToOa &n yéu cau xét xir vang mat.

Tai don ghi ngay 06/02/2018 giri Toa &n cap phic tham, nguyén don 1a ba
Thai Huynh H trinh bay su viéc nhu sau:

-Ba Thai Huynh H thay doi yéu cau khoi kién nhu sau: dong y ly hén 6ng
Lim Kam S; dong ¥ giao ngudi con chung tén 1a Lim Yie Qing, sinh ngay
26/6/2015, cho dng Lim Kam S nudi dudng va dé& nghi Toa an khong budc

duong su phai cip dudng nudi con.

Tai don ghi ngay 06/02/2018 ndi trén, ba Thai Huynh H ciling thtra nhan
rang sau khi Toa &n cap so tham giai quyét vy &n, 6ng Lim Kam S di dua nguoi

con chung dén sinh song tai nuéc Malaysia cho dén ngay hém nay.

Tuy nhién, tai phién tda phic tham hdm nay, ba Thai Huynh H thay ddi y
kién da ghi tai don noi trén, yéu cau Toa &n cip phlc tham xem xét budc 6ng

Lim Kam S phai giao ngudi con chung cho duong sy nudi dudng.

Pai dién Vién kiém sat nhan dan cip cao tai Thanh phé H6 Chi Minh

trinh bay y kién nhu sau:

-Vé thi tuc té tung: Toa an, cic dwong sy chip hanh dung phap luit té

tung;
-Vé noi dung giai quyét vy an:

Vao thang 11/2017, Toa &n cép so tham xét xir cho ba Thai Huynh H duoc
ly hdn 6ng Lim Kam S va giao ngudi con chung tén la Lim Yie Qing, sinh ngay
26/06/2015, cho ba Thai Huynh H nudi dudng; hai bén duong su khéng yéu cau
Toa an giai quyét vé tai san chung, vé khoan no chung va vé viéc cip dudng cho
nhau; viéc xét xir ciia Toa an cip so tham 1a ding phap luat Hon nhéan va Gia
dinh.

Nhung sau khi ndp don khang cdo ban an so tham va trong thoi gian cho

Toa an cap phlc tham xét xu, 6ng Lim Kam S da dwa nguoi con chung dén



5
Malaysia sinh séng ma khong duoc sy dong y cua ba Thai Huynh H; viéc 1am

do6 caa 6ng Lim Kam S la khdng hop phap.

Vi ly do néi trén, dai dién Vién kiém sat nhan dan cip cao tai Thanh phé
H6 Chi Minh d& nghi Toa an cap phuc thim khdng chap nhan khang céo cua

6ng Lim Kam S, giir nguyén ban an so tham.
NHAN PINH CUA TOA AN:

[1]Ba Thai Huynh H va ong Lim Kam S (qudc tich Malaysia) két hon ty
nguyén, dang ky két hon tai nude Malaysia va dugc co quan c6 tham quyén tai
Malaysia cap gidy chang nhan két hdn s6 407589 ngay 04/06/2014. Sau do, viéc
két hon caa ba Thai Huynh H va 6ng Lim Kam S da duoc ghi vao s6 ho tich
viéc két hon tai Uy ban nhan dan huyén CT, tinh Séc Trang, Viét Nam ngay
16/01/2017, s6 02.

Nhu vay, quan h¢ hon nhan va gia dinh gitra ba Thai Huynh H va 6ng Lim
Kam S la quan hé hon nhan hop phap; su tranh chap gitra cac bén duong sy s&
duogc giai quyét theo quy dinh cia Luat Hon nhan va Gia dinh Viét Nam hién
hanh.

[2]Vao ngay 09/02/2017, ba Thai Huynh H ¢6 don khai kién nop tai Toa
an cap so tham. Tai don khoi kign ndy, ba Thai Huynh H yéu cau duoc ly hdn
ong Lim Kam S, yéu cau dugc nudi dudng nguoi con chung; khong yéu cau Toa
an giai quyét vé tai san chung, vé no chung, vé cip dudng nudi con va vé cap
dudng kho khan khi ly hon.

C4c yéu cau noi trén caa ba Thai Huynh H da dugc Toa an cip so tham
Xét xir theo ban an so tham s6 20/2017/HNGD-ST ngay 30/11/2017. Sau khi xét
Xt so tham, 6ng Lim Kam S c6 don khang cdo; ba Thai Huynh H khong khéang
c40 ban an so tham.

[3]Sau khi thu Iy vy &n theo thi tuc phdc tham, Toa an cap phuc tham da
ra cac van ban s6 501/CV-TA ngay 09/05/2018 va vin ban s6 701/CV-TA ngay
07/08/2018 gui cho 6ng Lim Kam S, yéu cau duong su cho biét y kién caa minh
vé thi tuc xét xir cia Toa an. Toa an ciing da triéu tap hop 18 ddi véi 6ng Lim
Kam S dén tai phién tda mé 1an thir nhat vao ngay 19/04/2018 nhung duong su
vang mat khong c6 Iy do.

Tai cac van ban ghi ngay 02/05/2018 va van ban ghi ngay 16/07/2018
(gom ca ban tiéng Anh va ban dich ra tiéng Viét Nam) giri Toa an cap phuc
tham, 6ng Lim Kam S xac nhan rang noi dung khang céo caa duong su la khang
c4o vé phan nuoi dudng nguoi con chung, cu thé nhu sau:

-Ong Lim Kam S yéu cau duoc truc tiép nudi dudng nguoi con chung tén
la Lim Yie Qing, sinh ngay 26/06/2015 vi hién nay, nguoi con nay dang sinh
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song tai Malaysia véi duong sy; 6ng Lim Kam S khong yéu cau ba Thai Huynh
H cap dudng nubi con; dng Lim Kam S cling yéu cau Toa an xét xur vang mat
duong su.

[4]Xét khang céo cua 6ng Lim Kam S:

Trong thoi ky hdn nhan, ba Thai Huynh H va 6ng Lim Kam S cd mot
nguoi con chung tén la Lim Yie Qing (gigi tinh: nam), sinh ngay 26/06/2015.
Khi xét xtr so tham vao thang 11/2017, Toa &n cap so tham giao nguoi con
chung cho ba Théai Huynh H truc tiép nudi dudng Vi tai thoi diém d6, ngudi con
chung chua du 36 thang tuoi.

Trong qué trinh giai quyét vu an tai Toa &n cip phdc tham, vao ngay

06/02/2018 ba Thai Huynh H c¢6 don gui Toa an, trinh bay su viéc nhu sau:

-Ba Thai Huynh H thay doi yéu cau khoi kién nhu sau: dong y ly hén 6ng
Lim Kam S; dong y giao ngudoi con chung tén 1a Lim Yie Qing, sinh ngay
26/06/2015, cho dng Lim Kam S nuéi dudng va dé nghi Toa an khéng budc

duong su phai cip dudng nudi con.

Ciing tai don ghi ngay 06/02/2018 néi trén, ba Thai Huynh H thira nhan
rang sau khi Toa &n cap so tham giai quyét vy an, 6ng Lim Kam S da dua nguoi

con chung dén sinh sdng tai nuéc Malaysia cho dén ngay hém nay.

Nhu vay, vé mat thuc té, hién nay nguoi con chung Lim Yie Qing dang do
6ng Lim Kam S truc tiép nudi dudng 6n dinh tai nudc Malaysia va ngudi con

nay, tinh dén ngay nay, da hon 36 thang tudi.

Can ctr vao quyén loi vé moi mat cua ngudi con chung cua ba Thai Huynh
H va dng Lim Kam S, trén co s& Ccac tai liéu, ching cir ndi trén, Toa an ¢6 can
ctr xac dinh rang giao cho 6ng Lim Kam S dugc truc tiép nudi dudng ngudi con
chung, la phu hgp trong viéc trong nom, cham soc, nudi dudng con. Do d6, Toa

an cap phic tham c6 can ctr dé chap nhan khang céo cia 6ng Lim Kam S.

Vi cac lé trén;

Can cir Piéu 270; Piéu 293; Piéu 308; Piéu 313 cua Bg lugt té tung Dan

Sw nam 2015;
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Can cir Nghi quyét so 326/2016/UBTVOHI14 30/12/2016 cia Uy ban
Thirong vu Quoc hoi vé An phi, Lé phi Toa dn;

QUYET PINH:

Can cir Biéu 270; Diéu 293; Piéu 308; biéu 313 cua Bg ludt té tung Dan
Sw nam 2015,

Can cir Khodn 1 Piéu 56; Piéu 81, Diéu 82; Diéu 83; Diéu 84; Khodn 2
Pieu 123 va Khodn 2 biéu 127 Ludt Hon nhén va Gia dinh nam 2014;

Can civ Nghi quyét so 326/2016/UBTVQHI14 30/12/2016 cia Uy ban
Thurong vu Quéc héi vé An phi, Lé phi Toa dn,

1/Chap nhan khéang cdo cua ong Lim Kam S; sta ban an so tham sb
20/2017/HNGD-ST ngay 30/11/2017 cua Toa an nhan dan tinh Séc Tring vé
phan giai quyét viéc nudi dudng ngudi con chung caa ba Thai Huynh H va éng
Lim Kam S, nhu sau:

-Giao nguoi con tén la Lim Yie Qing, gigi tinh: nam, sinh ngay
26/06/2015, cho dng Lim Kam S truc tiép nudi dudng; ba Thai Huynh H khéng
phai cap dudng nudi con do 6ng Lim Kam S chua yéu cau cap dudng nudi con.

Ba Thai Huynh H c6 quyén thim nom con nhung khéng dwgc lam dung
quyén nay dé can trd hoic gay anh huong xau dén viéc trong nom, chim soc,
nuoi dudng, giao duc con.

Cha, me ctia ngudi con; c& nhan, to chic khac theo quy dinh caa phép luat
vé Hon nhan va Gia dinh, c6 quyén yéu cau Toa an thay doi nguoi truc tiép nudi
con sau khi ly hon.

2/Cac quyét dinh khac caa ban an so tham khéng cé khang céo, khang nghi

da co6 hiéu luc phép luat, ké tir ngay hét thoi han khang cao, khang nghi.

3/Vé &n phi phuc tham:
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Ong Lim Kam S khong phai chiu; tra lai cho 6ng Lim Kam S sé tién di nop
1a 300.000 ddng theo bién lai thu s 0000485 ngay 27/12/2017 cua Cuc Thi

hanh an Dan sy tinh Soc Trang;

Ban an phuc tham c6 hiéu luc thi hanh ké tir ngdy tuyén an.

CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA



