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TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN BINH SON Doc lap - Tw do - Hanh phic
TINH QUANG NGAI

Ban an so6: 02/2021/KDTM-ST
Ngay: 22/3/2021
“V/v tranh chap vé hop dong mua
ban (véu cdu thanh todn tién mua
ban phu gia xi mang)”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN BINH SON, TINH QUANG NGAI

Thanh phan Héi dong xét xir so' thim gom co:

- Thdam phdn - Chii toa phién toa: Ong Lé Quang Toai.

- Cdc Hgi tham nhén déan: Ong Bui Tan Sinh va ba Pham Thi Lan.

- Thur ky phién toa: Ba Nguyén Thi Lén - Thu ky Toa 4n nhan dan huyén
Binh Son, tinh Quang Ngai.

Trong ngay 22 thang 3 nam 2021, tai try s¢ Toa an r}hén dan huyén Binh Son,
tinh Quang Ngai xét xtr so thdm cong khai vu an thy 1y s6: 03/2020/TLST -KDTM
ngay 20 thang 11 nam 2020 vé viéc: “Tranh chdp vé hop dong mua ban (véu cau
thanh todn tién mua ban phu gia xi mdng)” theo Quyét dinh dua vu 4n ra xét xtr sd
22/2021/QbXXST-DS, ngay 22 thang 02 nam 2021, gitra cac duong su:

- Nguyén don: Cong ty TNHH MTV Xay dung I(tén viét tit 1a: IDICO —
ICC);

Dia chi tru s&: S6 X, xi A, thanh phé B, tinh Déng Nai.

Nguoi dai dién theo phap luat: Ong Phan Vian G, chitc vu: Giam déc IDICO-
ICC.

~ Nguoi dai dién theo uy quyén khoi kién: Ong }?5 Thanh S, chirc vu: Giam
doc Chi nhanh IDICO - ICC - Quang Ngéi theo Quyet dinh uy quyén tham gia to
tung s6 81/QD-CT, ngay 21/11/2019 cta Giam doc IDICO-ICC.

Dia chi: Khu Cong nghiép T, xa T1, huyén B, tinh Quang Ngai.

Ngu’("ri dai di¢n theo uy quyén lai: Ba Bui Thi Van K, chtrc vu Phu tréch Téj
chinh - Ké toan cua Chi nhanh IDICO-ICC tai Quang Ngii theo Giay uy quyén so
10/UQ-CN, ngay 14/9/2020 cua Giam doc Chi nhanh IDICO-ICC - Quang Ngai;

cO mat.
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- Bi don: Cong ty C6 phan Xi ming M:;
Dia chi try sé: thon T, xa B, huyén S, tinh Quang Ngai.
Nguoi dai dién theo phap luat: Ong Luu Vit C, chie vu: Giam déc.

Nguoi dai dién theo uy quyen Ba Nguyén Thi My L, chie vu: Truong Phong
Tai chinh - Ké toan Cong ty C phan Xi ming M theo gidy oy quyén sé 70/UQ-
XMMT, ngay 30/11/2020 ctia Giam déc Cong ty C6 phan Xi mang M; c6 mat.

NOI DUNG VU AN:

Yéu cau khoi kién cua nguyén don: Tai don khoi kién ghi ngay 11/11/2020
cia Cong ty TNHH MTV Xay dung I (tén viét tit la: IDICO — ICC) va qua trinh t6
tung tai Toa an, 6ng Phan Van G dai dién theo phap luat va ba Bui Thi Van K dai
dién theo iy quyén cua Cong ty trinh bay nhu sau:

Cong ty C6 phan xi mang M véi Chi nhanh Cong ty TNHH mot thanh vién
Xay dung I tai Quang Ngdi (sau day viét tat 1a: Chi nhanh IDICO — ICC - Quang
Ngai) co ban san pham puzolan so ché thuong hiéu Nui Pau Voi cho Cong ty C6
phan xi mang M theo cac hop dong sau: Hop dong s6 71/HPKT/2012 ngay 10
thang 7 nam 2012; Hop dong s6 154/HPKT/2012 ngay 24/10/2012; Hop dong sd
01/HPKT/2013 ngay 01 thang 01 nam 2013 va Hop dong s6 10/HPK T/2013 ngay
24 thang 6 nam 2013.

~ Theo thoa thuan trong cac hop dong, s6 luong du kién mua ban 1a: 300.000
tan;
Bén ban da giao cho bén mua s luong phu gia: 14.710,92 tan;
Tong gi tri hang hoa da giao theo cac hop dong 13: 3.208.214.280 dong.

Bén mua da thanh toadn cho bén ban tong gia tri hang hoa mua ban la:
2.782.476.020 dong, trong do; thanh toan bang tién mit, chuyen khoan:
2.529.041.020 dong, d6i trir cong ng xi mang: 253.435.000 dong; so tién con no
425.738.260 dong Tinh dén ngay dbi chiéu cong ng 1an sau cung ngay 31/12/2019
(theo bién ban doi chiéu cong no ngay 31/12/2019) thi Cong ty Co6 phan xi mang
M di thanh toan duoc 2.782.476.020 dong, s6 tién con no lai 1a 425.738.260 dong
Tu ngay 31/12/2019 dén nay, mac du, IDICO — ICC - Quang Ngai da dén lam viéc
truc tlep va giri nhiéu van ban dé nghi thanh toan nhung Cong ty C6 phan xi mang
M vén chua thanh toan du tién cho IDICO — ICC - Quéang Ngii.

Vi vay, Cong ty IDICO-ICC yéu cau budc Cong ty C6 phan xi mang M thanh
toan cho Cong ty IDICO-ICC so tién tinh dén ngay 18/01/2021 nhu sau:
425.738.260 dong (Bon tram hai mwoi lam triéu bay tram ba muoi tam nghin hai
tram sau muwoi dong), vé 1ai suat cham thanh toan: khong yéu cau.

Ngoai ra, nguyén don khéng trinh bay gi thém.

Tai vin ban phan héi y kién ngay 31/12/2020, tai bién ban hoa giai va tai
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phién toa, dai dién theo @iy quyén ba Nguyén Thi My L trinh bay nhu sau:

Pai dién theo uy quyén cta bi don céng nhan nhu sau: Cong ty C6 phan Xi
méang M va Chi nhanh IDICO — ICC - Quéang Ngii ¢6 ky két 04 hop dong kinh te
gdm: hop doéng s6 71/HPKT/2012 ngay 10 thang 7 nam 2012, hop déng sb
154/HDKT/2012 ngay 24/10/2012, hop dong s6 01/HPKT/2013 ngay 01 thang 01
nam 2013 va Hop dong s6 10/HPKT/2013 ngay 24 thang 6 nim 2013 vé viéc mua
ban san pham puzolan so ché thuong hiéu Nai Pau Voi nhu yéu cau khai kién cta
nguyén don la ding.

Qua nhiéu lan thanh toan, ddi chiéu coéng ng tir nam 2012 dén nam 2019,
Cong ty C6 phan xi mang M con no chua thanh toan cho Chi nhanh IDICO — ICC -
Quang Ngii so tién 425.738.260 dong la dang, hai bén thong nhat khong tinh 14i
cham thanh toan. Tuy nhién, vi nguyén nhan khéach quan, bat kha khang 1a ngudi
dan xung quanh ngin can, nha may khong thé hoat dong dugc nén khong co kha
ning trd no cho Chi nhanh IDICO - ICC - Quang Ngii. Hién nay, Cong ty van
dang lam viéc v61 Van phong Chinh phu, UBND tinh Quang Ngai, cac bo ban
nganh lién quan dé giai quyét, sém dua nha may vao hoat dong trong thoi gian sém
nhat. D& nghi Cong ty IDICO - ICC rat toan don khoi kién d6i vai Cong ty co
phan xi mang M deé tiép tuc chia s¢, tao diéu kién vé mat thoi gian cho Cong ty CP
xi miang M tiép tuc giai quyét cac van dé lién quan dén Cong ty va khoan cong ng
cta Cong ty IDICO - ICC. Khi nha may hoat dong tr¢ lai va Cong ty c6 nguon tai
chinh thi s& xtr Iy khoan ng nay cho Cong ty IDICO - ICC.

Ngoai ra, bi don khéng trinh bay gi thém.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu cé trong ho so vu an dwoe thim tra tai
phién toa, trén co s¢ ket qua tranh luan tai phién toa, Hgi dong xét xir nhan
dinh:

[1] Vé t6 tung: Nguyén don Cong ty TNHH MTV Xay dung I(tén viét tat 1a:
IDICO — ICC) va bi don Cong ty C6 phan Xi Miang M déu Ia phap nhan cé dang
ky kinh doanh, c4c bén c6 tranh chap vé thuc hién nghia vu tra tién trong hop dong
mua ban va déu c6 myc dich loi nhuan nén hop déng mua ban giita hai bén dugc
xac dinh la hop dong thuong mai theo quy dinh tai Piéu 24 cua Luat thuong mai,
Bleu 385, Picu 398 va Piéu 430 cta B luat dan sy. Vu an thudc tham quyén giai
quyét ctia Toa 4n nhan dan huyén Binh Son, tinh Quang Ngii theo quy dinh tai
khoan 1, Piéu 30, diém b khoan 1 Diéu 35 va diém a khoan 1 Piéu 39 cta Bo luat
T tung Dan sy ndm 2015.

V& quyén khai kién va thoi hiéu khai kién: Chi nhanh IDICO — ICC — Quang
Ngai la don vi khong c6 tu cach phap nhan, hoach toan phu thugc Cong ty IDICO
— ICC, duoc thanh 1ap theo Quyét dinh s6 187/QD-CT, ngay 01/12/2012 va Diéu 1&
Chi nhéanh IDICO — ICC — Quang Ngii ciia Chu tich Céng ty IDICO — ICC. Theo
tai liéu, ching cr nguyén don cung cip thi khoan ng gdc phat sinh tir cac Hop
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ddng s6 71/HPKT/2012 ngay 10 thang 7 nam 2012, Hop ddng sO
154/HDKT/2012 ngay 24/10/2012, Hop dong s6 01/HPKT/2013 ngay 01 thang 01
nim 2013, Hop dong s6 10/HDKT/2013 ngay 24 thang 6 nim 2013; d6i chiéu
cong no 1an sau cung theo bién ban ddi chiéu cong no ngdy 31/12/2019. Ap dung
diém b khodn 1 Diéu 157 va diém d khoan 1 Dicu 688 clia Bo luat dan sy va Dicu
319 cua Luat Thuong mai thi thoi hiéu khoi kién dugc tinh lai tir ngay 31/12/2019
nén Cong ty IDICO — ICC duoc quyén khoi kién yéu cau thanh toan cac khoan no
phét sinh tir cac hop dong néu trén.

[2] Vé néi dung vu dn:
[2.1] Xét vé giao dich mua ban hang hoa:

Vé tu cach tham gia giao két hop dong: Hop dong sé6 71/HPKT/2012 ngay 10
thang 7 nam 2012, Hop dong s6 154/HPKT/2012 ngay 24/10/2012, Hop dong sb
01/HPKT/2013 ngay 01 thang 01 nam 2013, Hop dong s 10/HPKT/2013 ngay 24
thang 6 nam 2013 dugc giao két gitta Giam ddc Chi nhanh Cong ty IDICO — ICC —
Quang Ngii va Giam déc Cong ty Co phan Xi Mang M 1a phu hop theo quy dinh
tai Piéu 12, Diéu 14, Piéu 100 cta Luat doanh nghiép 2020, Piéu 24 ctia Luat
thuong mai va Diéu 18 cua hai doanh nghiép.

Trong qua trinh té tung tai Toa 4n va tai phién toa, dai dién theo ty quyén cua
Cong ty IDICO — ICC va dai dién Cong ty C6 phan Xi Ming M déu cong nhan:
Chi nhanh Cong ty IDICO — ICC - Quéang Ngii va Cong ty C6 phan Xi Ming M ¢6
xéc 18p cAc Hop dong s6 71/HDKT/2012 ngay 10 thang 7 ndm 2012, Hop dong s6
154/HDKT/2012 ngay 24/10/2012, Hop dong s6 01/HPKT/2013 ngay 01 thang 01
nam 2013, Hop dong s6 10/HPKT/2013 ngay 24 thang 6 nam 2013 vé viéc mua
ban san pham puzolan so ché thuong hiéu Nai Pau Voi; theo d6; Bén ban 1a: Chi
nhanh Cong ty IDICO — ICC — Quang Ngii (theo hop dc‘sng 20i tt 1a: Bén B) va
bén mua la: Cong ty Co phan Xi Mang M (theo hop dong goi tat 1a: Bén A).

Qua trinh thyc hién hop dong cac bén thira nhan nhu sau:
Bén ban da giao so luong phu gia (san pham puzolan so ché thuong hiéu Nui

Pau Voi): 14.710,92 tan, véi tong gia tri hang hoa da giao theo cac hop dong la:
3.208.214.280 dong (bén ban di xuat day du hoa don GTGT cho bén mua).

Bén mua da thanh toan: 2.782.476.02Q déng,,trong do; thanh toan bé’mg tién
mat + chuyén khoan la: 2.529.041.020 dong, doi trr cong ng mua xi mang:
253.435.000 dong;

S tién con ng tinh gTér} ngay d6i chiéu cong no lan sau cung ngay 31/12/2019
la: 425.738.260 dong; so tién ng nay dugc phat sinh liy ké qua cac hop dong va
tinh den ngay xet xu so tham thi cac hgp dong néu trén chua dugc cac bén tham
gia giao dich thanh 1y hgp dong nén quyén, nghia vy van con phat sinh.

[2.2] Xét yéu cau thanh todn tién no goc ciia nguyén don:

Qua trinh t6 tung tai Toa 4n va tai phién toa, dai dién Cong ty IDICO — ICC
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va dai dién Cong ty C6 phan Xi Miang M déu coéng nhan: Cong ty CO phan Xi
Ming M con ng chua thanh todn cho Cong ty IDICO — ICC sb tién: 425.738.260
dong la phu hop theo bién ban dbi chiéu cong ng ngay 31/12/2019, qua trinh thanh
toan tién theo cac hop ddng va cac lan dbi chiéu cong no tir ndm 2012 dén nim
2019. Ap dung Diéu 440 cua Bo luat dan su; Diéu 50, Diéu 55 cua Luét thuong
mai Hoi dong xét xtr di co s chap nhan yéu cau thanh todn no gdc ctia nguyén
don, budc Cong ty C6 phan Xi Ming M phai thanh toan cho Céng ty IDICO — ICC
s tién ng gbc 1a: 425.738.260 dong.

Céc diéu, khoan khéac thoa thuan trong cac hop ddng néu trén, cac bén khong
c6 tranh chap nén khong dit ra xem xét giai quyét.

[2.3] Xét y kién cua dai dién bi don Cong ty C6 phan Xi Mang M: Tai phién
toa, dai dién theo Gy quyén ctia bi don yéu cau nguyén don rat don khoi kién dé gia
han ng cho bi don. Tuy nhién, dai dién theo ty quyén cua nguyén don khong dong
y rut don khoi kién nén Hoi dong xét xtr khong co co s xem xét viéc dinh chi giai
quy€t vu an.

[3] Vé dn phi:

[3.1] Vé nghia vu chiu dn phi: Ap dung khoan 2 Piéu 27 cua Nghi quyét sb
326/2016/UBTVQH14, ngay 30/12/2016 cua Uy ban thuong vu Quédc Hoi, Cong
ty C6 phan Xi Mang M co nghia vu chiu an phi kinh doanh thuong mai so tham c6
gia ngach la: 21.029.530 dpng (hai mwoi mot triéu, khéng tram hai muwoi chin
nghin, nam tram ba muoi dong).

[3.2] Xii Iy tién tam 1ing dan phi: Hoan tré lai cho Cong ty IDICO - ICC tién
tam Umg an phi do ba Bui Thi Véan K da nfp la: 10.514.765 dong (muoi triéu, nam
tram muoi bon nghin, bay tram sau mwoi lam dong).

[4] Vé quyén khang cdo: Cac duong sy dugc quyén khang c4o ban an theo
quy dinh cua phap luat t6 tung dan su.

Vi cac lé trén;

QUYET PINH:

1. Can cur:

Cac Diéu 12, Piéu 14, Piéu 100 ctia Luat doanh nghiép 2020;

Diém b khoan 1 Diéu 157, diém d khoan 1 Diéu 688, Diéu 398 va Diéu 440
cua B0 luat dan su;

Cac Diéu 24 Diéu 50, Piéu 55 va Diéu 319 cta Luat thuong mai;

~ Khoan 1 Biéu 30, diém b khoan 1 Dicu 35, diém a khoan 1 Dicu 39, khoan 4
Bi,éu 147, khoan 1 Diéu 235, Diéu 266, Diéu 267 va khoan 1 Diéu 273 cua B0 luat
T6 tung Dan sy nam 2015;

Khoan 2 Piéu 27 ctia Nghi quyét s6 326/2016/UBTVQH14, ngay 30/12/2016
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cua [jy ban thuong vu Quéc Ho1 quy dinh vé muc thu, mién, giam, thu, nop,
quan 1y va str dung an phi va 1€ phi Toa an.
2. Tuyén xir:

2.1. Chép nhan don khoi kién ghi ngay 11/11/2020 cua nguyén don COng ty
TNHH MTV Xay dung I vé viéc y€u cau Cong ty C6 phan Xi Mang M thanh toan
ng goc con lai 425.738.260 dong (bon tram hai muwoi lam triéu, bay tram ba muoi
tam nghin, hai tram sau muoi dong) theo cac Hop dong sé 71/HPKT/2012 ngay
10 thang 7 nam 2012, Hop dong s6 154/HPKT/2012 ngay 24/10/2012, Hop dong
s6 01/HPKT/2013 ngay 01 thang 01 ndam 2013, Hop dong s6 10/HDKT/2013 ngay
24 thang 6 nam 2013; ddi chiéu cong no ghi ngay 31/12/2019, gitta: Coéng ty C6
phan Xi Mang M va Chi nhanh Cong ty TNHH MTV Xay dung I tai Quang Ngai
(tén viét tac: IDICO — ICC - Quéang Ngii).

2.2. Buoc Cong ty Co phan Xi Mang M co6 nghia vu thanh toan cho Cong ty
TNHH MTV Xay dung I s6 tién no gbc con lai 1a: 425.738. ZGOdong (bon tram hai

muoi ldm triéu, bay tram ba mwoi tam nghin, hai tram sau muwoi dong).

Vé 1ai suat: Cong ty TNHH MTV Xay dung I khong yéu cau Cong ty Cb
phan Xi Mang M thanh toan 14i suat nén khong giai quyét.

Ké tir ngay c¢é don yéu cau thi hanh dn cia ngwoi dwoc thi hanh dn (36i véi
cdc khoan tién phdi tra cho nguwoi dwege thi hanh dn) cho dén khi thi hanh dn xong,
bén phdi thi hanh dn con phai chiu khodn tién 1di ciia sé tién con phdi thi hanh én
theo mirc 1di sudt quy dinh tai Pieu 357, Piéu 468 cua Bé ludt dan sw nam 2015,
true truong hop phap ludt co quy dinh khdc.

Trieong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 cia
Ludt Thi hanh dan dan sw 2008, Ludt sira doi, bo sung mot s dieu Ludt Thi hanh dn
dan sy nam 2014 thi nguoi dwoc thi hanh an dan suw, nguoi phai thi hanh an dan
sw c6 quyén théa thudn thi hanh dn, quyén yéu cdu thi hanh dn, tw nguyén thi hanh
an hoac bi cuong ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Ludt Thi
hanh dan dan sw 2008, cdc Diéu 7, 7a, 7b cua Ludt sira doi, bo sung mot s6 diéu
Luat Thi hanh an dan sy nam 2014, thoi hiéu thi hanh an dwoc thuc hién theo quy
dinh tai Diéu 30 ciia Ludt Thi hanh én dan sw 2008,

2.3. Vé dn phi:
2.3.1. Vé nghia vu chiu én phi: Cong ty C6 phan Xi Ming M ¢ nghia vu chiu

an phl kinh doanh thwong mai so tham c6 gia ngach 1a: 21.029.530 d6ng (hai muroi
mét triéu, khong tram hai muweoi chin nghin, nam tram ba muoi dong).

2.3.2. Xir Iy tién tam g dn phi: Hoan tra lai cho Cong ty TNHH MTV Xay
dung I tién tam tmg an phi do ba Bui Thi Van K di nop 1a: 10.514.765 dong (muroi
triéu, ndam tram muwoi bon nghin, bay tram sdu muwoi lim dong) theo Bién lai thu
tién tam Gng 4n phi, 1& phi Toa an s6: AA/2018/0000989, ngay 20/11/2020 ctia Chi
cuc Thi hanh an déan sy huyén Binh Son, tinh Quang Ngai.
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24. Vé quyén khang cdo: Céc duong sy déu c6 mat tai phién toa dugc
quyén khang cdo ban an nay trong han 15 ngay, ké tir ngay tuyén an (ngay
22/3/2021).

Noi nhin: TM. HOI PONG XET XU

- TAND tinh Quang Ngii; Tham phan - Chu tgoa phién toa
- VKSND, THADS huyéq Binh Son;

- Nhitng nguoi tham gia to tung; (baky)

- Luu ho so vu an.

Lé Quang Toai
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