TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM

THANH PHO HO CHI MINH Poc lap - Tw do - Hanh phiic

Bén an sb: 124/2021/LD-PT
Ngay: 29-01-2021 ’
V/v: Tranh chap don phuong cham
dut hop dong lao dong.
NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdm phan - Chii toa phién toa: Ong Nguyén Tién Diing
Cdc Tham phén: Ba Pham Thj Thanh Truc
Ba Nguyén Thi Thoa

- Thu ky phién toa: Ong Trinh Tién Thinh, Thu ky Toa 4n nhan dan Thanh
phé H6 Chi Minh.

- Paqi dién Vién Kiém sdt nhdn dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba Nguyén Thi Thanh Phuong - Kiém sat vién.

Trong ngay 26/01/2021 va ngay 29/01/2021 tai try s& Toa an nhan dan
Thanh phé H6 Chi Minh s6 131 Nam Ky Khéi Nghia, phuong Bén Thanh, Quan
1, Thanh phé H6 Chi Minh di xét xtr phuc thim coéng khai vu an thu 1y sb
72/2020/TLPT-LD ngay 01 thang 12 nam 2020, vé viéc: “Tranh chip don
phuong chdm dut hop dong lao dong”.

Do bén 4n lao dong so tham s6 851/2020/LD-ST ngay 23/09/2020 cua Toa
an nhan dan X , Thanh ph6 H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir s6 75/2021/QPPT-LD ngay
07/01/2021, gitra cac duong su:

- Nguyén don: Ba P, sinh nam: 1982.

bia chi: X1.

bia chi lién hé: X2. ‘

Ngudi dai dién theo tty quyén: Ba H, sinh nam 1979.

Dia chi lién hé: X2.

- Bi don: Cong ty CL.

Dia chi: X3. ‘

_Nguoi dai dién theo uy quyén: Ba NL, sinh nam 1981 (Theo Van ban uy

quyén ngay 15/6/2020 ctia Cong ty CL).

- Nguoi khang cao: Ba P 1a nguyén don.

NOI DUNG VU AN



Tai don khéi kién dé {zgdy 09/3/2020, ban tw khai va cac bién ban hoa
giai trong qua trinh gidi quyét vu an, nguyén don ba P co ba H trinh bay:

Sau thoi gian thtr viée, nguyén don va Cong ty CL ky hop dong lao dong
chinh thic s6 CLSG 196/2019/HPLP-C.L va phu luc 01 dinh kém. Loai hop
ddng c6 xac dinh thoi han 1 nam ké tir ngdy 01/10/2019 dén hét 30/9/2020. Mirc
lwong co ban 13 9.972.000 dong/thang, cac khoan phu cap, thuong theo chi tiéu
kinh doanh 14 93.336.000 déng/nam chic danh cta ba P 1a quan 1y kinh doanh
khu vuc.

Ngay 03/01/2020, Cong ty C.L da lap phuong an sir dung lao dong dé tai co
cau lao dong. Ngay 06/01/2020 Céng ty C.L da thong qua phuong an str dung lao
dong. Ngay 08/01/2020 Cong ty C.L ra Thong bao s6 01/2020/TB-CL dén toan thé
ngudi lao dong vé viéc “Thay d6i co ciu va to chuc lai nguot lao dong” trong Cong
ty C.L d c6 Thong béo s 02/2020/TB-CL dé thong bao dén S¢ Lao dong Thuong
binh va X hoi vé viéc “cho ngudi lao dong thoi viée do thay ddi co cau”. Tuy
nhién, diéu dang chu ¥ & phuong an sir dung lao dong cua cong ty Cong ty C.L
trinh S¢ Lao dong Thuong binh va Xa hoi d4 sai vé trinh tu, thi tuc. Cu thé 1a:

- Theo quy dinh tai Khoan 3 Diéu 44 B luat Lao dong 2012 quy dinh:
Viéc cho théi viée ddi voi nhiéu ngudi lao dong theo quy dinh tai Diéu nay chie
duoc tién hanh sau khi da trao doi véi to chire dai dién tap thé lao dong tai co s&
va thong bao trudc 30 ngay cho co quan quan 1y nha nude vé lao dong cap tinh”.
Ttc 13, sau thoi han 30 ngay ké tir ngay Cong ty C.L thong bao dén So Lao dong
Thuong binh va Xa hoi” thi Cong ty C.L méi dugc ra thong bao cho nhidu
nguoi lao dong thoéi viée: “Thay d6i co cdu va to chuc lai lao dong”, thong bao
nay cung ngay voi théng bao gui dén S¢ Lao dong Thu’O’ng binh va Xa hoi.
Nguyén don cho rang theo quy dinh cua luat “sau 30 ngay” 1a phai hét ngay
08/02/2020, tirc bat dau ngay 09/02/2020 thi Cong ty moi dugc quyén cho ba P
nghi vi¢c.

- Ngoai ra, phuong an sir dung lao dong dé khong c6 sy tham gia dai dién
ciia T6 chirc ngudi lao dong hodc Ban chip hanh céng doan co sd, Ban chap
hanh cong doan tham gia va phai ky tén va dong dau vao phuong an st dung lao
dong dé trinh S¢ Lao dong Thuong binh va Xa hoi TP HO Chi Minh phé duyét
moi duoc coi 1a hop phap. Vi vay nguyén don c6 thé khang dinh, Cong ty C.L
da khong tuan thu trinh tu tha tuc cho nguodi lao dong théi viée quy dinh theo
quy dinh tai Diéu 44 B6 luat Lao dong 2012.

- Pong thoi, trong phuong an st dung lao dong cta Cong ty C.L trinh dén
S¢ Lao dong Thuong binh va X3 hoi khong day du nhitng ndi dung bat bude
phai c6 quy dinh tai Diéu 46 Bo luat Lao dong 2012, cu thé 1a Cong ty C.L
khong 1ap danh sach nguoi lao dong tiép tuc duoc st dung, danh sach ngudi lao
dong phai cham dirt hop dong (La ai, & bd phan nao)?...

Tom lai, Cong ty C.L di thuc hién phuong an “Thay d6i co ciu va to chic
lai nguoi lao dong” dé hop phap héa cho nhiéu ngudi lao dong théi viéc nham
trbn tranh nghia vu v6i ngudi lao dong khi cho nhiéu nguoi lao dong thdi viéc.
Trong qua trinh Cong ty C.L xay dung phuong an di sai co ban vé trinh ty, thu



tuc theo quy gﬁnh cua Diéu 44 va Piéu 46 ctia Bo luat Lao dong 2012, Nghi dinh
s0 05/2015 vé viéc huong dan thuc hién B luat Lao dong 2012.

V& tién lwong thuc nhan cta nguyén don ba P nhu sau:

Thang 9/2019: 17.396.231 ddng;
Thang 10/2019: 24.269.260 dong;
Thang 11/2019: 24.938.239 dong;
Thang 12/2019: 33.156.230 dong;
Thang 01/2020: 25.312.506 dong;
Thang 02/2020: 5.313.000 dong;

Nhu vay, nguyén don lay can ctr binh quéan luong hang thang da nhén ¢
trén dé tinh muc lwong yéu cau Cong ty C.L thanh toan la 25.004.489
dong/thang.

Vi vay, nguyén don yéu cau khoi kién Cong ty CL nhu sau:

1. Bugc Cong ty CL phai huy Quyét dinh sb 01/2020/HR/QP - C.L ‘ngay
08/02/2020 vi “don phuwong cham dut Hop dong lao dong trai phap luat” dbi véi
nguyén don.

2. Thanh toan nhtng thang luong cua nguoi lao dong khong duoc lam viée
theo hop dong lao dong da giao két do don phuong cham dut Hop dong lao
dong trai phap luat, cu thé:

- Boi thuong nhiing ngay khong duoc lam viée ké tir ngay 09/02/2020 dén
ngay 30/9/2020 1a 7 thang 21 ngay x 25.004.489 dong/thang = 195.227.356 dong.

- Bbi thuong 02 thang tién lwong do don phuong trai phap luat theo
khoan 1 Diéu 42 B6 luat Lao dong 2012: 02 thang x 25.004.489 dong/thang =
50.008.978 dong.

- Nguoi lao khong mudn quay trd lai 1am viéc theo hop d@ng lao dong (can
ctr khoan 3 Diéu 42 B lut Lao dong 2012) thi Cong ty C.L boi thuong thém 02
thang tién Iuwong: 02 thang x 25.004.489 dong/thang = 50.008.978 dong.

- Thanh toan 01 thang (30 ngay) tién luvong do Cong ty C.L vi pham nghia
vu bdo trudc (cin ctr diém b, khoan 2, Piéu 38 B luit Lao dong 2012): 01
thang x 25.004.489 dong/thang = 25.004.489 dong.

- Tién phép nim tir ngdy 09/02/2020 dén ngay 30/9/2020 1a 7 thang 21
ngay (lam tron 7 ngay): 7 ngay x (25.004.489 dong/26 ngay) = 6.731.978 dong
theo Diéu 111 va 114 B6 luat Lao dong 2012.

Tong sd tiép nguyén don yéu cau Cong ty C.L phai tra 1a 326.981.779 dong,
thanh toan mot 1an ngay sau khi Ban &n c6 hi€u luc phap luat.

3. Yéu cau Cong ty C.L phai ch6t so BHXH tinh tir ngay 01/02/2020 dén
ngay 30/9/2020 tinh trén tién lvong co ban 14 9.972.000 dong/ thang.

Bi don Cong ty CL (sau day goi tit la Cong ty C.L) ¢é ba L dai dién theo
uy quyén trinh bay:



Cong ty C.L xac nhan sau thoi gian thu viée thi ngay 01/10/2019, Cong ty
C.L vaba P co6 ky hop dong lao dong chinh thirc s6 CLSG 196/2019/HDLD-
C.L va phu luc 01 dinh kém. Loai hop déng c6 x4ac dinh thdi han 1 nam ké tir
ngay 01/10/2019 dén hét 30/9/2020. Mirc luong co ban 1 9.972.000 dong/thang,
cac khoan phu cip, thuong theo chi tiéu kinh doanh 1a 93.336.000 ddng/nim
chtrc danh cua ba P 1a quan ly kinh doanh khu vuc.

Déi v6i yéu cau khoi kién ctia ba P 1a hoan toan khong ¢ cin ¢t vi nhimg
1y do sau:

1. Quyét dinh cham dat hop dong lao dong cho thoi viéc sb
01/2020/HR/QD — C.L. ngay 08/02/2020 vi “don phwong chdm dit Hop dong
lao dong trai phap luat” doi véi ba P duge Cong ty C.L ban hanh 14 ¢6 can ctr va
dung trinh ty, thu tuc theo quy dinh phap luat.

Thi nhét, vé can cl phép luat thuc hién cho thoéi viéc:

Do tinh hinh kinh doanh cua Cong ty C.L qua cic nim 2017 dén hét nim
2019 khong dat nhu ké hoach di dé ra, 16 von lién tuc trong nhiéu nam lién, Cong
ty C.L da phai 1én ké hoach tdi wu hoa lao dong dé nhim cai thién, ning cao chat
luong hoat dong kinh doanh. Theo d6, ngay 02/01/2020, Hoi déng Quan tri Cong
ty C.L da tién hanh hop va thong qua viéc thay dbi co cdu Cong ty.

Theo quy dinh tai Khoan 1, Diéu 44 Bo luat Lao dong 2012:

“Trudng hop thay d6i co cdu ma anh hudéng dén viéc 1am cta nhiéu ngudi
lao dong, ngudi sir dung lao dong c6 trach nhiém xay dung va thuc hién phuong
an st dung lao dong theo quy dinh tai Piéu 46 cta Bo luat ndy; truong hop ¢o
chd 1am viéc méi thi vu tién dao tao lai ngudi lao dong dé tiép tuc su dung”.

Va diém a, khoan 1 va khoan 3 Bicu 13 Nghi dinh 05/2015/ND-CP ngay
12/01/2015 quy dinh chi tiét va huéng dan thi hanh mdt s6 ndi dung ctia B luat
Lao dong 2012 (“Nghi dinh 05”):

“1‘. Thay ddi co cau, cong nghé tai Khoan 1 Diéu 44 cua Bo luat Lao dong
2012 gdém céc trudong hop sau day:

a) Thay ddi co clu t6 chuc, to chire lai lao dong;

3. Truong hop thay ddi co céu, cong ngh¢ hodc vi ly do kinh té ma anh
huéng dén viéc 1am hodc c6 nguy co mat viéc 1am, phai cho théi viée tir 02
nguoi lao dong trd 1€n thi ngudi sir dung lao dong thuc hién nghia vu theo quy
dinh tai Diéu 44 cua Bo luat Lao dong 2012.”

Nhu véy, Cong ty C.L vi ly do phai thyc hién thay d6i co ciu to chuc, t6
chtic lai lao dong dan dén cho théi viée dbi véi ngudi lao dong 1a c6 can cu phap
luat. Hoi dong Quan tri Cong ty C.L hop va thong qua viéc thay doi co cau to
chtre vao ngay 02/01/2020 1a hoan toan phu hgp v&i quy dinh phéap ludt néu trén.



Thir hai, vé trinh ty, thi tyc thyc hién thay doi co clu thong qua hinh thirc
thay doi co cau to chuc, t6 chtrc lai lao dong, cham dir hop dong lao dong, cho
tho1 viéc do1 voi ba P :

Can cu vao cac quy dinh phap luat tai:

- DBiéu 46 cua Bo luat Lao dong 2012 vé phuong an sit dung lao dong:

“]1. Phuong an sir dung lao dong phai c6 nhitng ndi dung chu yéu sau day:

a) Danh sach va sb lugng nguoi lao dong tiép tuc duge st dung, ngudi lao
dong dua di dao tao lai dé tiép tuc str dung;

b) Danh sach va s luong nguoi lao dong nghi huu;

¢) Danh sach va sé luong ngudi lao dong dugc chuyén sang 1am viéc khong
tron thoi gian; nguoi lao dong phai cham dat hgp dong lao dong;

d) Bién phap va nguon tai chinh dam bao thuc hién phuong an.

2. Khi xay dyng phuong an sir dung lao dong phai c6 sy tham gia cua t6
chtrc dai dién tap thé lao dong tai co s6.”

- Khoan 3 Diéu 44 B6 luat Lao dong 2012:

“3. Viéc cho thoi viée voi nhiéu nguoi lao dong theo quy dinh tai Piéu
nay chi duoc tién hanh sau khi da trao doi véi toé chuc dai dién tap thé lag
dong tai co so va thong bao trude 30 ngay cho co quan quan ly nha nude veé
lao dong cap tinh.”

- Khoan 4, Piéu 1 Nghi dinh 148/2018/ND-CP stra ddi, bod sung mot )
diéu cua Nghi dinh 05:

“4. B6 sung Khoan 4 Piéu 13 nhu sau:

“4. Vigc thong bao cho co quan quan 1y nha nudce vé lao dong cap tinh theo
quy dinh tai Khoan 3’Diéu 44 B0 luat Lao dong 2012 phai bang van ban véi
nhiing nd1 dung chu yéu sau:

a) Tén, dia chi nguoi st dung lao dong va nguoi dai dién theo phap luat cua
nguoi st dung lao dong;

b) Tong s6 lao dong; sd lao dong phai thoi viée;

c¢) Ly do ngudi lao dong thoi viéc;

d) Thoi diém nguoi lao dong thoi viée;

d) Sé tién phai chi tra tro cap mat viéc lam.””

Va can ¢t thue té thuc hién tha tuc va thong bao thay ddi co ciu td chic, to
chtrc lai lao dong lao dong ctia Cong ty C.L nhu sau:

Ngay 06/01/2020, Cong ty C.L da xay dung phuong an su dung lao dong
theo cac ni dung quy dinh tai khoan 1 Di€u 46 BLLD 2012. Trong do, c6 danh
sach nguoi lao dong phai cham dut hop dong lao dong do khong sap xép duoc vi
tri phu hop theo so d6 t6 chuc moi. Vi¢e xay dung phuong an st dung lao dong



néu trén c6 su tham gia va thong nhat cia to chirc dai dién tap thé lao dong tai
co s& nhu duoc ghi nhan tai bién ban hop s6 01/2020/BB-HR giit Cong ty C.L
va Cong doan Cong ty C.L. Can cur phuong an sur dung lao dong nay, Cong ty
C.L méi tién hanh thu tuc cho théi viéc dbi véi nhiéu ngudi lao dong, trong do
c6 nguyén don.

Trén co s& phuong an st dung lao dong da thong qua ngay 09/01/2020,
Cong ty C.L d3 gtri Thong bao s6 02/2020/TB-CL dé ngay 08/01/2020 vé viéc
cho ngudi lao dong thoi viéc do thay dbi co cau dén S& Lao dong Thuong binh
va Xa hoi Thanh phé H6 Chi Minh (Thong bao 02). Cung ngay, Cong ty da guri
thong bao s 01/2020/TB-CL dé& ngay 08/01/2020 vé viéc thay doi co cau td
chtic, to churc lai lao dong cho nguoi lao dong Cong ty C.L (Thong bao 01),
trong d6 néu rd viéc chdm dut hop dong lao dong va cho thoéi viée dbi véi ba P
do thay d6i co cau t6 chirc, t6 chirc lai lao dong. Pong thoi, Cong ty C.L da tryc
tiép thong bao, giao cho ba P cac van ban lién quan dén t6 chuc lai lao dong,

bao gdm Thong bao 01, phuong an str dung lao dong, so d6 to chirc vao cung
ngay 09/01/2020.

Sau 30 ngay ké tir ngdy Cong ty C.L giri théng bao hay cho S& Lao dong
Thuong binh va X3 hoi Thanh phd H6 Chi Minh va giao Thong bao 01 cho ba P,
Cong ty da ban hanh Quyét dinh chdm dt hop dong lao ddong cho thdi viée
01/2020/TB-CL dbi véi ba P ¢6 hiéu luc tir ngay 09/02/2020.

Nhu vay Cong ty C.L di thuc hién ding quy dinh tai khoan 3 Diéu 44,
Diéu 46 ctia Bo luat Lao dong 2012, khoan 4 Piéu 13 Nghi dinh 05 (dugc bd
sung bai Nghi dinh 148) vé viéc thong qua phuong an sir dung lao dong voi t6
chuc dai dién tap thé lao dong tai co s (Cong doan Cong ty C.L) va tién hanh
cho nguoi lao dong 1a ba P théi viéc sau khi da “thong bdo trude 30 ngay cho
co quan quan 1y nha nudc vé lao dong cap tinh” cu thé cho thoi viéc ké tir ngay
09/02/2020.

Tir cac can clr néu trén Cong ty C.L khing dinh Quyét dinh chdm dut hop
ddng lao dong cho toi viée sd 01/2020/TB-CL ngay 08/01/2020 ddi véi ba P
dugc ban hanh d3 co cin ct va ding theo quy dinh cua phap luat vé& viéc cho
ngudi lao dong théi viée do thay ddi co cdu, cong nghé. Viéc nguyén don cho
rang “sau 30 ngdy ké tir ngay thong bao dén co quan lao dong cp tinh thi Cong
ty C.L mdi dugc ra thong bao cho nhiéu ngudi lao dong thoi vide” 1a khong phu
hop voi thuc té khach quan, khong dang véi quy dinh phap luét, co dau hiéu co
tinh suy dién, dién dat khac di quy dinh cta phap luat nham muc dich yéu cau
cac khoan boi thuong mot cach vo 1y, khong co cin cir. Chua ké, theo cac quy
dinh cua phap luat vé viéc cho théi viée do thay ddi co ciu to chuec, to chuc lai
lao dong hoan toan khong c6 quy dinh nghia vu cia nguoi st dung lao dong
phai thong bdo trudc 30 ngay cho nguoi lao dong. Tuy nhién Cong ty C.L da
chu dong thong bao cho nguoi lao dong trude 30 ngay (sau khi thong bao véi So
Lao dong Thuong binh va X& hoi) va hd tro hét sirc cho ngudi lao dong khi
ngudi lao dong khong can tiép tuc 1én Cong ty ma van duoc tra luong day du



cho nhimg ngay ma Cong ty dé bao trudc nay. Diéu nay d3 thé hién sy thién tri,
hd trg nguoi lao dong hét minh ctia Cong ty C.L.

2. Cong ty C.L di thuc hién ddy du nghia vu cia nguoi st dung lao dong
doi véiba P

Ngoai cac nghia vu ma Cong ty C.L véi tu cach 1a nguoi st dung lao dong
phai thyuc hién trong truong hop thay ddi co cau, cong nghé nhu di néu tai muc
1, Cong ty C.L da thyc hién chi tra cac khoan thu nhap, chdt s6 bao hiém x3 hoi
cho nguoi lao dong theo ding quy dinh, cu thé nhu sau:

a. Thanh toan day du cac khoan luong, thudng, phu cap:

Mic du ké tir ngay 10/01/2020, Cong ty C.L da hd tro dé ba P khong can
dén Cong ty, khong tiép tuc 1am viéc va thuc té, tir ngay ndy, ba P ciing chdm
dut toan bd cac cong viée tai Cong ty va khong dén 1am viéc nhung Cong ty C.L
van thanh toan diy du cac khoan luong, thuong ctia ba P cho dén hét ngay
08/02/2020, cy thé nhu sau:

- Ngay 06/02/2020 thanh toan luong, tam tng thuong thang 01/2020 va
thudng ciia ndm 2019 gom:

Luong: 9.972.000 dong.

Tam tng luong: 7.778.000 dong.

Phu cp com trua: 475.000 dong.

Phu cép dién thoai: 600.000 dé)ng.

Thuong KPI thang 12/2019: 7.715.193 dong.

Ngay 05/03/2020, thanh toadn luwong thang 02/2020 (tinh tUr ngay
01/02/2020 dén hét ngay 08/02/2020) gom:

Luong: 4.970.000 dong

Phu cap com trua: 175.000 dong.

Phu cap dién thoai: 168.000 dong.

Nhu vay, cac khoan lwong, tam Gng thudng, phu cdp theo hop dong lao
dong da dugc Cong ty C.L chi tra ddy du theo hop dong lao dong va theo diing
thoi gian 1am viéce (chua cham dut hop dong lao dong mic du da dimg 1am viéc)
chobaP.

b. Chot s6 Bao hiém xa hoi:

Khoan 7.1 Piéu 7 cong vin 1734/BHXH-QLT ngay 16/8/2017 cua Bao
hiém x3 hoi Thanh phé HO Chi Minh vé huéng din thu BHXH, BHYT, BHTN,
BH TNLD-BNN, quéan ly s6 BHXH, th¢ BHYT quy dinh “Ngudi lao dong
khong 1am viéc va khong huong tién luong tir 14 ngdy lam viéc trd 1én trong
thang (truong hop thuc hién ché do lam viéc 26 ngay/thang) thi khong dong
BHXH thang d6. Thoi gian nay khong dugc tinh dé huong BHXH”

Ba P chiam dat hop dong lao dong, khong lam viée va khong huong luong
tur Cong ty C.L tir ngay 09/02/2020. Theo d6, Cong ty da chot s6 bao hiém xa
hoi cho ba P dén hét thang 01/2020 1a ding quy dinh phap luat.

c. Ngay nghi phép:



Do ba P da nghi viéc tir ngay 08/02/2020 nén viéc yéu cau vé viéc Cong ty
phai tra tién nghi phép 1a 7 ngay, Cong ty C.L khong dong y.

Tt cac can cu néu trén, Cong ty C.L da thuc hién dﬁy du trach nhiém cua
ngudi st dung lao dong, da chi tra cac khoan luong, thudng, tro cp day du theo
hop ddng lao dong cho ba P tinh dén thoi diém chdm dut hop dong lao dong
cling nhu da thuc hién chdt s6 bao hiém x3 hoi can ¢t vao thoi gian lam viéc ctua
ba P tai cong ty. Theo do, trach nhi¢m cia Cong ty C.L véi tu cach 1a nguoi st
dung lao dong dbi véi ba P da hoan thanh.

3. Lién quan dén Thong bao so CLL001/2020 ngay 08/01/2020 Cong ty
C.L g1 dén Nha phan phoi ctia minh:

Viéc ba P cho rang Cong ty C.L thuc hién thay doi cua co cau to chirc, to
chtrc lai lao dong dé hop phap hoa cho nhiéu ngudi lao dong thoi viéc nham tron
tranh nghia vu do Coéng ty C.L di c6 thong bao s6 CLL001/2020 ngay
08/01/2020 (Thong bao CLLO001) tuyén dung hai ngudi lao dong méi thay thé
cho vi trf ctia ba P va cip quan 1y tuyén trén 1a hoan toan khong c6 cin c va
khéng phu hop véi thue té khach quan.

Hai c4 nhan dugc nhic dén trong Thong bao CLLO01 1a ba Duenphen
Sinothok (Ms. Néng) va ba Poan Thi Nhu Phién. Cong ty C.L khong hé thuc
hién viéc tuyén dung cac ca nhan ndy ciing nhu giita Cong ty C.L véi hai ca
nhan nay khong hé c6 hop dong lao dong nao. Ba Duenphen Sinothok (Ms.
Ning) va ba Poan Thi Nhu Phién chi 13 bén thyuc hién tu van kinh doanh cho
Cong ty C.L. Nhu Vay, gitta Cong ty C.L va hai ca nhan nay khong hé c6 mbi
quan h¢ lao dong, viéc ba P cho rang Cong ty tuyén dung d¢é thay thé cho vi tri
ctia ba va quan 1y cap trén 1a khong ¢ co so va khong ding véi thuc té. Muc
dich Cong ty C.L ra thong bdo CLLO01 guri dén cho cic nha phan phdi 1a do
Cong ty can ngudi 1am trung gian, lién hé véi nha phan phdi ciia minh do Cong
ty da ho tro cho ba P duoc nghi lam viée tir ngay 10/01/2020.

Dua vao tit ca cac cin ctr va Iy do néu trén, Cong ty C.L cho ring yéu ciu
khoi kién cua ba P 1a khong ¢6 can cur phap luat, dé nghi quy Toa bac toan bo
yéu cau khoi kién ctia nguyén don ba P .

- Tai phién toa so tham:

_ Dai dién nguyén don trinh bay: Cong ty C.L dd don phuong cham dat hop
dong lao dong trai phéap luat doi véi ba P vi hai can ctr sau:

Thir nhat: Can ct Diéu 46 Bo luat Lao dong 2012 quy dinh vé phuong an
su dung lao dong thi Cong ty C.L chi liét ké cac danh sach nhén vién cong ty,
khong li¢t ké cu thé danh séach va s6 lugng nguoi lao dong tiép tuc str dung.

Cong ty C.L thiéu noi dung Bién phap va ngudn tai chinh dam bao thyc
hién phuong an va phuong an st dung lao dong cua cong ty CL khong cé su
tham gia cta dai dién tap thé lao dong tai co sé. Nhu vdy, Cong ty C.L da vi
pham khoan 1, diém a, d khoan 2 Diéu 46 B6 luat Lao dong 2012.



Thir hai, Cong ty C.L da vi pham vé thoi han théng bao cho nguoi lao dong
nghi viéc. Cian ctr khoan 3 Diéu 44 Bo luat Lao dong 2012 vé nghia vu cua
ngudi lao dong sir dung lao dong trong trudng hop thay dbi co cdu, cong nghé
hodc vi 1y do kinh té tai diém b khoan 2 Piéu 38 B¢ luat Lao dong 2012 thi
ngudi lao dong phai dam bao phai bao trude cho ngudi lao dong it nhit 30 ngay
d6i voi hop dong lao dong xac dinh thoi han.

Ngay 08/01/2020 Cong ty C.L c¢6 thong bao dén S& Lao dong Thuong binh
va X4 hoi Thanh phd HO6 Chi Minh. Ngay 09/01/2020 So Lao dong Thuong binh
va X4 hoi Thanh phé HO6 Chi Minh nhan dugc thong bao. Vi thang 01/2020 c6
31 ngay, do vay Cong ty C.L chi dua ra thong bao cho nguoi lao dong nghi viéc
tur ngay 08/01/2020 va sau 30 ngay nira (tirc 1la ngay 09/01/2020) thi Cong ty
C.L méi duoc ra Quyét dinh cho thoi viée ddi véi ba P . Do d6, viéc ba P nhan
dugc thong bao cho nghi viéc cung voi théng bao sé 01/2020/TB-CL ngay
06/01/2020 dén toan thé ngudi lao dong vé viéc “thay dbi co cau to chirc va td
chtrc lai lao dong” 1a vi pham thoi han bao trude khi cho ngudi lao dong nghi
viéc.

T nhitng can c@ trén, dé nghi Hoi dong xét xur chap nhan yéu ciu cia
nguyén don vé viéc budc Céng ty C.L phai thanh toan tién bdi thuong 1a
326.981.779 ddng, thanh toan mot 1an ngay sau khi Ban an c6 hiéu luc phap luat
va yéu cau Cong ty C.L phai chdt s6 BHXH tinh tir ngay 01/02/2020 dén hét
ngay 30/09/2020 tinh trén tién luong co ban 14 9.972.000 dong/thang.

Dai dién bi don trinh bay: Cong ty C.L van gitt nguyén ¥ kién nhu trinh bay
¢ trén. Viéc nguyén don cho rang Cong ty C.L vi pham thoi han bao trudce 1a
khong co6 co s¢ vi cac quy dinh phap luét v€ viéc cho théi viéc do thay doi co
cau to chuc, to6 chtc lai lao dong hoan toan khong c6 quy dinh nghia vu nguoi
lao dong nguoi st dung lao dong phai thong bao cho nguodi lao dong trude 30
ngay. Tuy nhién, Cong ty C.L da chu dong thong bao cho nguoi lao dong trude
30 ngay sau khi Cong ty C.L thong bao cho S¢ Lao dong Thuong binh va Xa
hoi Thanh phé H6 Chi Minh. Vi vay, Cong ty C.L d6 khong dong y voi tat ca
cac yéu cau khaoi kién ctia nguyén don.

Dai dién Vién kiém sat nhan dan X phat biéu y kién:

Viéc tuan theo phap luat t6 tung dan su trong qua trinh giai quyé:c vu an
cua Tham phan la ding quy dinh. Viéc chap hanh phap luat cua Hoi dong xét
Xur va nhitng nguoi tham gia to tung dugc thuc hién ding quy dinh cua B6 luat
to tung dan suy.

Vé quan diém giai quyet vu an: dai dién Vién kiém sat dé nghi Toa an
khong chap nhan toan bd yéu cau ciia nguyén don vi khong c6 co so.

Tai ban an lao dong so t‘ham s6 851/2020/LD-ST ngay 23/9/2020 cua Toa
an nhan dan X , Thanh ph6 H6 Chi Minh da quyét dinh:

Cén cir khodn 1 diéu 32, diém ¢ khodn 1 diéu 35, diém a khoan 1 dicu 39,
khoan 1 di€u 273 B0 luat t6 tung dan su.



Cian ct diéu 44, diéu 46, diém a khoan 1 diéu 201 mot khoan 2 diéu 202 B
luat Lao dong nam 2012.

Can cir Nghi dinh 05/2015/ND-CP ngay 12/01/2015 quy dinh chi tiét va
hudong dan thi hanh mot s6 né1 dung cua Bo luat lao dong.

Cin cir Nghi dinh 148/2018/ND-CP ngay 24/10/2018 v& sira di bo sung
mot sO diéu cua Nghi dinh 05/2015/ND-CP ngay 12/01/2015 cua Chinh phu quy
dinh chi tiét va hudng dan thi hanh mot s6 nd1 dung ctiia B luat Lao dong.

Can ci khoan 1 diéu 147 B luat T tung dan sy va Nghi quyét )
326/2016/UBTVQHI14 ngay 30/12/2016 ctua Uy ban thuong vu Qudc hoi quy
dinh vé murc thu, mién, giam, thu, ndp, quan ly va st dung an phi va I¢ phi Toa
an va Danh muc an phi, 1€ phi Toa an (ban hanh kém theo);

Can cu Luat Thi hanh an dan su:

1. Khong chip nhan toan bd yéu cau khoi kién ctia nguyén don ba P vé
viéc budc Cong ty CL phai hiy Quyét dinh sb 01/2020/HR/QB/C.L ngay
08/02/2020, bdi thudng nhitng ngay khong duge 1lam viée ké tir ngay 09/02/2020
dén ngay 30/9/2020 1a 195.227.356 ddng, bdi thudng 02 thang tién luong do don
phuong chdm dat hop dong lao dong trai phap luat 1a 50.008.978 ddng, boi
thuong thém 02 thang tién lwong cho ngudi lao dong khong mudn quay tré lai
lam vi¢c 1a 50.008.978 dbng, thanh toan tién luong do vi pham nghia vu bao
trude 1la 25.004.489 dong, tién phép nam tur ngay 09/02/2020 dén ngay
30/9/2020 13 6.731.978 d6ng va yéu cau phai chot s6 bao hiém x3 hoi tir ngay
ngay 01/02/2020 dén ngay 30/9/2020 tinh trén tién lwong co ban 14 12 9.972.000
dong.

2. V& &n phi dan sy so tham: Ba P duoc mién nop an phi.

Ngoai ra quyét dinh cua ban an so tham con tuyén vé quyén khang cdo va
viéc thi hanh ban an ctia cac bén duong su.

Ngay 07/10/2020, nguyén don la ba P ndp don khang c4o toan bd ndi dung
ban an so tham va dé nghi huy toan b ban an so tham.

Tai phién toa phiic tham:
Hoi dong xét xtr da dong vién cac bén thuong luong hoa giai nhung khong thanh.
Ba P co nguoi dai dién theo uy quyén 13 ba H xac dinh khong rat don khoi

kién, van gilr nguyén yeu cau khang c4o toan bd ban an so tham, co thay doi mot
phan yéu cau khang cdo, dé nghi Hoi ddng xét xir sira ban an lao dong so tham

s6 851/2020/LB-ST ngay 23/09/2020 Tda an nhan dan X , Thanh phd HO Chi
Minh, boi cac 1y do sau:

- V& ndi dung phuong an sir dung lao dong cua Cong ty CL la khong ding
quy dinh cua phép luat, da vi pham diém a, d, khoan 1, khoan 2 Dié¢u 46 B0 luat
Lao dong ndm 2012.

- Phuong an str dung lao dong khong c6 sy tham gia truc tiép cua to chirc
dai dién tap thé lao dong tai co so.
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- Cong ty chi dugc ra thong bao cho nguoi lao dong nghi viéc vao ngay
08/02/2020 (tinh tir ngay S& Lao dong nhan dugc thong bao) va sau 30 ngay
(tire 1a ngay 09/3/2020) thi céng ty méi dugce ra Quyét dinh cho théi viée. Do do,
Cong ty dd vi pham thoi han bao trude khi chdm dat hop dong lao dong véi
nguyén don.

- Ly do chdm dut hop ddng lao dong ma nguyén don dugc nhan tir cong ty
1a do thay doi co cau, cong ngh¢. Tuy nhién, nhung sau d6 van tuyén dung 2 vi
tri nhan su khic vao ngay 08/01/2020 dé lam chinh cong viéc ciaba P .

Nhu vay cong viéc cua nguyén don la van ton tai nén cong ty da don
phuong cham dat hop dong lao dong véi ba P 1a trai phap luét. Vi v@y yéu cau
Hoi dong X€t XU stra an so tham va chap nhan yéu cau khai kién ctia nguyén don,
tong cong so tién cong ty phai boi thu’ong la 270.240.823 dong Phia ba P
khong yéu cau cong ty nhan tré lai lam viéc va khong yéu cau tra tién phép nam.
Cong ty phai thi hanh dn ngay sau khi an ¢6 hi€u luc phap luat.

Bi don Cong ty CL c6 nguoi dai dién theo uy quyén 1a ba Huynh Ngoc
Lién khong dong y khang cao cua nguyén don, d€ nghi gitr nguyén ban an so
tham.

Pai dién vién kiém sdt nhén dan thanh phé Ho6 Chi Minh phat biéu:

- Vé tb tung: Tham phan, Hoi déng x€t xu, cac bén duong sy chép hanh
dang phap luat t6 tung dan su cac bén duong sy duoc thuc hién quyén va nghia
vu cua minh dung quy dinh phap luat.

- bon khang cao cua nguyén don lam va ngp trong thoi han luét dinh va n6i
dung phu hop quy dinh phép luat nén dugc xem x¢&t theo trinh tu phtc tham:

- Vé ndi dung khang cdo: Do yéu cau khang cao cua ba P khong c6 co s6.
Do do, dé nghi H(f)i dong xét xur can cg’r Khoan 1 biéu 308 B luat to tung dan sy
2015 khong chap nhan toan b yéu cau khang cao cua nguyén don, gitt nguyén
ban an lao dong so tham s6 851/2020/LD-ST ngay 23/09/2020 cua Toa an nhan
dan X, Thanh ph6 H6 Chi Minh.

NHAN PINH CUA TOA AN

Sau khi nghiér; clru cac tai ligu co trong hd so vu g’m, duoc thim tra tai phién
toa va can ctr vao két qua tranh luén tai phién toa Ho1 dong xét xir nhan dinh:

V& hinh thire: Ngay 23/9/2020, Toa 4n nhan dan X , Thanh phd Ho Chi
Minh xét xir so' thdm va tuyén an vy an. Ngay 07/10/2020, nguyén don la ba P
khang cdo toan bd ban an so tham la con trong thoi han theo quy dinh tai Diéu
272,273 B0 luat To tung dan sy 2015. Do d6, don khang cao cua ba P dugc chap
nhan xem xé&t theo trinh ty phuc tham.

Vé noi dung: Xét khang cdo cua nguyén don yéu cau khang céo toan bo
ban an so tham:

- Vé quan h¢ lao dong: Nguyén don ba P va bi don la Cong ty CL c6 giao
két hop dong lao dong s6 196/2019/HPLD-C.L ngay 01/10/2019 kém phu luc
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hop d6ng. Thoi han hop dong lao dong 1a 01 nidm (tir ngdy 01/10/2019 dén hét
ngay 30/09/2020) vdi chitc danh 1a quan 1y kinh doanh khu vuc; mirc luong
chinh 14 9.972.000 ddng/thang cing cac khoan phu cép va tién thudng theo chi
ti€éu kinh doanh.

- V& viéc cham dut hop dong lao dong: Ngay 08/02/2020, Cong ty CL ra
quyét dinh s6 01/2020/HR/QD-C.L vé viéc chdm dit hop dong lao dong véi ba
P v6i Iy do cong ty thay dbi co cu to chirc va to chire lai lao dong theo quy
dinh tai Diéu 44 Bo luat lao dong 2012.

[1] Xét yéu cau ctia ba P vé viéc Cong ty CL da don phuong cham dut
hop ddng lao dong véi ba P theo quyét dinh s6 01/2020/HR/QD-C.L ngay
08/02/2020 1a trai phap luat nén budc cong ty phai hiy Quyét dinh sb
01/2020/HR/QD-CL ngay 08/02/2020:

- Xét yéu cau ctia ba P cho riang cong ty xdy dung phuong an sir dung lao
dong khong ding quy dinh tai Diéu 46 Bo luét lao dong 2012 khi khong c6 su
tham gia cta dai dién ngudi lao dong 13 t6 chirc cong doan. Xét thiy, tai Diéu 46
B0 luat lao dong 2012 quy dinh khi xay dung phuong an st dung lao dong phai
cO sy tham gia ctua t6 chure dai dién tap thé lao dong tai co sd. Ngay 06/01/2020,
cong ty c6 bién ban hop vé xdy dung phuong an st dung lao dong, c6 su tham
gia ctia dai dién cong doan co so tai cong ty, co chit ki va dong du cua ban chap
hanh cong doan cong ty. Nhu vay, viéc xay dung phuong an sit dung lao dong
c6 su tham gia cua dai dién nguoi lao dong 1a dung quy dinh phap luat. Can ct
van ban tra 10i cia S¢ lao dong Thuong binh va xa hoi Thanh phé HO Chi Minh
d6i v6i yéu cau ctia Toa an thé hién khi cong ty thong bao cho Sé¢ lao dong
Thuong binh va xa hdi theo quy dinh cta phap luat c6 kem theo bién ban hop
cung phuong an su dung lao dong nén khong c6 co so chap nhan 1ap luan cua
nguoi dai dién theo uy quyen ciia nguyén don cho rang coéng ty bo sung, hop
thure hoa tai li¢u, chimg ctr vé viéc c6 su tham gia ciia Cong doan co so dai di¢n
nguoi lao dong khi xay dung phuong an str dung lao dong.

- Xét yéu cau ctia ba P cho rang phia cong ty khi xay dung phwong an str
dung lao dong da vi pham quy dinh phap luat la khong liét ké danh sach lao
dong dugc tiép tuc str dung. Can ctr tai lidu, hd so ctia cong ty gui thong bao dén
S¢ lao dong Thuong binh va x3 hoi Thanh phd H6 Chi Minh di c¢6 danh sach cu
thé s6 ngudi lao dong doi du 13 03 ngudi, danh sach tong sb lao dong. Nhu vy,
ngoai s6 lao dong doi du theo bao céo thi s6 con lai 13 lao dong tiép tuc su dung.
Nhu vay, xac dinh phia cong ty khong vi pham viéc bao cao cu thé danh séach
lao dong cua cong ty cho co quan quan Iy nha nudc vé lao dong cap tinh khi
thay d6i co cdu to chiic ciia cong ty.

- Xét yéu ciu cua ba P cho rang cong ty vi pham thoi gian bao trude khi
chdm dat hop dong lao dong véi ba P : Xét phia cong ty cham dat hop dong lao
dong véi ba P cén cu tai Piéu 44 Bo lut lao dong 2012 khong thude truong
hop quy dinh thdi gian bao trudc theo diém b, khoan 2, Piéu 38 Bo luit lao
dong 2012. Phia cong ty trude khi chdm dat hop dong lao dong véi ba P da
thue hién ding cac quy dinh cua phap luat vé viéc théng bao cho co quan quan
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Iy nha nudc vé lao dong cap tinh dung thoi han, cu thé thong bao sé 02 ngay
08/01/2020 kém theo hd so phuong 4n chim dut hop dong lao dong, sir dung lao
dong. Ngay 08/02/2020, cong ty ra quyét dinh chadm dit hop dong lao dong véi
ba P la dung trinh tu, thu tuc cua phéap luat nén khong vi pham thoi gian bao
trude nhu yéu cau ciia nguyén don.

- Xét yéu cau ctiia ba P cho rang cong ty thyuc té khong kho khan vé kinh té,
khong thay d6i co ciu vi tri cia ba P vi cong ty van tuyén dung hai nguoi khac
thay thé ba P . Tuy nhién, ba P khong c6 ching cir xac dinh cong ty c6 ky két
hop dong lao dong voi hai nguoi nay. Phia cong ty ciing khong thira nhan c6
tuyén dung va ky két hop dong lao dong véi hai ngudi nhu ba P néu ra. Ngoai
ra, viéc thay d6i co cau to chirc 1a do xuat phat tir nhu cau kinh doanh va cong ty
cling da thyc hién dung cac quy dinh phap luat nén khong thé cho rang phia
cong ty vi pham phép luét vé lao dong.

Tir nhitng phén tich va nhan dinh néu trén xét thdy cap so thim khong chap
nhan yéu cau khoi kién ciia ba P vé viéc Cong ty CL di don phuong cham dut

hop dong lao dong voi ba P la trai phap luat la c6 can ctr nén Hoi dong xét xur
khéng chip nhan yéu cau khang céo cia ba P vé ndi dung nay.

[2] Do khong chép nhan yéu cau khoi kién coa ba P vé viéc Cong ty CL
d3 don phuong chdm dit hop dong lao dong voi ba P 1a trai phap luat nén cap
so thdm da khong chip nhan cac yéu cau vé bdi thuong do viée bi cong ty don
phuong cham dit hop dong lao dong trai phap luét cia ba P la ding quy dinh
phap luat. Do d6 Hoi dong xét xir khong chap nhan yéu cau khang cdo ctia ba P
vé viéc budc Cong ty CL phai boi thuong tién cho ba P .

Tu nhimg phan tich nhén dinh trén va dé nghi cua dai dién Vién kiém sat
nhéan dan Thanh pho H6 Chi Minh tham gia phién toa, Hoi dong xét xu khong
chap nhan toan b khang cao cua ba P, gitt nguyén ban an so tham.

Vi cac 1€ trén;

QUYET PINH

Can ctr vao:

- biéu 293 va khoan 1 Piéu 308 B6 luat T tung dan sy nim 2015;

- Diéu 44, 46, diém a khoan 1 Diéu 201, khoan 2 Diéu 202 Bo luat Lao
dong nam 2012;

- Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 ctia Chinh phu;

- Nghj dinh s6 148/2018/ND-CP ngay 24/10/2015 cta Chinh phu;

- Nghi quyet 5O 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
Thudng vu Qubc hoi vé mire thu, mién, giam, thu, ndp, quan 1y, va sir dung an
phi va I¢ phi Toa &n va Danh muc 4n phi, 1€ phi Toa 4n (ban hanh kém theo);

- Luét Thi hanh 4n dan sy nam 2008, di duoc sira ddi, bd sung mot s6 diéu
nam 2014.
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Tuyén xir: Khong chip nhén yéu ,cﬁu khang cdo ctua nguyén don ba P .
Gilr nguyen ban an lao dong so tham s6 851/2020/LD-ST ngay 23/9/2020 cua
Toa &n nhan dan X , Thanh ph6é H6 Chi Minh.

1. Khéng chap nhan toan bd yéu cau khoi kién ctia nguyén don 1a ba P vé
viéc budc Cong ty CL phai hiy Quyét dinh sé 01/2020/HR/QD-CL ngay
08/02/2020, bdi thudng nhitng ngay khong duge 1lam viée ké tir ngay 09/02/2020
dén hét ngay 30/02/2020 1a 195.227.356 ddng, bdi thuong 02 thang tién luong
do don phuong cham dat hop dong lao dong trai phap luat 1a 50.008.978 dong,
boi thuong thém 02 thang tién luong do ngudi lao dong khong mudn quay tro lai
lam viéc 1a 50.008.978 déng, thanh toan tién luong do vi pham nghia vu bao
trude 1a 25.004.489 ddng, tién phép nam tu ngay 09/02/2020 dén hét ngay
30/02/2020 1a 6.731.978 dong va yéu cau phai chét s6 BHXH tinh tr ngay
01/02/2020 dén hét ngay 30/9/2020 tinh trén tién lwong co ban 1a 9.972.000
ddng/thang.

2. V& an phi lao dong so thim: Nguyén don 1a ba P dugc mién ndp an phi.

3. V& an phi lao dong phiic tham: Nguyén don 1a ba P dugc mién ndp an
phi.

Truong hop Ban an, Quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh &n dan sy thi nguo1 duoc thi hanh &n dan sy, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b
va 9 cta Luat Thi hanh 4n dan sy (stra d6i b6 sung nam 2014); thoi hiéu thi hanh
an duoc thuc hién theo quy dinh tai Diéu 30 ctia Luat Thi hanh an dan sy (st doi
bd sung nam 2014).

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi "hiﬁ: .y TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan tdi cao; A AN _ ’ 7 o
_Toa an nhin din cip cao (Tai TpHCM): THAM PHAN - CHU TOA PHIEN TOA
- Vién kiém s4t nhan dan cap cao (Tai Tp.HCM);

- Vién kiém st nhan dan Tp.HCM,;

- Thi hanh an dan sy X ;

-Toa an nhan dan X ;

- Céc duong su (dé thi hanh);

- Luu.

Nguyén Tién Diing
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