TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH KIEN GIANG Poc lap - Tw do - Hanh phuc

Ban an s6: 05/2024/ KDTM-PT,
Ngay: 27/ 3/2024, ‘
V/v: “Tranh chap hgp dong mua ban”.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH KIEN GIANG

Thanh phin Hpi dong xét xir ph(c tham gom cé:

- Tham phdn - Chii toa phién toa: Ong Vé Ké Nghiép,

Cac Tham phdn: Ong Phan Vin Thuan,

Ba Huynh Thi Ut Min.

- Thuw ky phién tda: Ba Tran My Thanh - Tham tra vién Toa 4n nhan dan tinh
Kién Giang, Thu ky phién toa;

- Pai dién Vién kiém sdat nhén din tinh Kién Giang tham gia phién toa: Ba
Tran Thi Quynh Tram - Kiém sat vién;

Trong ngay 27 thang 3 nam 2024, tai tru s¢ Toa 4n nhan dan tinh Kién Giang
md phién toa cong khai xét xtir phdc thim vu an kinh doanh thuong mai thu Iy sé
08/TB-TL.KDTM ngay 31 thang 7 ndm 2023 vé “Tranh chiap Hop dong mua ban”;

Theo quyét dinh dua vu an ra xét xir s6: 06/2024/QDXXPT-KDTMTM ngay 14
thang 3 nam 2024 gitra cac duong su;

1. Nguyén don: Cong ty C6 phin Vit liéu Xay dung Thé Giéi N

Pia chi try s¢ (theo ban an so tham): T6 9, ap Tan C, Phudc T, thanh phd Bién
H, tinh DN;

- Nguoi dai dién theo phap luat: Ba Tran Thi Thu O - Chu tich Ho1 déng quan
tri;

- Nguoi dai dién theo ty quyén: Ong Huynh Trung H - Tong giam dc;

- Nguoi dai dién Gy quyén lai: BA Huynh Thi Ngoc H, ba Lé Thi My C;

* Thoi diém xét xir phuc tham, Cong ty c6 thay doi dia chi try s& va nguoi dai
dién uy quyén, Gy quyén lai nhu sau:

- Pia chi Cong ty: L6 7, duwong 5C, KCN Nhon T2, xa Phu H, huyén Nhon T,
tinh DN;

- Nguoi dai dién theo uy quyén (vin ban oy quyén s 0108/2023/GUQ/TGN
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ngay 01/8/2023): Ba Nguyén Thi Kiéu N - Tong Giam ddc;

- Nguoi dai dién uy quyén lai (vin ban uy quyén sé 0208/2023/UQ ngay
02/8/2023):

+ Ba Huynh Thi Ngoc H;

+ Ba Nguyén Minh H;

Ca hai cung cu ngu L6 7, duong 5C, KCN Nhon T2, xa Phd H, huyén Nhon T,
tinh DN;

* Bi don: Cong ty C6 phian Xay dung Hung T;

Tru s6: T6 6, 4p Puong B, xa Duong T, Tp.Ph Q, tinh K

- Nguoi dai dién theo phép luat: Ba Pham Ngoc Q - Giam déc;

- Ngudi dai dién theo van ban ly quyén s6 03/2023/GUQ-HT ngay 18/8/2023
gom:

+ Ong Téng Chi C - Chuyén vién phap ché;

+ Ong T6 Vin T - Nhan vién hanh chinh hd tro phap 1y;

+ Ong Cén Vin M - Phu trach bd phan thanh quyét toan;

+ Ba Nguyén Lé Thi Thanh T - Chuyén vién ké hoach - Tién do;

Céc 6ng, ba c6 tén trén lam viéc tai Cong ty C6 phan Xay dung Hung T;

Tham dy phién toa c6 mit cac duong su: Ong Tépg Chi C, Ba Nguyérg Minh H;
riéng ba Huynh Thi Ngoc H, ong T6 Van T, ong Can Vian M, ba Nguyén Lé Thi
Thanh T ¢6 don xin xét x{r vang mat.

NOI DUNG VU AN:

Theo don khéi kién ngay 30-7-2019 va qua trinh giai quyét vu kién nguyén
don trinh bay: Ngay 10-11-2015, cong ty C6 phan vat liéu Xay dung Thé Gisi N (goi
tat 1a Cong ty Thé Gidi N) va cong ty C6 phan Xay dung Hung T (goi tit 13 Cong ty
Hung T) dd ky két Hop dong cung cap bé tong tron sin cho cong trinh thudc Trung
tam Du lich Bai T tai T6 6, ap Puong B, xd Duong T, thanh phb Pha Q. Theo HP s6
667/2015/HDKT/TGN. Cong ty Thé Gidi N cung cip bé tong tron sin giao timg dot
theo yéu cau cua Cong ty Hung T. Cong ty HUng T ¢6 trach nhiém tam tng trudc cho
Cong ty Thé Gidi N 80% gia tri don dit hang tir khi don dit hang dugc Cong ty Thé
Gidi N chap thuan. Cong ty Hing T thanh toan 20% con lai sau khi nhan duogc két qua
nén mau bé tong va hoa don tai chinh sau 10 ngay;

Tir khi giao két hop ddong, Cong ty Thé Gisi N da bat dau cung cap bé tong
thuong pham tir thang 12/2015 dén thang 4/2016 cho Cong ty Hung T va da xuét tong
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cong 04 hoa don gia tri gia ting (s6 0000518, ky hiéu GN/16P, ngay 02/4/2016; sb
0009568, ky hiéu GN/14P ngay 29/02/2016; s6 0009259, ky hiéu GN/14P, ngay
21/02/2016; s6 0008120, ky hiéu GN/14P, ngay 31/12/2015) cho Céng ty Hung T ¢
co s thanh toan véi tong s tién bé tong thuong pham da cip tinh theo don gia trén
hop ddng 1a 3.510.812.500 déng. Cong ty Hung T da thanh toan cho Cong ty Thé Gidi
N véi tong sb tién 14 2.000.000.000 dong. SO tién con lai ma Cong ty Hung T chuwa
thanh toan cho Céng ty Thé Giéi N 1a 1.510.812.500 dong;

Cong ty Thé Gi6i N cho riang mdi 1an cap bé tong déu co phiéu xuat kho ghi rd
khéi luong cdp va co ky xac nhan ctia nguoi nhan hang cua Cong ty Hung T tai cong
trinh. Ngudi nhan hang ciia Cong ty Hung T ciing d4 ky xac nhan Cong ty Thé Giéi N
d3 cung cdp du va nhan dung sb luong 1a 2.161m® Coéng ty Thé Gisi N di guri truc
tiép ho so thanh toan dy di cho Cong ty Hung T. Cong ty Thé Gidi N khang dinh,
sau khi giri ho so thanh toan cho nguoi dai dién Cong ty Hung T tai cong trinh, moi
duoc biét Cong ty Hung T di thay d6i nhén sy tai cong trinh;

Theo hop dong, bén Cong ty Hing T cir ong Huynh Hiru H, 6ng Duong T6 M
dai dién cho bén mua ky xac nhan khéi luong, nhung khi giao hang thi 6ng H, dng M
khong truc tiép ky, nguoi ky 1a quan 1y Cong truong, cac phiéu giao hang déu co6 Bao
vé va Nhan vién Cong ty Hung T ky nhan. Cac hoa don tong khdi luong giao hang
6ng H, 6ng M chi ky nhay trinh nguoi c6 thim quyén ctia Cong ty duyét. Tuy nhién,
sau khi trinh thi khong ky, nén cac bang tong hop khdi luong hang da giao khong co
chir ky xac nhan ctia bén Cong ty Hung T. Khi xuat 04 hoa don Gia tri gia ting, Cong
ty Hung T nhan nhung khong phan hdi, phan d6i. Nhu vay, Cong ty Hung T di thira
nhan cac hoa don. Mit khac, Cong ty Hung T cho rang cac hoa don khong hop 18,
nhung lai ddng ¥ tra cho hai don hang 1 hoan toan méu thuln;

Cong ty Thé Gidi N khai kién yéu cau Toa an giai quyét budc Cong ty Hung T
c6 trach nhiém thanh toan mot lan cho Cong ty Thé Gidi N sé tién ng goc la:
1.510.812.500 dong (mot ty nim trim mudi triéu, tAm trim mudi hai nghin, ndm tram
d6ng) va tién 1ai cham tra tinh theo 1ai suat 1,5%/thang tam tinh dén ngay 06/7/2022
la: 1.720.148.106 ddong (mot ty, bay trim hai muoi triéu, mot trim bén muoi tam
nghin, mot trim 1é sau dong). Tong sb tién gdc va 1ai cham tra tam tinh dén ngay
06/7/2022 1a: 3.230.960.606 dong (ba ty, hai tram ba muoi triéu, chin trim sau muoi
nghin, sdu trim 1¢ sau dong);

Tai phién tda nguoi dai dién theo Uy quyén ctia Cong ty Thé Gidi N giit nguyén
yéu cau khai kién, budc Cong ty Hung T thanh toan sb tién gc 1.510.812.500 dong
(Mot ty nam trim mudi triéu, tAm trim muoi hai nghin, nam trim dong). Tién 1ai tinh
dén ngay 18/8/2022 1a 1.752.630.575 ddng (mot ty bay trim nim muoi hai triéu, sau
trdm ba muoi nghin nim trim bay muoi lim ddng), tong cong 3.263.443.075 dong;



Cong ty Thé Gi6i N khong khai thém tinh tiét méi, ¢6 cung cip thém ching cir
moéi gdm: 04 Bién nhan thé hién ngay 31-03-2016, 04-4-2017, 19-5-2016 va 01 bién
nhan thang 01-2016 (khéng ré ngay, ban phé t6). Nhitng ching clr nay bén nguyén
don cho rang c6 giri hd so dé nghi thanh toan cho bén bi don nhung bén bi don nhan
ma khong phan héi ¥ kién;

Qua trinh giai quyét vu kién ngudi dai dién theo iy quyén cia bi don, ong
Dwong Té M trinh bay: Ong thira nhan Cong ty Hing T ¢ ky hop ddng cung cip bé
tong tron san sd 667/2015/HPKT/TGN ngay 10 thang 11nim 2015 nhu Cong ty Thé
Gidi N trinh bay;

Tuy nhién Cong ty Hing T cho rang, chi c6 02 don hang ngay 23/12/2015 va
ngay 04/01/2016 c6 tong sb tién 1a: 2.502.500.000 dong dugc Cong ty Hung T chap
nhan. COng ty Hung T di tra day du sé tién tam ung, twong duong 80% cua 02 don
hang néu trén véi tong s tién 1a 2.000.000.000 ddng. Vi thé, Cong ty Hung T chi ng
Cong ty Thé Gisi N sd tién 1a 502.500.000 ddng chir khong phai sb tién:
1.510.812.500 dong nhu Coéng ty Thé Gisi N trinh bay. Phia Cong ty Thé Gisi N
khong guri day du ho so thanh toan theo quy dinh tai hop dong. Tong khdi luong bé
tong theo 02 don hang di dwoc xac nhan néu trén chi 1a 1.540m°, trong khi khdi lwong
bé tong Cong ty Thé Gidi N yéu cau Cong ty Hung T thanh toan 1a 2.160,5m?, chénh
1éch toi 620,5m° vdi sb tién chénh 1éch twong tng hang ty dong;

Cong ty Hung T cho rang 04 hoa don gia tri gia ting kém theo (gdm céc sb
0000518; 0008120; 0009259; 0009568) déu khong co chir ky hay xac nhan phia nguoi
mua hang. Cong ty Thé Giéi N khong cung cap duoc da hd so thanh toan theo quy
dinh tai Hop dong nén Cong ty Hung T khong c¢6 co s dé thanh toan cho Cong ty Thé
Gidi N theo quy dinh tai Hop dong;

Cong ty Hung T yéu cau Toa an bac bo toan bd yéu cau tai don khaoi kién cia
Cong ty Thé Gi6i N;

Tai phién toa, nhirng ngudi dai dién theo Gy quyén ciia bi don trinh bay:
Phia Cong ty Thé gi6i N thuc hién giao hang khong dting theo don dit hang, khong co
xéac nhan khdi lugng giao hang. Cac ho so yéu cau thanh toan va nghiém thu khong
day du chir ky cta hai bén tham gia hop dong (bang tong hop ddi chiéu khdi luong
dugc xac nhan hai bén, cic phiéu giao nhan bé tong, két qua nén mau bé tong 28
ngay). Hinh thtc tai liéu yéu cau thanh toan déu 1a bang pho t6. Pdi véi viée xuat 04
hoa don (cac ma 0008120; 0009259; 009568; 0000518), té)ng cong 3.263.443.075
ddng 1a khong cian ctr vao thyc té ho so, chimg tir theo quy dinh tai hop dong. Do do,
Cong ty Thé Giéi N yéu cau Cong ty Hung T thanh toan trén cac hoa don nay la
khong phan anh dang hién trang bén dat hang va thuc té giao hang;



Céc phiéu giao hang do Cong ty Thé Gi6i N cung cap khong thé hién rd ho tén
ngudi nhan hang, trong hop dong ong H, 6ng M 1a nguoi dai dién Cong ty Hung T ky
nhan khéi luong hang héa nhung hd so Cong ty Thé Gidi N cung cip khong thé hién
nhiing nguoi ndy di nhan hang. Do d6, cac hoa don bén Cong ty Thé Gisi N xuét cho
Cong ty Hung T 1a khong co thuc, khong phan anh ding ndi dung cta hop dong hai
bén giao két. Bén Cong ty Hung T khong thira nhan tt ca cac chung tir do bén Cong
ty Thé Giéi N cung cip trong hd so vu an;

Nay Cong ty Hung T chi déng ¥ thanh toan cho hai don dit hang s6 1, sb 2. S6
tién con lai phai thanh toan la 502.500.000 déng (nam tram 1¢ hai tri€u, nam tram
nghin dong). Khong thira nhan va khéng dong v thanh toan theo don khoi kién cua
Cong ty Thé Gidi N va 10i trinh bay, yéu cau ciia nguoi dai dién theo uy quyén cia
nguyén don tra sb tién 3.263.443.075 dong;

Ngoai ra bén bi don khong cung cdp thém tai liéu ching ctr méi. Xac dinh
nhiing bién nhan nguyén don cung cip tai Toa khong phai ban chinh, thé hién giao hd
so cho Cong ty Hung T nhung nhimg hé so héa don thanh toan khong hop 18, Cong ty
Hung T khong chap nhan;

Bdn dn kinh doanh thwong mai so tham sé: 06/2022/KDTM-ST ngay 18 thang
8 nam 2022 ciia Toa dn nhén din thanh phé Pha Q, tinh K da tuyén xir:

Cin clr vao cac Piéu 146, 147, 266, 271, 273 Bo luat t tung dan su; Ap dung
khodn 1, khoan 8, Diéu 3, 4, 24, 42, 50 Luat Thuong mai 2005; Diéu 280 Bo luat dan
su 2015; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thudng
vu Quéc hoi.

Tuyén xir:

1- Chap nhan mét phan yéu cau khéi kién clia Cong ty C6 phan Vat lidu Xay
dung Thé Gié6i N;

2- Budc Cong ty C6 phan Xay dung Hung T, tra cho Cong ty C6 phan Vit licu
Xay dung Thé Gi6i N s tién 1a 502.500.000 déng (ndm tram 1¢ hai triéu, nim tram
nghin dong);

3- Khdng chap nhan mdt phan yéu cau khdi kién cua Cong ty Co phan Vat liéu
Xay dyng Thé Gidi N vé viéc budc Cong ty C6 phan Xay dung Hung T hoan tra so
tién 2.760.943.075 dong (hai ty, bay trim sdu muoi triéu, chin trim bén muoi ba
nghin, khong traim bay muoi 1am dong);

Ngodi ra, bdn én so tham con tuyén vé an phi, ldi sudt chdm tra va quyén khing
cdo theo quy dinh cua phap ludt,

Ngay 31/8/2022 nguoi dai dién oy quyén ctia Cong ty thé Gisi N c6 don khang
C40 yéu cau cap phuc tham xét xir lai vu an theo quy dinh phap luat, trong d6 co dé
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nghi xac minh 1am r tai co quan Thué vé 04 héa don Cong ty thé Gidi N da xuat
khong dugc Cong ty Hung T thira nhén;

Ngay 29/8/2022 nguoi dai dién theo phap luat cia Cong ty Hung T khang céo
yéu cau cdp phuc thim bac toan bd ndi dung ban an so tham, khéng chap nhan thanh
toan cho nguyén don sé tién 502.500.000 dong theo ban an so tham da tuyén;

Tai phién toa phiic tham:

Nguoi dai dién Gy quyén ctia Cong ty thé Gidi N co thay doi yéu cau tinh 1ai
thap hon murc 14i sudt cham tra theo quy dinh tai Hop ddng, chi yéu cau tinh 1ai véi
murc 131 sudt 1,13%/thang, twong tng véi 13,5%/nam véi s tién 14i 14 1.647.607.353
ddng. Tong s tién gdc va 13i cham tra tinh dén ngay 27/3/2024 1a: 3.158.419.853
dong;

Nguoi dai dién theo Gy quyén cua Cong ty Hung T gitr nguyén yéu cau khang
cao;

Pai dién Vién kiém sat nhan dan tinh K phat biéu quan diém tai phién toa nhu
sau: Vé viéc chap hanh phap luat: Tur khi thu 1y vu an cho dén trude khi tuyén én,
Tham phan, Hoi dong xét xtr, Thu ky va nhimg nguoi tham gia t6 tung da chap hanh
dung quy dinh cta phép luat t tung dan su;

Vé néi dung: DBé nghi HDXX chip nhan mot phan khang cdo cta nguyén don,
khong chap nhan khang cio ctia bi don, stra ban an so thAm theo hudng budc Cong ty
Hung T tra so tién gdc 502.500.000 dong va 1ai suat cham tra cho Cong ty Thé Gigi N
theo mirc 13i suat ma Cong ty Thé Giéi N yéu cau.

NHAN PINH CUA TOA AN:

Can cir vao cdc tai liéu, chung cw da dwoc xem xet, tham tra tai phién toa, can
cir két qua tranh ludn tai phién toa, trén co so xem xét dcfy du, toan dién cdc chung
cir, ¥ kién cua dai dién Vién kiém sat tinh K; nguwoi dai dién iy quyén ciia nguyén
don, bi don; Hoi dong xét xir nhdn dinh:

[1] V& thi tuc t6 tung: V& tham quyén theo vu viéc, tham quyén theo cap va
theo 1anh thd, Toa &n cap so tham thyc hién dung quy dinh tai khoan 1, Piéu 30; diém
b, khoan 1, Piéu 35; diém a, khoan 1, Piéu 39 B¢ luat T tung dan sy. Vé quyén
khang céo, don khang céo va thoi han khang céo, cac duong su thuc hién diang quy
dinh tai cac Diéu 271, 272, 273 B luat T tung dan sy, do do cép phtc tham chép
nhan xem xét khang cao cua duong su theo quy dinh tai Piéu 293, Piéu 308 Bo luat
Té tung dan su.

[2] Vé ndi dung:
[2.1]. Vé quan hé phdp ludt tranh chdp:
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Theo yéu cau khdi kién ctia Cong ty Thé Gidi N dugc Cong ty Hung T thira
nhan, vao ngay 10 thang 11 ndm 2015 hai bén c6 xac lap, thuc hién hop dong sd:
667/2015/HPKT/TGN, véi ndi dung: Cong ty Thé Gidi N cung cp bé tong tron sin
cho Céng ty Hung T tai cong trinh Trung tdm du lich Bii T thudc T6 6, 4p Pudng B,
xa Duong T. Hop dong cac bén giao két, thuc hién 1 tw nguyén, phi hop vdi ¥ chi,
nguyén vong giita cic bén tai thoi diém xac lap, dung quy dinh phap luat; cap so thim
xac dinh va giai quyét quan hé phap ludt tranh chap “Hop dong mua bdn tii san” 1a
dung quy dinh tai Diéu 430 Bo luat dan sy 2015.

[2.2]. Vé néi dung khdng cdo:

[2.2.1]. Xét khdng cdo ciia nguyén don (Cong ty Thé gidi N) yéu cau cip phic
tham xem xét lai toan bd vu an theo ndi dung khoi kién la: Buoc Cong ty Hung T cé
trach nhiém thanh toan mot lan cho Coéng ty Thé Gidi N so tién no goc la:
1.510.812.500 dong (mdt ty ndm trdm muwoi triéu, tam tram muweoi hai nghin, ndm trdam
dong) va tién 13i cham tra tinh theo 13i sudt 1,13%f/thang tinh dén ngay 27/3/2024 1a:
1.647.607.353 dong. Tong sb tién gdc va 14i cham tra tam tinh dén ngay 27/3/2024 1a:
3.158.419.853 dong, Hoi dong xét xur thay rang:

Theo Hop dong s6 667/2015/HPKT/TGN ngay 10 thang 11 nim 2015 duoc ky
két gilra cac bén thé hién bén A (Cong ty Thé gidi N) cung cdp bé tong tron sin cho
bén B (Cong ty Hung T) theo timg dot giao hang theo yéu cau cta bén B, trudc mdi
dot giao hang bén B phai tam ung trudc cho bén A 80% gia tri don dat hang. Hop
ddng c6 quy dinh cy thé ngudi co trach nhiém dit hang, xac nhan khoi luong ctia bén
B, néu bén B c6 thay doi nguoi dat hang, xac nhan khoi lugng thi thong bao cho bén A
bang vin ban trudc 24 gid, néu bén B khong thong bao thi khdi lugng dugc thanh toan
khi c¢6 du chit ky cia cac bén. V& ho so thanh toan gdm: Bang téng hop d6i chiéu khoi
lugng duoc hai bén xac nhén, cac phiéu giao hang, két qua nén mau bé tong 28 ngay,
hoa don tai chinh;

Theo hd so vu 4n va chimg ct do hai bén cung cap thé hién qua trinh thyc hién
bén A di nhan tam ung ctia bén B 80% hai don hang theo khdi lugng dat hang 1a
1.540m°, s6 tién tam tng mdi don hang la 1.000.000.000 dong, téng cong
2.000.000.000 dong. Cac dot giao hang tiép theo bén A cho rang dé dam bao tién do
nén mic du khong dam bao cac diéu kién giao két bén A van tiép tuc cung cap bé tong
cho bén B véi khdi luong co tam tmg va khong tam tmg 1a 2.160,5m°, chénh léch
620,5m>. Tuy nhién khdi lwong chénh 1éch khong dwoc bén B thira nhan. Xét vé cac
giao két bén A da vi pham trong qua trinh thuc hién hop dong nhu: Viéc dat hang, tam
g trudc theo gia tri timg don hang, viéc Ky nhan hang va xac nhan khéi lugng cua
ngudi duoc chi dinh trong hop ddng, tir d6 khéng cung cdp du ho so thanh toan. L& ra
bén A c6 quyén tam ngung thuc hién hop dong khi bén B khong dap umg du cac diéu
kién giao két nhung bén A van thuc hién do d6 18i thudc vé bén A. Tai cép so thAm va
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trong don khang cdo phuc thim bén A c6 yéu cau Toa an thu thap chimg ctr xac minh
viéc bén B ké khai khiu trir thué dau vao d6i voi 04 hoa don gia tri gia ting ma bén A
d3a xuét cho bén B (s6 0000518, ky hiéu GN/16P, ngay 02/4/2016; sb 0009568, ky
hiéu GN/14P ngay 29/02/2016; s 0009259, ky hiéu GN/14P, ngay 21/02/2016; sb
0008120, ky hiéu GN/14P, ngay 31/12/2015) voi khéi luong 1a 2.160,5m®, qua két qua
tra 101 tai Cong vin s6 1529/CTKGI-TTKTI cta Cuc thué tinh K xac dinh “Céng ty
Hung T khéng c6 ghi nhdn chitng tir ddu vao trén hé thong sé sach ké todn va khéng
ké khai khdu trir doi véi 04 héa don néu trén”. Mat khac chimg ct trong hd so vu an
thé hién vao nam 2020 bén A co6 Bién ban thanh 1y hop dong sb
667/2015/HDKT/TGN ngay 10 thang 11 nam 2015 va c6 Cong van sb
80/2020/CV/TGN dé nghi bén B tra sb tién bén B con no lai bén A theo hop dong sd
667/2015/HPKT/TGN ngay 10 thang 11 nim 2015 1a 502.500.000 dong (BL 25,
111,112), nhu vay bén A da thira nhan bén B con no sd tién 502.500.000 dong, do do
khang cdo ctia Bén A yéu cau bén B phai tra sd tién 3.158.419.853 dong gdm ng gbc
va lai tam tinh dén ngay 27/3/2024 1a khéng c6 co s& chap nhan.

[2.2.2]. Xét khdng cdo ciia bi don (CONng ty Hung T), Hi dong xét xiv thiy
rang:

Theo hd so vu an va 10i trinh bay tai phién toa phtc thim, bi don (bén B) thira
nhan c6 dit 02 don hang, cho bén A tam tmg 02 don hang 1a 2.000.000.000 dong va
d3 nhan hang ctia bén A 1.540m> bé tong; véi khdi luong da nhan bén B con thiéu bén
A 502.500.000 ddng, tuy nhién bén B cho rang do bén A khong cung cip du ching tir
nén khong ddng ¥ thanh toan cho bén A. Xét khang cio ctia bén B thiy rang qua trinh
thie hién hop dong hai bén déu c6 quyén va nghia vu thuc hién cac giao két theo thoa
thuan. Tai phién toa va hod so vu an, bén B thira nhan tam ung don hang thir nhat ngay
23/12/2015, don hang tha hai ngay 04/01/2016 (chimg ctr trong ho so thé hién tam
Umg 1an 1 ngay 24/12/2015, 1an 2 ngay 22/01/2016 - BL 141,142). Theo thoéa thuin
ctia hop ddng bén B ¢ nghia vu thanh toan cho bén A sau khi nhan dugc phiéu giao
hang, xac nhan khéi luong, két qua nén mau bé tong va hoa don tai chinh sau 10 ngay;
qua trinh thyc hién hop dong, giao va nhan hang, tir thang 01/2016 dén ngay
19/5/2016 bén A da xuat va giri cic héa don (so 0000518, 0009568, 0009259,
0008120) kém bang dbi chiéu cong no va bén B 6ng Duong T6 M, ba Nguyén Thi H
da nhan (BL 307,308) nhung khong c6 ¥ kién phan hdi, d6i chiéu dé hoan tat thu tuc
thanh toan cho bén A (BL 25, 111,112), bén A d3 c6 nhiéu email guri cho bén B dé
nghi d6i chiéu, xac nhan khéi luong, cong no nhung hé so khong cé chimg cir thé hién
bén B c6 phan hoi, tai phién toa phuc thim ngudi dai dién iy quyén cia bén B cho
rang do khéi lugng bén A dé nghi xac nhan nhiéu hon khdi luong bén B dat hang nén
bén B khéng giri email, vin ban phan hdi ma chi phan hdi qua dién thoai. Mit khac
néu bén B cho ring khdi luong bén A dé nghi thanh toan nhiéu hon khéi luong bén B
da nhan thi 18 ra khi nhan dugc bién ban thanh 1y hop dong va Cong vin cua bén A
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yéu cdu bén B tra sb tién no gde con thiéu 1a 502.500.000 dong (BL 25, 111,112) thi
Bén B phai c6 nghia vu thanh toan cho bén A nhung bén B khong thuc hién, do d6 c6
thé xac dinh 15i thudc vé& bén B; tir phén tich trén xét thiy co thé budc bén B ngoai
viéc phai trd ng gdc con phai tra I3i theo I3i suat cham tra trén s tién bén B con thiéu
la 502.500.000 dong. Tai phién toa Bén A xac dinh khéi lwong hai don hang bén B da
dit, bén A d3 xuét hoa don s6 0008120 ngay 31/12/2015 va héa don s6 0009259 ngay
21/02/2016, bén A khéng yéu cau tinh 14 ddi véi héa don sé 0008120 ngay
31/12/2015 vi gia tri don hang nay thap hon sd tién bén B tam tGng cho bén A. Nhu
vay khoi luong bé tong con lai c6 gia tri 502.500.000 dong theo héa don 0009259
ngay 21/02/2016, bén B da nhan dugc héa don vao ngay 31/3/2016 (BL308) do d6
bén B c6 nghia vu thanh toan cho bén A han choét 1a ngay 10/4/2016 theo nhu thoa
thuan (10 ngay ké tir ngdy nhan dugc héa don); bén B khdng thanh toan nén cé thé xac
dinh ngay cham thanh toan 1a ngay 11/4/2016, tinh dén thoi diém xét xir phiic tham
(theo bén A yéu cau) 1a 07 nam, 11 thang 16 ngay (tir 11/4/2016 dén 27/03/2024). Véi
mirc 13i suat cham trda dwoc hai bén chip nhan 1a 1,13%f/thang, tuong tng voi
13,5%/nam, Hoi dong xét xir xét thay phu hop quy dinh tai Diéu 306 Luat thuong mai
2005, Piéu 357, Diéu 468 Bo luat dan sy 2015 nén ghi nhan. LAi suat cham tra Ia:

- 502.500.000 dong x 07 nam X 13,5% = 474.862.500 dong (1)
- 502.500.000 dong x 11 thang x 1,13% = 62.460.750 dong (2)
- 502.500.000 dong x 16 ngay x 0,0377% =  3.031.080 dong (3)
Cong (1) + (2) + (3) = 540.354.330 dong.

Nhu vy tong cong tién gdc va 1di bén B c6 nghia vu thanh toan cho bén A 4
1.042.854.330 dong;

[2.3]. Vé quyét dinh ciia bin dn so tham:

Tai cap so tham, theo Bién ban phién toa (BL 322) bi don dong ¥ ngoai viéc tra
s6 tién gdc 502.500.000 dong con tra thém cho nguyén don 100.000.000 dong nhung
khong dugc cdp so thdm ghi nhan 1a anh huéng dén quyén, loi ich hop phap cua
nguyén don. Mit khic quyét dinh ciia Ban 4n so tham ghi nhan viéc bi don dong y tra
sO tién goc cham thanh toan cho nguyén don nhung chwa xem xét dén yéu t6 16i dé
xéac dinh 13i suat cham thanh toan 1a c6 thiéu sot. Cép so tham can rut kinh nghiém;

Tu nhiing nhan dinh, phan tich néu trén, sau khi thao luan nghi an, HBbXX
thdng nhét chap nhan dé nghi cua Kiém sat vién. chip nhan mot phan khang céo cua
nguyén don, khong chap nhan khang céo cua bi don, sira ban an so thim.

[3] Vé 4n phi kinh doanh thwong mai so' tham:
[3.1]. An phi gid ngach.



- Cong ty Thé Gidi N khang cao dugc chap nhan mot phan nén phai chiu 4n phi
nhu sau:

3.158.419.853 - 1.042.854.330 dong = 2.115.565.523 dong;

2.115.565.523 d = 72.000.000 d + (115.565.523 x 2%) = 74.311.310 dong.
Khau trir s6 tién tam ¢mg an phi 39.758.407 ddng COng ty Thé Gidi N da ndp theo
bién lai thu s6 0006656 ngay 23 thang 8 nim 2019 tai Chi cuc thi hanh an dan sy
thanh phd P, Cong ty Thé Giéi N con phai nop thém sb tién 34.552.903 dong (ba muoi
bbn tridu, nim trim nam muoi hai nghin, chin tram 1¢ ba dong);

- Cong ty Hung T phai chiu 4n phi trén sb tién gbc va 1di cham thanh toan
1.042.854.330 dong = 36.000.000d + (242.854.330 x 3%) = 43.285.630 dong (bén
muoi ba triéu, hai trim tdm muoi 1am nghin, sau trim ba muoi dong).

[3.2]. An phi phiic thim.

- Cong ty Thé Gidi N khang céo dugc chap nhan mot phan nén khong phai chiu
an phi phtic tham, hoan tra cho Cong ty Thé Gigi N 2.000.000 dong tién tam (mg an
phi theo bién lai thu sé6 0000467 ngay 19 thang 9 nam 2022 cta Chi cuc thi hanh an
dan sy thanh phé) P;

- Cong ty Hung T khang cdo nhung khong duoc chap nhan nén phai chiu an phi
2.000.000 ddng, khau trir 2.000.000 déng Cong ty Hung T di ndp theo bién lai thu sb
0000479 ngay 29 thang 9 nam 2022 ctia Chi cuc thi hanh an dan sy thanh phé P.

Vi cac lé trén;

QUYET PINH:

Cian clr vao cac Diéu 148, 273, 308, 309 Bo luit to tung dan su;

Ap dung khoan 1, khoan 8, Piéu 3 va cac Diéu 4, 24, 42, 50, 360 Luét Thuong
mai 2005;

Ap dung cac Piéu 280, 357, 468 Bo luat dan su 2015;

Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 ctua Uy ban
Thuong vu Qudce hdi vé an phi, 16 phi Toa an.

Tuyén xir:

[1]. Chap nhan mot phan yéu cau khang céo ciia Cong ty Co phan Vat liéu Xay
dung Thé Gi6i N;

Stra ban 4an so tham s6 06/2022/KDTM-ST ngay 18 thang 8 nam 2022 cia Toa
&4n nhan dan thanh phé P, tinh K;

Budc Cong ty C6 phan Xay dung Hung T tra cho Cong ty C6 phan Vit liéu Xay
dung Thé Gidi N sé tién gdc 502.500.000 dong va tién 14i cham tra 540.354.330 dong.
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Tong cong tién gdc va 1ai Cong ty C6 phan Xay dung Hung T c6 nghia vu thanh toan
cho Céng ty C6 phan Vat liéu Xay dung Thé Gidi N 1a 1.042.854.330 dong (mdt ty,
khong trim bén muoi hai triéu, tdm trim nim muoi bdn nghin, ba trim ba muoi
dong);

Ké tir ngay cé don yéu cau thi hanh an cia ngwoi dwoc thi hanh an cho dén khi
thi hanh dn xong tat ca cdc khodn tién, bén phdi thi hanh én con phdi chiu khoadn tién
1di ciia s6 tién con phdi thi hanh én theo mirc ldi sudt quy dinh tai khoan 2 Diéu 468
cua Bo luat Dan sw nam 2015.

[2]. Khong chap nhan yéu cau khang cdo cia Cong ty Co phan Vat licu Xay
dung Thé Gidi N vé viéc budc Cong ty CO phan Xay dung Hung T hoan tra sd tién
2.115.565.523 dong (hai ty, mot trim mudi ldm tridu, nim tram sau muoi 1am nghin,
nam tram hai muoi ba dong).

Khéng chap nhan yéu cau khang céo ctia Cong ty C6 phan Xay dung Hung T.
[3] V& an phi kinh doanh thwong mai:
[3.1]. An phi gid ngach.

- COng ty CO phan Vat liéu Xay dung Thé Gidi N khang cédo duoc chap nhan
mot phan nén phai chiu an phi: 2.115.565.523 dong = 72.000.000d + (115.565.523 x
2%) = 74.311.310 d6ng. Khau trir s6 tién tam tmg an phi 39.758.407 dong Cong ty C6
phan Vit liéu Xay dung Thé Gidi N d nop theo bién lai thu s6 0006656 ngay 23
thang 8 nam 2019 tai Chi cuc thi hanh an dan sy thanh phd P, Cong ty C6 phan Vat
liéu Xay dung Thé Gidi N con phai ndp thém sb tién 34.552.903 ddéng (ba muoi bon
triéu, ndm trim ndm muoi hai nghin, chin trim 1¢ ba dong);

- Cong ty C6 phan Xay dung Hung T phai chiu an phi trén sb tién gdc va lai
cham thanh toan 1.042.854.330 dong = 36.000.000d¢ + (242.854.330 x 3%) =
43.285.630 dong (bdn muoi ba triéu, hai trim tim muoi 1am nghin, sau trim ba muoi
dong).

[3.2]. An phi phiic tham.

- COng ty Co6 phan Vat liéu Xay dung Thé Gi6i N khang céo duoc chap nhan
mot phan nén khong phai chiu 4n phi phtic tham, hoan tra cho Céng ty C6 phan Vat
liéu Xay dyng Thé Giéi N 2.000.000 dong tién tam ung an phi theo bién lai thu s6
0000467 ngay 19 thang 9 nim 2022 ctia Chi cuc thi hanh an dan sy thanh phd P;

- Cong ty C6 phan Xay dung Hung T khang cdo nhung khong dugc chip nhan
nén phai chiu an phi 2.000.000 ddng, khiu trir 2.000.000 dong Coéng ty C6 phan Xay
dung Hung T d3 nodp theo bién lai thu s6 0000479 ngay 29 thang 9 nim 2022 cua Chi
cuc thi hanh an dan su thanh phé P;
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Truong hop ban dan dwoc thi hanh theo quy dinh tai Piéu 2 Ludt thi hanh dn ddn
sw thi nguwoi dwoc thi hanh dn dan s, nguoi phdi thi hanh dn ddn sw cé quyén théa
thudn, quyén yéu cau, tw nguyén hodc bi cuéng ché thi hanh dn theo quy dinh tai cdc
Piéu 6, 7 va 9 Ludt thi hanh én déan sw; thoi hiéu thi hanh an dwoc thuce hién theo quy
dinh tai Diéu 30 Ludt thi hanh an dan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

TM. HQI PONG XET XU PHUC THAM
Noi nhin: THAM PHAN-CHU TQA PHIEN TOA
- VKSND tinh KG.
- TAND thanh phé Phii Quéc;
- THADS thanh phé Pha Quéc;
- Cac duong sy;
- Luu hd so VA.

V6 Ké Nghiép
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