TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN NAM CAN Poc lap - Tw do - Hanh phuc
TINH CA MAU

Ban an so: 29/2022/DS-ST

Ngay: 05-4-2022

V/Iv: “Tranh chip boi thuong thiét hai
do danh duy, nhan pham, uy tin bj xam
pham”

NHAN DANH
NUGC CONG HOA XA HQOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN NAM CAN, TiINH CA MAU
- Thanh phan Hgi déng xét xi se tham gém co:
Thédm phén - Chui tog phién toa: Ba Binh Thi Thuy Linh
CAc Hgi tham nhan dan:
Ong Vii Xuan Chinh
Ba Ta Huyén Thanh
- Thar ky phién toa: Ba Nguyén Ngoc TG Huong la Thu ky Toa an nhan
dan huyén Nam Can, tinh Ca Mau.
- Dgi dién Vien kiém sat nhan dan huyén Nam Can tham gia phién toa:
Ong Nguyén Ngoc An — Kiém sat vién.
Trong ngay 16 thang 12 nam 2021 va ngay 05 thang 4 nam 2022 tai tru so
Toa an nhan dan huyén Nam Can, tinh Ca Mau xét xt so tham cong khai vu &n
thu ly s6: 11/2021/TLST-DS ngay 15 thang 01 niam 2021 vé “Tranh chap boi
thuong thiét hai ngoai hop dong vé danh dy, nhan pham, uy tin” theo Quyét dinh
dua vu an ra xét xir s6: 50/2021/QDXXST-DS ngay 19 thang 10 nam 2021, giira
cac duong su:
1. Nguyén don: Ba H6 Thi Ngoc C312, sinh nim 1980; Pia chi: Khém 8,
thi t, huyén N, tinh C . (c6 mat).
- Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Ong T6 Vin
C1, 1a Luat su cua Cong ty Luat TNHH MTV Té Van C1; dia chi: S6 3B, duong
1/5, phudng 5, thanh phé C . (c6 mat).
2. Bi don: Ba Lé My H, sinh nam 1982 (c6 yéu cau phan td); Dia chi: Ap
K, xa T, huyén N, tinh C . (cO mat).
3. Nguoi lién quan: C)ng D6 Tam K, sinh nam 1984; Pia chi: Ap K, xaT,
huyén N, tinh C . (xin ving).
Nhzzng nguoi lam chung:
- Ba Quang Thi C2, sinh nam 1981; Pia chi: Khom 4, thi t, huyén N, tinh C
. (vang mat).
- Ba Huynh Kim E; dia chi: Khém 4, thi t, huyén N, tinh C . (ving mat).
- Ba H6 Thi Ngoc C312, sinh nam 1982; dia chi: Khom 8, thi t, huyén N,
tinh C . (xin vang).
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NOQI DUNG VU AN:

- Theo don khai kién ngay 08 thang 01 nam 2021 va trong qué trinh gidi
quyét v an, nguyén don trinh bay:

Ngay 11/11/2020, ba C312 phét hién ba Lé My H ngang nhién dang hinh
anh cua ba C312 trén tai khoan facebook cua ba H, dung nhang loi 1€ xic
pham dén danh du, nhan pham cua ba C312 va con kéu goi ngudi quen trén
facebook thay hinh ba C312 thi tranh xa ra dirng mua bao hiém.

Ba H bi Céng an huyén Niam Cin ra quyét dinh xa phat vi pham hanh
chinh @i v&i hanh vi lay hinh anh caa ba C312 va dang tai trén trang facebook
ca nhan tén Lé My H, kém theo noi dung ding tai, muc dich 1a ¢d y mudn xuc
pham danh dy, nhan pham, uy tin cua ba C312. Hanh vi cua ba H Ia trai phap
luat. B& C312 khéng vi pham Luat hén nhan va gia dinh vé ché d¢6 mot vo mot
chdng.

Nay ba C312 yéu cau Toa an giai quyét budc ba H phai céng khai xin 15i
ba C312 trén mang x4 hoi facebook dong thoi boi thuong ton that tinh than sé
tién 1a 14.900.000 ddng va tién giam st thu nhap do uy tin bi anh huong 1a
10.000.000 dong.

- Theo loi khai c6 trong hé so vu &n va tai phién tda bi don ba Lé My H
trinh bay:

Ba H thtra nhan cé vao trang facebook cua ba C312 copy hinh anh caa ba
C312 va dang trén tai khoan facebook tén Lé My H cua ba H vao ngay
11/11/2020 véi noi dung “Pé can ba chuyén gia di lay chong nguoi khac co tu
cach gi ma lam t vdn vién bdo hiém chi mdt uy tin cong ty ma Thdi xin moi
nguwoi chia sé...”. Sau su viéc xay ra thi Cong an huyén Nam Cin da ra Quyét
dinh xir phat hanh chinh ba H s6 tién 7.500.000 dong, ba H chua nop phat.

Ba H thwra nhan hanh vi caa Ba la vi pham phép luat nhung do tac gian vi
nghi ngd ba C312 ¢6 quan hé bat chinh véi 6ng B6 Tam K 1a chong cii cia ba
H. Ba H cho ring do 1a néi sy that chie khdng nham xtc pham uy tin, danh du ba
C312. Ba H khdng dong y vai toan bo khoi kién caa ba C312.

Ngay 19/02/2021, ba H c6 yéu cau phan té budc ba C312 cong khai xin 15i
ba H trén mang x4 hoi do ba C312 c6 quan hé bat chinh véi chong cii ba 1a dng
K ddng thoi yéu cau ba C312 boi thuong thiét hai do mat danh dy, uy tin, nhan
pham va doanh thu cua ba H véi sé tién 10 thang lwong co ban theo quy dinh
phap luat 1a 14.900.000 dong, boi thuong tién mat thu nhap sb tien 9.000.000
dong.

- Ong P46 Tam K trinh bay tai : Ong trinh bay 6ng yéu cau ly hon véi ba H
va d& co ban an co hiéu luc phap luat caa Toa an tuyén khong céng nhan quan
hé vo chong do khdng dang ky két hon véi nhau. Ong ¢6 vin ban dé nghi xét xir
vang mat, yéu cau Toa an xét xt theo quy dinh phap luat.

- Ba Quang Thi C2 trinh bay: Theo ba C2 thi gitta ba C312 véi 6ng K ¢6
mbi quan hé trén mac ban bé vi ¢ nhiéu hanh vi than thiét nhung ba C2 khong
cung cap duogc chiing cir chitng minh ma chi theo nhan dinh cam tinh.
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- Ba H6 Thi Ngoc C312 trinh bay: Qua loi ké cua ba H thi ba C312 cho
rang giira ba C312 véi dng K ¢6 quan hé tinh cam véi nhau. Ba C312 cd dién
thoai cho dng K va ghi &m lai nhung ba C312 khéng bit duoc qua tang, khong
cung cap duoc tai liéu chiing ci chirng minh cho su viéc ma ba trinh bay.

- Ba Huynh Kim E d3 duoc Toa an triéu tap hop 1é theo dé nghi ctaa bi don
nhung vang mat va tir chdi 1am viéc vi cho rang khong lién quan ciing khong
biét su viéc.

- Nguoi bao vé quyen va loi ich hop phap cia nguyén don trinh bay:

Tha nhat: Ba H khdng ching minh duoc hanh vi vi pham ché do mot vo
mét chong gitta ba C312 véi dng K.

Tha hai: Viéc ba H dang hinh anh ca nhan va dung 10i 18 khéng ding vé
ba C312 trén mang xa hoi la co that, su viéc ciing da bi Cong an huyén Nam Can
xt phat vi pham hanh chinh déi véi ba H va ciing chinh viéc nay da tao du luan
khong tét ddi véi ba C312, 1am cho tinh than ba C312 suy sup, lam giam thu
nhap ca nhan.

Nén dé nghi Hoi dong xét xir chap nhan toan bo yéu cau cia ba C312. Bac
yéu cau phan tb caa bi don vi khéng cé ching ci chitng minh.

- Pai dién Vién kiém séat nhan dan huyén Nam Can phat biéu y kién: Vé
tha tuc t6 tung: Viéc tuan theo phap luat t tung cia Tham phéan va Hoi dong xét
Xt dung theo quy dinh phap luat t6 tung dan su; doi voi duong su da thuc hién
day du quyén va nghia vu té tung cia Bo luat t tung dan sy. Vé noi dung vu an:
Can cr vao su thira nhan caa ba H va hd so xa phat vi pham hanh chinh déi véi
ba H thi vao ngay 11/11/2020, ba H d& lay hinh anh ctia ba C312 va dang tai
trén trang facebook c& nhan tén Lé My H, kem theo noi dung dang tai, muc dich
la ¢6 ¥ muén xtc pham danh du, nhan pham, uy tin caa ba C312. Hanh vi caa ba
H 1a trai phap luat. Can ca khoan 1 Biéu 584 va Diéu 592 B luat dan su budc
ba H phai cong khai xin 16i, boi thudng ton that tinh than cho ba C312 mat phan
theo quy dinh do anh huong khong nghiém trong; khong chap nhan yéu cau boi
thuong tién giam sat thu nhap do khéng chang minh duoc giam sut. Bac toan bo
yéu cau phan t caa bi don vi khdng c6 chiing ctr chitng minh ba C312 ¢é hanh
vi xtic pham ba H. Ba H d& nghi trung cau giam dinh giong noi, xét thay khéng
anh huong dén phan quyét cua Hoi dong xét xir nén khéng chap nhan. Vé an phi
ba H phai chiu theo quy dinh phap luat.

NHAN PINH CUA TOA AN:

[1] Vé tham quyén va thu tyc t6 tung: Ba C312 khai kién yéu cau ba H
dang cong khai xin 18i trén mang x& hoi facebook, yéu cau bdi thuong thiét hai
do danh dy, nhan pham, uy tin bi xam pham, ba H dang cu trd ap Kinh 17, xa
Tam Giang, huyén Nam Cin, tinh Ca Mau nén can ci khoan 6 Diéu 26, diém a
khoan 1 Piéu 35; diém a khoan 1 Biéu 39 cua Bo luat t6 tung dan su thudc tham
quyén caa Toa 4n nhan dan huyén Nam Can, tinh Ca Mau.

[2] VVé su vang mat cua duong su:
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Ong P& Tam K, ba H6 Thi Ngoc C312 ¢6 don xin vang mat xét Xt nén
can ct diém a khoan 2 Biéu 227 va khoan 1 Diéu 228 Bo luat t tung dan sy xét
Xt Vang mat 12 phu hop.

Ba Huynh Kim E, ba Quang Thi C2 da dugc Toa an triéu tap hop 1€
nhung van vang mat khdng vi su kién bat kha khang hoic tré ngai khach quan.
Theo quy dinh tai diém b khoan 2 Diéu 227, khoan 3 Biéu 228 cua Bo luat t6
tung dan su xét xtr vang mat la c6 can cu.

[3] Xét yéu cau khai kién caa nguyén don:

[3.1] Ngay 11/11/2020, bi don da dung tai khoan facebook ciia minh tén Lé
My H ding tai hinh anh ca nhan caa ba C312 va dung 1oi 1§ vai noi dung “Dé
cdn bd chuyén gia di lay chong nguoi khéc c6 tu cach gi ma 1am tu van vién bdo
hiém chi mdt uy tin céng ty ma Théi xin moi nguoi chia sé...” lan truyén thong
tin trén facebook truyén dén nguoi than, ban bé cua nguyén don biét; su viéc da
dugc Cong an huyén Nam Can tién hanh diéu tra, 1y 1oi khai, cac dwong su
ciing thira nhan sy viéc néu trén. Tur d6, nguyén don yéu cau bi don phai céng
khai xin 18i bi don trén mang xa hoi facebook dong thoi boi thuong ton that
tinh than sé tién 1a 14.900.000 dong va tién giam sat thu nhap do uy tin bi anh
hudng 1a 10.000.000 dong.

[3.2] Xét ndi dung tranh chap thay rang viéc bi don dang hinh anh ca nhan
kém 10i 18 khong dlng vé nguyén don va lan truyén, phét tan théng tin trén
mang x& hoi facebook 1a bdi nho danh dy, nhan pham cua nguyén don da bi
Cong an huyén Nam Can ra quyét dinh xir ly vi pham hanh chinh vao ngay
26/11/2020 vai s6 tien phat 7.500.000 dong; ba H ciing thira nhan hanh vi nén
day 1a su kién c6 that khong phai chang minh theo quy dinh tai Biéu 92 Bé luat
t6 tung dan su.

Theo khoan 5 Diéu 34 B6 luat dan sy nam 2015 quy dinh: “C& nhan bj
thong tin 1am anh huong xdu @én danh di, nhan pham, uy tin thi ngoai quyén
yéu cau bac bé théng tin @6 con c6 quyén yéu cau nguoi dwa ra théng tin xin 14i,
cdi chinh céng khai va bai thuong thiét hai”.

Hién nay tinh trang mét s6 c& nhan loi dung mang xa hoi dé dang tai
nhirng thdng tin khéng cé hoac thdng tin khéng dung su that va dung hinh anh
ca nhan cua nguoi khac khi chua duoc phép cua nguoi do, tao hiéu tng s6 dong
nham xuc pham, boi nho danh du, nhan pham, uy tin caa ngudi khéac gay ra tam
ly hoang mang, btc xuc cho chinh ca nhan bi xam pham dan dén nguoi than,
ban bé hiéu nham, xa lanh nén yéu cau caa nguyén don la ¢ can cir duoc chap
nhan.

Ba H cho rang khiéu nai dén Cong an huyén Nam Can ddi véi quyét dinh
hanh chinh néu trén; Toa &n d4 thu thap hd so xt phat vi pham hanh chinh cua
Cong an huyén, trong do tra 1o khiéu nai khdng chap nhan khiéu nai caa ba H.

Qua trinh xét xur, ba H c6 don dé nghi Hoi dong xét xir triéu tap thém nguoi
tham t6 tung 1a ba H6 Thi Ngoc C312 (em rudt ba C312) va ba Huynh Kim E
(cha nha tro Nhat Phuong) vi theo ba H nhitng nguoi nay biét dugc sy viéc. Toa
an da tam ngung phién toda dé lam viéc voi ba C312 trinh bay qua loi ké cua ba
H nén ba C312 suy doan giita ba C312 véi 6ng K ¢ quan hé tinh cam bat chinh



5

nhung khong cé ching ct gi. Pi vai cha nha tro 12 ba Kim Em tir chéi lam viéc
véi Toa an vi cho rang khong lién quan gi.

Ngoai ra, ba H cung cip 04 doan ghi &m va dé nghi trung cau giam dinh,
Hoi dong xét xir xét thdy can thiét nén cong khai mo céc doan ghi &m tai phién
tda va nhan thay noi dung cac doan ghi &m khdng chira dung noi dung chiing
minh viéc gitra ba C312 vai 6ng K ¢6 quan hé tinh cam bat chinh, cho nén Hoi
ddng xét xir xét thiy khéng can trung cau giam dinh theo yéu cau bi don vi
khong anh huong dén viéc danh gia noi dung vu an.

[3.3] Xét yéu cau bdi thuong ton that tinh than: Theo khoan 1 Diéu 584
cua Bo luat dan sy nam 2015 quy dinh: “Nguwoi nao c¢6 hanh vi xam phgm tinh
mang, sizc khée, danh di, nhan phdm, uy tin, tai san, quyén, loi ich hop phap
khac cia nguoi nguoi khdc ma gay thiét hai thi phdi béi thuong” va theo khoan
2 Diéu 592 cua Bo luat dan sy nam 2015 quy dinh: “Nguoi chiu trach nhiém boi
thirong trong truong hop danh dw, nhan pham, uy tin cia nguoi khac bi xam
pham phdi boi thuwong thiét hai theo quy dinh tai khodn 1 Piéu nay va meét
khodn tién khac dé bl ddip tén thdt vé tinh than ma nguoi @6 ganh chiu. Mic boi
thurong bu ddap ton that vé tinh than do cac bén théa thudn; néu khong théa
thugn dwoc thi mizc toi da cho mét nguoi c6 danh du, nhan pham, uy tin bi xam
pham khéng qua muoi lan mire lwong co sé do Nha nudc quy dinh”, hanh vi cua
ba H dang tai thong tin gay anh huong xau, xic pham dén danh dy, nhan pham,
uy tin caa ba C312, it nhiéu ciing anh huong dén doi sdng ca nhan ba C312, 1am
cho ngudi than cua ba C312 phai budn phién, ban than ba C312 uy tin bi giam
sut, c6 thé bi xa lanh; do d6 ba C312 yéu cau ba H boi thuong ton thét tinh than
la c6 co s&. Tuy nhién, can ci vao hinh thic xam pham, mic d6 tén that vé tinh
than, nghi can buoc ba H bdi thuong bang 05 thang luong téi thiéu véi s tién
7.450.000 ddng 1a phu hop.

Ké tir ngay co don yéu cau thi hanh an cua nguoi dwoc thi hanh an cho
deén khi thi hanh xong khodn tién néu trén, hang thang bén phdi thi hanh an con
phdi chju khodn tién 13i cia sé tién con phdi thi hanh an theo mifc 13i sudt quy
dinh tgi khodn 2 Dbiéu 468 cua Bé ludt Dan si twong ing véi thoi gian cham
thanh toan tai thoi diém thi hanh an.

[3.4] Xét yéu cau tien giam sGt thu nhap thuc té: Hoi dong xét xur xét thay,
hang thang ba C312 déu dugc Cong ty chi tra hd tro hoat dong hang thang
thuong xuyén on dinh 1a 9.000.000 dong; tir nam 2020 cho dén nay ca nudc noi
chung va dia phuong néi riéng déu chiu anh huéng niang né caa dich bénh covid
-19 (thang 4/2020 Thu tuéng Chinh phu ra quyét dinh 447/Qb-TTg cong b
dich covid — 19, thang 11/2020 Chu tich Uy ban nhan dan tinh Ca Mau ra quyét
dinh 2205/QD-UBND hd tro d6i twong giap khé khan do dai dich covid — 19),
cong viéc kinh doanh cua c4 nhan té chic déu dinh tré va cong viéc ban bao
hiém ciing bi anh huang; mat khac, ba C312 khéng c6 chang ctr ching minh
cho viéc c6 nguoi tir chéi ky két mua bao hiém tir viéc dang tai hinh anh caa ba
H. Pac thd nghé nghiép cia nhan vién tu van bao hiém la can cd tac phong
chuy@n nghiép, hiéu rd vé bao hiém, vé& san pham bao hiém dé tu van cho khach
hang, hd trg khach hang nhiét tinh, chu dao 1a diéu quyét dinh viéc dat doanh
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thu trong cbng viéc. Vi vay, Hoi déng xét xa khong chap nhan yéu cau boi
thuong thu nhap bi giam st sé tién 10.000.000 dong cua ba C312.

[4] Xét yéu cau phan t6 caa ba H: Ngay 19/02/2021, ba H ¢ yéu cau phan
t6 budc ba C312 cong khai xin 15i ba H trén mang x4 hoi do ba C312 ¢6 quan hé
bat chinh véi chdng cii ba 1 6ng K ddng thoi yéu cau ba C312 béi thuong thiét
hai do mat danh dy, uy tin, nhan pham va doanh thu caa ba H vai s6 tién 10
thang luong co ban theo quy dinh phap luat 12 14.900.000 dong, bdi thuong tién
mét thu nhap s tién 9.000.000 dong.

Xét thay, ba H khéng chitng minh duoc va ciing khdng cung cap duoc tai
licu dé xac dinh co su viéc ba C312 ¢ quan hé nam nir bat chinh véi éng K
(chdng cii ba H). Tai don xin xac nhan cta chu nha tro Nhat Phuong c6 xéac
nhan cta chinh quyén dia phuong thé hién ba C312 khdng thué tro & nha tro
Nhat Phuong. Loi khai cua nhitng nguoi 1am chang khdng c6 chang ca dé
ching minh tinh xac thuc.

Do khéng cd can ci nén khdng chap nhan yéu cau phan tb cua ba H.

[5] Bé nghi cua dai dién Vién kiém sat nhan dan huyén Nam Can vé viéc
giai quyét vu an 1a ¢ cin ctr nén duoc Hoi ddng xét xir chap nhan.

[6] B¢ nghi cua ngudi bao vé quyén va loi ich hop phap cho nguyén don
c6 can cu dugc chap nhan mot phan.

[7] Vé an phi: Do chap nhan khoi kién cia nguyén don nén bi don phai
chiu &n phi dan su so tham c6 gia ngach 5% 7.450.000 dong x 5% = 372.500
ddng. D4i véi yéu cau phan td khdng dugc chap nhan, ba H c6 don xin mién va
da duoc mién nop theo quy dinh.

Vi cac lé trén,

QUYET PINH

Cin ctr: Khoan 6 Diéu 26, khoan 1 Diéu 35; khoan 1 Diéu 39; khoan 2
Diéu 92; Diéu 147; diém a, b khoan 2 Diéu 227; khoan 1, 3 Diéu 228; biéu 271
va Diéu 273 cua Bo luat T tung Dan su; Cac biéu 34, 584, 585, 592 cua Bo
lugt dan sy nam 2015; Diéu 26 Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thudng vu Quéc hoi quy dinh vé mac thu, mién, giam,
thu, nop, quan ly va sir dung an phi, 1€ phi Toa an.

* Tuyén Xir:

- Chap nhan maot phan kheéi kién cua ba HO Thi Ngoc C312 dbi véi ba Lé
My H. Budc ba Lé My H phai cdng khai xin 15i ba Hb Thi Ngoc C312 trén
mang x& hoi facebook ciia ba Lé My H. Budc ba Lé My H phai boi thuong ton
that tinh than cho ba H6 Thi Ngoc C312 sé tién 1a 7.450.000 dong.

Ké tir ngay c6 don yéu cdu thi hanh &n cia nguwoi dwoc thi hanh an cho
dén khi thi hanh xong khodn tién néu trén, hang thang bén phdi thi hanh &an con
phdi chiu khodn tién I&i cia sé tien con phdi thi hanh an theo mac 14i sudt quy
dinh tgi khodn 2 Piéu 468 cua Bé lugt Dan su twong ung voi thoi gian chgm
thanh toan tqi thoi diém thi hanh an.
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- Khéng chap nhan yéu cau bdi thudng thu nhap giam sat caa ba HO Thi
Ngoc C312.

- Khéng chap nhan yéu cau phan t6 cia bi don Lé My H.

- V& &n phi dan sy so tham, ba Lé My H phai chiu s tién 1a 372.500
déng.

- Trong truong hop ban an duoc thi hanh theo quy dinh tai Biéu 2 Luat thi
hanh an dan su thi ngudi dugc thi hanh an dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoic bj cudng ché thi hanh &n theo céc Biéu 6, 7 va 9 Luat thi hanh &n dan
su; thoi hiéu thi hanh &n duoc thuc hién theo Diéu 30 Luét thi hanh &n dan su.

- An xur so tham, cac duong su c6 mat c6 quyén khang céo ban &n trong
thoi han muoi 13m ngay ké tir ngay tuyén an. Cac duwong sy vang mat c6 quyén
khang c4o ban &n trong thoi han mudi 1am ngay ké tir ngdy nhan dugc ban an
hodc ban an dugc niém yét theo quy dinh cua phap luat.

Neoi nhan: TM. HOI PONG XET XU SO THAM

- Céc duong su. THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén Nam Can;

- Chi cuc THADS huyén Nam Can;

- Luu: VT, hd so vu an.

Dinh Thi Thuay Linh



