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Ban 4n s6:1003/2018/DSPT

Ngay: 06/11/2018

V/v tranh chép hop dong vay tai san,
mua ban can hd, chuyén nhuong quyén
st dung cac khu thuong mai cao cap.

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom c6
Thdm phan - Chii toa phién toa:  Ong Phung Van Hai
Cdc Tham phan: Ba Phan Thi Ta Oanh
Ong Luu Ngoc Thach
= Thuw ky phién toa: Ba V6 Thi Bich Tram — Thu ky Toa an nhan dan Thanh
pho H6 Chi Minh.
- Dgi dign Vign kiém sdt nhan dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba L& Thi Ngoc Trang — Kiém sat vién.
Trong cac ngay 16, 23 thang 10 va ngay 02, 06 thang 11 nam 2018 tai Try s(;r
Toa an nhan dan Thanh ph6é H6 Chi Minh xét xir phuic tham cong khai vu an thu 1y so

327/DSPT ngay 19 thang 7 nam 2018 vé viéc tranh chap hop dong vay tai san, mua
ban can hd, chuyén nhuong quyén sir dung cac khu thuong mai cao cép.

Do ban an dan sy so thdm s 311/2018/DS-ST ngay 08/6/2018 cua Tda an
nhan dan Quéan 8 bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phiic tham sé 4427/2018/QP-PT ngay
25/9/2018 gitra cac duong su:

Nguyén don: Ba Pham Thi Linh P, sinh nam 1967. (c6 mat)
Dia chi: 881 duong D, phuong A, Quéan N, Tp. HO Chi Minh.

Nguwoi dai dién hop phdp: 6ng Cao Pham Tan M theo vin ban ay quyén ngay
11 thang 5 ndm 2017. (c6 mat)

Ngueoi bdo vé quyén va loi ich hop phép cia nguyén don: Luat su Tran Cao P
— thudc Cong ty Luat hop danh T, thuoc Poan luat su Thanh phdé H6 Chi Minh.

Bi don: Cong ty TNHH Thuong mai - Xay dung P.



Tru sé: 312-314 dudng V, Phuong B, Quan T, Tp. H6 Chi Minh.

Pai dién theo phap luat: Ong Nguyén Vin M- Giam ddc.

Ngueoi dai dién theo uy quyén:

1. Lé Van T, sinh ndm 1987 - Vian ban ty quyén ngay 10/10/2018
Pia chi: 10/14 dudng D, phuong B, quan M, Tp. H6 Chi Minh

2. Ong D4 Nhu L Sinh nam 1971. Van ban uy quyén ngay 12/10/2018
Pia chi: 62 duong Q, phudong C , Quan N, Tp. H6 Chi Minh

Ngueoi bdo vé quyén va loi ich hop phdp ciia bi don:

Ong Vy Trong T — Luat su thudc Cong ty Luat trach nhiém hiru han mot thanh
vién M- thudc Poan luat su Thanh phdé H6 Chi Minh. (c6 mat)

Ngueoi c6 quyén loi, nghia vu lién quan:
- Ong Cao Minh T, sinh nim 1966. (c6 mit)
Pia chi: 881 duong D, Phuong A, Quan N, Thanh phé H6 Chi Minh.
Cu tra: 255/49 khu phd 1, phuong H, Quan T, Thanh phé H6 Chi Minh.
Nguwoi khang cao: Cong ty TNHH thuong mai - xay dung P.
NOI DUNG VU AN:

Theo noi dung don khoi kién cung cdc tai liéu, chung cur trong ho so vu dn va tai
phién toa nguyén don trinh bay:

Ngay 06/01/2011, Vin phong Thira phat lai Quan M c6 1ap vi bang thé hién viéc
Cong ty TNHH thuong mai - xay dung P (goi tit 1a Cong ty P) thira nhan no éng T
va ba P sb tién 79.710.538.000 dong, thoi han thanh toan vao ngay 06/5/2011.

Ngay 06/01/2011 Cong ty Van Hung P va 6ng Cao Minh T, ba Pham Thi Linh P
ky hop dong vay tai san khong c6 bién phap bao dam tai van phong cong ching T,
theo hop dong Cong ty P vay s6 tién 10.000.000.000 dong thoi han vay 04 thang ké
tir ngay ky, 14i sudt thoa thuan theo quy dinh phép luét.

Ngay 27/01/2011 Cong ty Van Hung P va ong T, ba P ky hop dong vay tai san
cd bién phap bao dam tai van phong cong ching T, theo hop dong Cong ty P vay sO
tién 5.000.000.000 ddng thoi han vay 02 thang ké tir ngay ky, 13i suat thoa thuan
theo quy dinh phép luat. Pé dam bao cho viéc thanh toan ng, Cong ty P dung céc tai
san dé dam bao viéc tra ng la:

Quyén str dung dat tai mot phan thira 282 va 283, to ban do s6 02, dién tich la
1.155,3 m® toa lac tai Phuong N, Quan T, Thanh phé HO Chi Minh. Can c theo giéy
ching nhan quyén st dung dat (goi tit 13 GCNQSDD) s6 G 944804, vao sb cip
GCNQSDD sé 00004 QSDD/3898/QD-UB do UBND quan 8, TPHCM cép ngiy
06/11/1998, da cap nhat bién dong ngay 30/09/2009.

Quyeén str dung dét tai tron thira 276, 284 va mt phan thira 275, 277, 279, dién
tich 4563,2 m” toa lac tai Phuong N, Quan T, Thanh pho H6 Chi Minh. Can cu theo
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GCNQSDD s0 G 944803 do UBND quan 8, TPHCM cip ngay 06/11/1998,cap nhat
bién dong ngay 30/09/2009.

Ngay 12/01/2015, Cong ty P va 6ng T, ba P ky van ban x4c nhan c6 vay tién,
theo vin ban ndy thi Coéng ty P xic nhdn c6 ng ba P va ong T so tién la
468.958.000.000 dong, thoi gian tra cham nhat 1a ngay 31/12/2016, phuong thirc
thanh toan tra béng tién mat hodc can hd chung cu cao cép P.

D3 qua thoi han nhung Céng ty P van khong thanh toan tién, nay nguyén don
khoi kién yéu cau thanh todn s tién 468.958.000.000 dong. Tién 1ai tinh tir
01/01/2017 dén ngay xét xir 1a 01/6/2018 13 17 thang, 13i suat 0.75 %/thang. Cu thé 13
468.958.000.000 dong x 0.75%/thang x 17 thang = 59.792.145.000 ddéng. Tong
cong 1a 528.750.145.000 dong ngay khi 4n c6 hiéu luc phép lut.

Ngay 01/7/2015 tai s6 312-314 duong V, phudng B, Quéin T cic ong ba gdm
Lé Thi Ngoc C, Pham Thi Linh P va 6ng Nguyén Vin M la Tong giam ddc Cong ty
P thdng nhét 1ap bién ban thoa thudn céng ng tinh dén ngay 15/11/2012, theo d6
Cong ty P chuyén tir ng ba C sang ng ba P s0 tién 1 13 5.292.132.000 déng. Nay ba P
yéu cau Cong ty P thanh toan so tién 5.292.132.000 dong ngay khi ban an c6 hiéu luc
phap luat.

Ngay 12/6/2012 Cong ty P cung ong T va ba P ¢6 ky hop dong chuyen nhuong
quyén st dung cac khu thuong mai dich vu tai chung cu cao cap P s
24/2012/HPMBCN-VHP vé viéc Cong ty P déng ¥ chuyén nhuong quyén st dung
va kinh doanh ba tang gom tang 1, ting ling va tang 2 khu thuong mai, dich vu tai
chung cu cao cap P, gia tién 13 91.565.400.000 dong, thoi gian ban giao 1a 30/3/2013.
Ong T va ba P da thanh toan day du tién cho Cong ty P. P4 qua han nhung chuwa nhan
duoc ban giao cac khu thwong mai dich vy nhu thoa thuan, nay éng T va ba P yéu cau
chdm dut hop dong va budc Cong ty P hoan tra sd tién 91.565.400.000 dong ngay khi
ban an c6 hi¢u lyc phap luat. Ngay 17/5/2012 Cong ty P cung 6ng Cao Minh T va ba
Pham Thi Linh P ky 99 hop ddng mua ban cin hd chung cu v6i ndi dung chi tiét nhu
sau:

NGAY - 2 o - PON GIA .
S SO KY | NGAy |PHIEU| MASO - DIEN | "z g ias | THANH
. HQP BAN THU CAN | TiCH 10% 10% VAT | TOAN95%

TT HQP PONG PONG GIAO HOQ M? | VAT/M? °
25E/2012/HDMBCH-

1 VHP 17.5.2012 | 30.3.2013 | 001 | 3-B3-LA | 82.57 | 19,195,000 | 1,584,931,150 | 1,505,684,593
26E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

2 VHP 002 | 4-A2-LA | 108.91 | 19,360,000 | 2,108,497,600 | 2,003,072,720
27E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

3 VHP 003 | 4-A2-LB | 108.91 | 19,360,000 | 2,108,497,600 | 2,003,072,720
28E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

4 VHP 004 | 4-B3-LA | 83.09 | 19,360,000 | 1,608,622,400 | 1,528,191,280
29E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

5 VHP 005 | 5-A2-LA | 108.91 | 19,525,000 | 2,126,467,750 | 2,020,144,363
30E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

6 VHP 006 | 5-A3-LA | 107.52 | 20,625,000 | 2,217,600,000 | 2,106,720,000




31E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

7 VHP 007 6-A2-LA | 108.91 | 19,690,000 | 2,144,437,900 | 2,037,216,005
32E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 6-B2B-

8 VHP 008 LA 82.78 | 20,240,000 | 1,675,467,200 | 1,591,693,840
33E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

9 VHP 009 7-A2-LA | 108.91 | 19,855,000 | 2,162,408,050 | 2,054,287,648
34E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

10 VHP 010 7-A3-LA | 107.52 | 20,955,000 | 2,253,081,600 | 2,140,427,520
35E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

11 VHP 011 9-A2-LA | 10891 | 20,185,000 | 2,198,348,350 | 2,088,430,933
36E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

12 VHP 012 9-A2-LB | 108.91 | 20,185,000 | 2,198,348,350 | 2,088,430,933
37E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

13 VHP 013 9-B3-LA | 83.09 | 20,185,000 | 1,677,171,650 | 1,593,313,068
38E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 10-A2-

14 VHP 014 LA 108.91 | 20,350,000 | 2,216,318,500 | 2,105,502,575
39E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 10-A2-

15 VHP 015 LB 108.91 | 20,350,000 | 2,216,318,500 | 2,105,502,575
40E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 10-B3-

16 VHP 016 LA 83.09 | 20,350,000 | 1,690,881,500 | 1,606,337,425
41E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 10-B3-

17 VHP 017 LB 83.09 | 20,350,000 | 1,690,881,500 | 1,606,337,425
42E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 11-A2-

18 VHP 018 LB 108.91 | 20,515,000 | 2,234,288,650 | 2,122,574,218
43E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 11-B3-

19 VHP 019 LA 83.09 | 20,515,000 | 1,704,591,350 | 1,619,361,783
44E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 12-A2-

20 VHP 020 LA 108.91 | 20,680,000 | 2,252,258,800 | 2,139,645,860
47E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13-A3-

21 VHP 023 LA 107.52 | 21,945,000 | 2,359,526,400 | 2,241,550,080
48E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13-B2C-

22 VHP 024 LA 82.44 | 21,395,000 | 1,763,803,800 | 1,675,613,610
49E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13-B2A-

23 VHP 025 LB 83.19 | 21,395,000 | 1,779,850,050 | 1,690,857,548
50E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13-B3-

24 VHP 026 LA 83.09 | 20,845,000 | 1,732,011,050 | 1,645,410,498
51E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 17-A2-

25 VHP 027 LB 108.91 | 21,505,000 | 2,342,109,550 | 2,225,004,073
52E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 17-B2A-

26 VHP 028 LA 83.19 | 22,055,000 | 1,834,755,450 | 1,743,017,678
55E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

27 VHP 031 3-A2-LB | 108.58 | 19,195,000 | 2,084,193,100 | 1,979,983,445
56E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

28 VHP 032 3-A4-LA | 106.21 | 20,295,000 | 2,155,531,950 | 2,047,755,353
57E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

29 VHP 033 5-B3-LA | 83.09 | 19,525,000 | 1,622,332,250 | 1,541,215,638
58E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

30 VHP 034 6-B3-LA | 83.09 | 19,690,000 | 1,636,042,100 | 1,554,239,995
59E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

31 VHP 035 6-A2-LB | 108.91 | 19,690,000 | 2,144,437,900 | 2,037,216,005
60E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

32 VHP 036 7-A2-LB | 108.91 | 19,855,000 | 2,162,408,050 | 2,054,287,648
61E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

33 VHP 037 7-B3-LA | 83.09 | 19,855,000 | 1,649,751,950 | 1,567,264,353
62E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

34 VHP 038 8-A2-LB | 108.91 | 20,020,000 | 2,180,378,200 | 2,071,359,290
63E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

35 VHP 039 8-A3-LA | 107.52 | 21,120,000 | 2,270,822,400 | 2,157,281,280




64E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

36 VHP 040 9-A3-LA | 107.52 | 21,285,000 | 2,288,563,200 | 2,174,135,040
65E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13- A2-

37 VHP 041 LA 108.91 | 20,845,000 | 2,270,228,950 | 2,156,717,503
66E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13- A3-

38 VHP 042 LB 107.52 | 21,945,000 | 2,359,526,400 | 2,241,550,080
67E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13-B2A-

39 VHP 043 LA 83.19 | 21,395,000 | 1,779,850,050 | 1,690,857,548
68E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 13-B2B-

40 VHP 044 LA 82.78 | 21,395,000 | 1,771,078,100 | 1,682,524,195
69E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 17-A2-

41 VHP 045 LA 108.91 | 21,505,000 | 2,342,109,550 | 2,225,004,073
70E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 17-B1-

42 VHP 046 LA 108.04 | 21,505,000 | 2,323,400,200 | 2,207,230,190
71E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 17-B2C-

43 VHP 047 LA 82.44 | 22,055,000 | 1,818,214,200 | 1,727,303,490
72E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-A2-

44 VHP 048 LA 108.91 | 21,010,000 | 2,288,199,100 | 2,173,789,145
73E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-A2-

45 VHP 049 LB 108.91 | 21,010,000 | 2,288,199,100 | 2,173,789,145
74E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-A3-

46 VHP 050 LA 107.52 | 22,110,000 | 2,377,267,200 | 2,258,403,840
75E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-A3-

47 VHP 051 LB 107.52 | 22,110,000 | 2,377,267,200 | 2,258,403,840
76E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-A4-

48 VHP 052 LA 106.67 | 22,110,000 | 2,358,473,700 | 2,240,550,015
77E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-B2B-

49 VHP 053 LA 82.78 | 21,560,000 | 1,784,736,800 | 1,695,499,960
78E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-B2C-

50 VHP 054 LA 82.44 | 21,560,000 | 1,777,406,400 | 1,688,536,080
79E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-B2B-

51 VHP 055 LB 82.78 | 21,560,000 | 1,784,736,800 | 1,695,499,960
80E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-B3-

52 VHP 056 LA 83.09 | 21,010,000 | 1,745,720,900 | 1,658,434,855
81E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 14-B3-

53 VHP 057 LB 83.09 | 21,010,000 | 1,745,720,900 | 1,658,434,855
82E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 15-A3-

54 VHP 058 LA 108.58 | 22,275,000 | 2,418,619,500 | 2,297,688,525
83E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 15-A3-

55 VHP 059 LB 108.58 | 22,275,000 | 2,418,619,500 | 2,297,688,525
84E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 15-B2A-

56 VHP 60 LA 83.19 | 21,725,000 | 1,807,302,750 | 1,716,937,613
85E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 15-B2C-

57 VHP 061 LA 82.44 | 21,725,000 | 1,791,009,000 | 1,701,458,550
86E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 15-B2A-

58 VHP 062 LB 83.19 | 21,725,000 | 1,807,302,750 | 1,716,937,613
87E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 15-B2B-

59 VHP 063 LB 82.78 | 21,725,000 | 1,798,395,500 | 1,708,475,725
88E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 15-B2C-

60 VHP 064 LB 82.44 | 21,725,000 | 1,791,009,000 | 1,701,458,550
89E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-Al-

61 VHP 065 LA 127.12 | 21,890,000 | 2,782,656,800 | 2,643,523,960
90E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-A2-

62 VHP 066 LA 108.91 | 21,340,000 | 2,324,139,400 | 2,207,932,430
91E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-A2-

63 VHP 067 LB 108.91 | 21,340,000 | 2,324,139,400 | 2,207,932,430
92E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-A3-

64 VHP 068 LA 108.58 | 22,440,000 | 2,436,535,200 | 2,314,708,440




93E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-A3-

65 VHP 069 LB 108.58 | 22,440,000 | 2,436,535,200 | 2,314,708,440
94E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-A4-

66 VHP 070 LA 106.67 | 22,440,000 | 2,393,674,800 | 2,273,991,060
95E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-B2B-

67 VHP 071 LA 82.78 | 21,890,000 | 1,812,054,200 | 1,721,451,490
96E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-B2B-

68 VHP 072 LB 82.78 | 21,890,000 | 1,812,054,200 | 1,721,451,490
97E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-B2C-

69 VHP 073 LB 82.44 | 21,890,000 | 1,804,611,600 | 1,714,381,020
98E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-B3-

70 VHP 074 LA 83.09 | 21,340,000 | 1,773,140,600 | 1,684,483,570
99E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 16-B3-

71 VHP 075 LB 83.09 | 21,340,000 | 1,773,140,600 | 1,684,483,570
100E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 21-P4-

72 VHP 076 LA 171.5 | 38,500,000 | 6,602,750,000 | 6,272,612,500
101E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 21-P5-

73 VHP 077 LA 150.41 | 38,500,000 | 5,790,785,000 | 5,501,245,750
102E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 18-B1-

74 VHP 078 LB 108.04 | 21,670,000 | 2,341,226,800 | 2,224,165,460
103E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 18-B2B-

75 VHP 079 LA 82.78 | 22,220,000 | 1,839,371,600 | 1,747,403,020
104E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 19-A4-

76 VHP 080 LA 106.67 | 22,935,000 | 2,446,476,450 | 2,324,152,628
105E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 19-B2A-

77 VHP 081 LA 83.19 | 22,385,000 | 1,862,208,150 | 1,769,097,743
106E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 19-B2B-

78 VHP 082 LA 82.78 | 22,385,000 | 1,853,030,300 | 1,760,378,785
107E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 20-B2A-

79 VHP 083 LA 83.19 | 22,550,000 | 1,875,934,500 | 1,782,137,775
108E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 20-B2B-

80 VHP 084 LA 82.78 | 22,550,000 | 1,866,689,000 | 1,773,354,550
109E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 20-B2C-

81 VHP 085 LA 82.44 | 22,550,000 | 1,859,022,000 | 1,766,070,900
110E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 20-B2A-

82 VHP 086 LB 83.19 | 22,550,000 | 1,875,934,500 | 1,782,137,775
111E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

83 VHP 087 4-A3-LA | 107.52 | 20,460,000 | 2,199,859,200 | 2,089,866,240
112E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 4-B2C-

84 VHP 088 LB 82.44 | 19,910,000 | 1,641,380,400 | 1,559,311,380
113E/2012/HDMBCH- | 17.5.2012 | 30.3.2013

85 VHP 089 6-A3-LB | 107.52 | 20,790,000 | 2,235,340,800 | 2,123,573,760
114E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 17-B2C-

86 VHP 090 LB 82.44 | 22,055,000 | 1,818,214,200 | 1,727,303,490
115E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 18-Al-

87 VHP 091 LB 127.12 | 22,220,000 | 2,824,606,400 | 2,683,376,080
116E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 18-A3-

88 VHP 092 LA 108.58 | 22,770,000 | 2,472,366,600 | 2,348,748,270
117E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 18-A3-

89 VHP 093 LB 108.58 | 22,770,000 | 2,472,366,600 | 2,348,748,270
118E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 18-B2B-

90 VHP 094 LB 82.78 | 22,220,000 | 1,839,371,600 | 1,747,403,020
119E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 19-A3-

91 VHP 095 LA 108.58 | 22,935,000 | 2,490,282,300 | 2,365,768,185
120E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 19-A3-

92 VHP 096 LB 108.58 | 22,935,000 | 2,490,282,300 | 2,365,768,185
121E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 19-B1-

93 VHP 097 LA 108.04 | 21,835,000 | 2,359,053,400 | 2,241,100,730




122E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 20-Al-

94 VHP 098 LA 127.12 | 22,550,000 | 2,866,556,000 | 2,723,228,200
123E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 20-Al-

95 VHP 099 LB 127.12 | 22,550,000 | 2,866,556,000 | 2,723,228,200
124E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 20-A3-

96 VHP 100 LB 108.58 | 23,100,000 | 2,508,198,000 | 2,382,788,100
125E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 4-B2A-

97 VHP 101 LA 83.19 | 19,910,000 | 1,656,312,900 | 1,573,497,255
126E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 11-B2B-

98 VHP 102 LA 82.78 | 21,065,000 | 1,743,760,700 | 1,656,572,665
127E/2012/HDMBCH- | 17.5.2012 | 30.3.2013 21-P4-

99 VHP 103 LB 171.5 | 38,500,000 | 6,602,750,000 | 6,272,612,500

Ong T va ba P da thanh toan 95 % gi4 tri cac can ho, dd quéa thoi han nhung
Cong ty P khong giao can ho cho nguyén don, nay nguyén don khai kién yéu cau
cham dit hop dong va budc Cong ty P hoan tra sb tién da nhan 1a 207.170.012.198
d6ng ngay khi ban an c¢6 hiéu luc phap luat.

Bi don Cong ty TNHH thuong mai- xay dung P trinh bay:

Nim 2007 6ng Nguyén Vin M glam dbc Cong ty P c6 vay muon tién cua 6ng T va
ba P dé kinh doanh, muon lam nhleu lan, mdi 1an khong qua 5 ty dong, s6 tién thuce
nhan nho hon sb tién ky nhan trén gidy nhan tién vi s6 tién ky muon 1an sau bao gom
ca phan 13i phat sinh ctia s6 tién dd muon chua dugc tra 13i.

Ngay 12/06/2009 6ng M va vo chdong 6ng T va ba P thoa thuén xac nhén lai sd tién
no 1a 30.000.000.000 dong, dong thot 6ng T yéu cau ky nhan 1ai suét hang thang gom
hai phan cu thé 6.5 %/thang ddi véi so tién no gdc 30 ty va 10%/thang ddi véi sb tién
121 phat sinh chua thanh toan.

Do khé khin trong kinh doanh nén Céng ty P khong c6 kha ning tra tién vay no
gbe va lai. Dén ngay 02/11/2009 éng M ky tiép hop dong vay tién moi voi ba P va
ong T sd tién 1a 32.000.000.000 dong, ong T va ba P khong chuyén tlen cho Cong ty
P ma gilt gidy vay tién nay nhu khoan 1ai phat sinh d6i voi gidy vay no ngay
12/6/2000.

Hang thang 6ng T va ba P déu gui phiéu tinh 1ai kem theo yéu cau x4c nhan no
v4i cach tinh 13i phat sinh dua trén so tién ng gbe 1a 30 ty dong, khong phai 62 ty
dong v0i cong thue tinh 1ai la lai suat cho vay 6.5 %/thang ddi voi sb tién ng gdc 30
ty, 13i suat 10%/thang d6i véi 13i sudt phat sinh chua thanh toan.

Ngay 12/01/2015 gitra ba P va 6ng T cung ong M giam dbc cong ty P lam gidy
xac nhén so tién 1a 468.958.000.000 dong. Nay Cong ty P d€ nghi Toa an tinh lai lai
suat cho phu hop véi quy dinh cua phap luat.

Péi v6i 99 hop dong mua ban cin h chung cu va va hop dong chuyén nhuong
quyén str dung trung tdm thuwong mai tai chung cu cao cp P. Theo t& thoa thuan ky
ngay 13/12/2010 thi hai bén thoa thuan can trir can ho trong du 4n ma Cong ty P dang
thuc hién dé giam mat phﬁn sé ng cua Cong ty P. Do d6 ngay 31/12/2010 sau khi 6ng
M 1am gidy x4ac nhan ng sb tién 1 180.143.712.000 dong thi hai bén ky hop dong hop
tac dau tu theo d6 Cong ty P ban cho éng T va ba P 99 cin ho trong dy an dong thoi




xuét hai phiéu thu ngay 07/01/2011 lan luot s6 tién 1a 49.433.174.000 dong cho hop
déng s6 01/HPHTDT-VHP va sb tién 51. 000.000.000 dong cho hop dong sO
02/HDHTDT-VHP. Ong T va ba P khong giao sO tién nay ma can tru vao sO tién xéc
nhan no ngdy 31/12/2010 1a 180.143.712.000 ddng, vi thé vi bang xac nhan ngay
06/01/2011 hai bén xac nhén s ng con lai 13 79.710.538.000 dong sau khi trir di sb
tién 100.433.174.000 dong theo hai phiéu thu ngay 07/01/2011. Do tién mua béan cac
can ho 1a tién 14i tir viéc cho vay trai phap luat nén dé nghi Hoi dong xét xir tuyén hiy
dbi voi tat ca cac hop dong mua ban can ho chung cu va trung tdm thuong mai dich
vu.

Pbi voi hai bién ban thoéa thuan céng no ngay 01/7/2015. Ba C ¢6 vay muon
tién cia ong T va ba P, da trd nog gﬁn hét. Do chd ban bé nén ong M dé nghi dugc tra
no thay cho ba C nén ngay 01/7/2015 6ng M xac nhan con no ong T va ba P s tién
4.637.632.000 dong va so tién 654.500.000 tinh dén ngay 15/11/2012. S6 tién cao nhu
vy 1a do 6ng T va ba P tinh tién 14i cao, dé nghi Tda an tinh lai theo quy dinh phap
luat.

Nguoi co quyén loi, nghia vy lién quan: Ong Cao Minh T thong nhat nhu ¥ kién
trinh bay ctia nguyén don.

Tai ban 4n dan sy so tham s6 311/2018/DSST ngay 08/6/2018 ciia Toa 4n nhan
dan Quéan 8 da tuyén:

1. Chdp nhdn mdt phan yéu cau khéi kién ciia ba Pham Thi Linh P.

1.1 Hop dong chuyén nhirong quyen sw dung cac khu thuong mai dich vu tai
chung cu cao cap Van Hung Phat so 24/2012/HDMBCN-VHP ngay 13/6/2012 va 99
(chin muoi chin) hop dong mua ban can hg chung cw ngay 17/5/2012 nhw danh sdch
tir trang 4 dén trang 7 ciia ban én la vo hiéu.

Buoc Cong ty TNHH thuong mai - xdy dung P hoan tra cho cho ba Pham Thi
Linh P va éng Cao Minh T sé tién la 298.735.412.198 (Hai tram chin muoi tdm ty bay
tram ba muoi Idm triéu bon tram muoi hai nghin mét tram chin muweoi tam) dong ngay
khi ban an co hiéu luc phap ludt.

1.2 Bugc Cong ty TNHH thuong mai - xay dung P thanh todn cho ba Pham Thj
Linh P va éng Cao Minh T s6 tién vay la 458.845.145.000 (Bon trdm ndm muoi tdm
1y tdm trdm bon muweoi lam triéu mot tram bén muoi ldm nghin) dong bao gom tién goc
la 406.958.000.000 dong va tién ldi 51.887.145.000 dong ngay khi ban dn c6 hiéu luc
phap ludt.

1.3 Buoc Cong ty TNHH thuwong mai - xdy dung Pt phdi thanh toan cho Pham
Thi Linh P va 6ng Cao Minh T sé tién no la 5.292.132.000 (Nim ty hai tram chin
muoi hai triéu mot tram ba muwoi hai nghin) dong ngay khi ban dn c6 hiéu lec phdp
luat.

1.4 Khéng chdp nhdn yéu cau ciia ba Pham Thi Linh P va éng Cao Minh T doi
Céng ty TNHH thwong mai - xdy dung P trd sé tién 69.905.000.000 (Sdu muoi chin ty



chin tram lé nam triéu) dong gom 7.905.000.000 dong tién ldi va 62.000.000.000
dong theo ban an so 31/2017/DS-ST ngay 05/6/2017 cua Toa an nhén dan huyén Binh
Chanh, thanh pho Ho Chi Minh.

1.5 Ké tir ngay nguweoi dwoc thi hanh én c6 don yéu cau thi hanh dn, néu nguwoi
phdi thi hanh én khéng thuwc hién viéc tra tién nhw ban an da tuyén thi phdi trd lai doi
Vi s6 tien chdm tra theo mire ldi sudt dwoc quy dinh tai khoan 2 Piéu 468 ciia Bé ludt
dan sy nam 2015 twong ung voi thoi gian chdm tra.

Thi hanh tai Chi cuc Thi hanh dn dédn sw c6 tham quyén.

2. Ba Pham Thi Linh P va ong Cao Minh T hoan tra cho Cong ty TNHH thuong
mai - xdy dung P ban chinh Gzay chimg nhdn quyén su dung dat, ho so goc so
000030SDP/3898/0P-UB do Uy ban nhin ddan Qudn T cdp cho Vé Minh K vao ngay
06/11/1998, cdp nhdt bién dong chuyén nhwong ngay 30/9/2009 cho Céng ty P ngay
khi ban an co hiéu lyc phap ludt.

Thi hanh tai Chi cuc Thi hanh dn déan sw cé tham quyén.

Ngoai ra ban an so tham con tuyén v€ an phi va quyén khéng cdo cua cac duong
SU.

Ngay 21/6/2018, Cong ty TNHH Thuong mai — Xay dung P c6 don khang cao
toan bd ban an dan sy so' thdm cua Toa an nhén dan Quén 8, dé nghi Toa an cap phuc
tham xem xét, giai quy¢t lai toan bd ndi dung vu an.

Tai phién toa phuc tham, nguyén don khong rat yéu cau khoi kién, bi don khong
rat yéu cau khang cao, cac duong su khong théa thudn dugce voi nhau vé viéc gidi
quye€t vu an.

- Nguyén don — ba Pham Thi Linh P dé nghi giir nguyén an so tham.
- Bi don dé nghi huy ban an so tham do vi pham nghiém trong thu tuc t6 tung.

- Luét su cua bi don trinh bay: Dé nghi Hoi dong xét xtr huy an so tham voi ly
do sau:

+ Vé t6 tung: Ong Cao Minh T 14 ngudi ¢6 quyén loi, nghia vu lién quan trong vu
an nhung Toa an cap so tham khong budc 6ng Cao Minh T tam tng an phi, khong lay
101 khai cua 6ng T trong sudt qua trinh t6 tung. Cap so tham khong triéu tip ngudi co
quyén loi, nghia vu lién quan la 6ng Nguyén Vian M, ba Lé Thi Ngoc C va Ngan
hang noéng nghiép va phat trlen nong thén - Chi nhanh C. Ty y thay d6i nguoi tién
hanh t6 tung khi chua c6 quyet dinh cia Chanh an. Khong xem xét tham dinh tai chd
xéac dinh tai san dang tranh chip co ton tai hay khong. Khong nhap vu an tranh chip
hop ddng bao 1anh do Tda an nhan dan huyén Binh Chanh giai quyét v6i vu 4n nay
do cung c6 ngudn tién 1a Gidy muon tién ngdy 12/6/2009, ngay 02/11/2009 va Vi
bang 1ap ngay 06/01/2015. Khong tién hanh dbi chat du c6 mau thuin trong 10i khai
ctia cac duong sy. Khong thu thap ching ct d6i v6i Gidy xac nhan c6 vay tién ngay
12/01/2015. Toda an cap so tham thu 1y vu an khi chua da diéu kién khoi kién, hai bén



chua théng bao cham dit cac hop dong mua ban va viéc thong bao doi tién ddi véi s6
tién 5.292.132.000 df)ng thuc hién sau khi Toa an thu 1y vu an. Ngoai ra cac khoan
vay ctia Cong ty P déu la nhitng khoan vay lon theo quy dinh cua Luat Doanh nghiép
va Diéu 1é cua Cong ty phai duoc sy ddng ¥ ciia Hoi dong thanh vién nhung Toa an
cap so tham khong triéu tap Hoi dong thanh vién dé xac dinh tinh hop phép cua céc
khoan vay ctia cong ty d6i véi ong T.

+ V& ndi dung: Toa 4n cdp so tham tuyén budc bi don phai hoan tra sO tién
406.958.000.000 dong va 5.292.132.000 dong cho nguyén don 1a khong co can cr.
Viéc can trir 62.000.000.000 ddng va tuyén hiy cac Hop déng mua ban gilra nguyén
don va bi don 13 khong ding. Pon khéi kién ban diu ctia nguyén don yéu cau bi don
thanh toan hon hon 900 ty dong nhung ban an chi tuyén chap nhan yéu cau cia
nguyén don, chi bugc bi don thanh toan hon 700 ty dong. Gidy xac nhan 1a cua nhiéu
giao dich cong lai nhung khong co 1ai. Cép so tham ap dung quy dinh vé giao dich
bao dam dé tuyén Hop ddng vo hiéu 1a khong dung. Toa an cap so tham khong xem
xét viéc ap dung 13i sudt cao ctia nguyén don, hop dong vay chi 1a gia cach.

- Luat su ctia nguyén don trinh bay:

+Vétd tung : Ong T tham gia vy an voi tu cach 1a nguoi co quyén loi va nghia vu
lién quan la nguoi co quyén lgi ding vé phia nguyén don nén 6ng T khong can c6
don yéu cau doc lap va dong an phi. Viéc khong nhap vu an ctia Toa an huyén Binh
Chéanh vao vu an nay 1a ¢6 co s vi ndi dung giai quyét cac quan hé 1a khac nhau, vu
an nay giai quyét tranh chdp hop dong vay tai san con vu an Toa an huyén Binh
Chénh giai quyét 13 tranh chap hop ddng bao lanh. Viéc thay d6i thanh vién Hoi dong
xét xir so tham 1a c6 tuy nhién tai phién Toa phia bi don khong ¢ yéu cau thay do6i
nhimg ngudi nay do d6 khong vi pham thu tuc t6 tung. Viéc khong tién hanh ddi chat
1a do khong c6 mau thuan co ban trong 101 khai cta cac bén lam vu an di theo mot
huong khac. Viée nguyén don c6 quyén khoi kién tranh chép hop dong mua ban cin
ho va Toa cdp so tham thu 1y 1a dung quy dinh béi nguyén don di chirng minh bi don
vi pham nghia vu cua hop déng. Viéc tri¢u tdp o6ng Nguyen Van M va ba Lé Thi
Ngoc C vao tham gia t6 tung 12 khong can thiét vi theo gidy phep thanh 1ap cong ty
TNHH thuong mai — xay dung P thi cong ty co vbn phap dinh 1a 100.000.000.000
doéng va 6ng Nguyén Vin M co ty 1& gop von 1a 80%, thanh vién con lai 13 ong
Nguyen Minh C c6 ty 1¢ 1a 20% nén theo Luat Doanh nghiép Ong M ¢6 toan quyen
quyét dinh cac giao dich. Viéc ong B chuyén nhuong von gop sau thoi diém céc giao
dich gitra cong ty va phia nguyén don nén khong can thiét phai duwa 6ng B vao tham
gia td tung.

+ V& noi dung: Phia bi don cho rang Nguyén don da tinh lai Xuat cao tir sb tién
62.000.000.000 ddng ban dau cho t&i xac nhan cubdi cung 1a sd ng 468.958.000.000
ddng 1a khong 6 co sd, boi cac chimg ctr trong hd so khong thé hién nguyén don
tinh 141 cao va nhap lai vao vén. V& sb tién 62.000.000.000 dong Toa an huyén Binh
Chénh da khong chip nhan yéu cu ciia é6ng T ba P dé nghi stra 4n bang cach tach ra
cho ong T va ba P khoi kién bang vu an moi.
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Pai dién Vién kiém sat nhan dan Thanh phé HO6 Chi Minh tham gia phién toa
phat biéu y kién:

V& hinh thirc: Pon khéng céo cua cac duong su lam trong han luat dinh nén hop
1€, d¢ nghi Toa an chap nhan. Hoi dong xet xur va nhimg nguoi tham gia phién toa chap
hanh ding quy dinh cua phap luat trong qué trinh gidi quyét vu an ¢ giai doan phuc
tham.

Vé noi dung: Cép so tham chua thu thap day du ching ct, thiéu nguoi tham
gia t6 tung dan dén viéc danh gia ching clr chua toan dién, khach quan. Dé nghl Hoi
d6ng xét xir phuc tham chap nhan khang céo cia Cong ty TNHH Thuong mai — Xay
dung P, hay 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru tai liu chimg ctr c6 trong hod so vu an dugc tham tra tai
phién toa, can clr vao két qua tranh luan va sau khi nghe y kién phat biéu cua dai di¢n
Vién kiém sat nhan dan Thanh pho H6 Chi Minh tai phién toa, Ho1 dong xét xir nhan
dinh:

[1] V& hinh thirc va thoi han khiang cdo: Ngay 01 va 08/6/2018, Toa 4n nhan
dan Quan 8 dua vu an ra xét xir va ban hanh Ban an s6 311/2018/DSST. Nguoi dai
dién theo Uy quyén ciia bi don — Coéng ty TNHH thuong mai - xdy dung P 13 6ng
Hoang Qudc V ¢6 mit tai phién toa nhung tu ¥ bo vé khong tiép tuc tham gia phién
tda, dong thoi ving mit ngay tuyén an. Pén ngay 21/6/2018, Cong ty TNHH Thuong
mai — Xay dung P c6 don khang c4o toan b ban an dan sy so tham ctia Toa an nhan
dan Quén 8. Cin ctt theo quy dinh tai khoan 1 Diéu 273 B Luat t6 tung dan sy 2015
thi khang cao cua bi don con trong han luat dinh nén chép nhan.

[2] Vé quan hé phap luat va tham quyén giai quyét vy an:

Quan hé phap luat trong vu an nay theo don khoi kién cua nguyen don la tranh
chép hop dong vay tai san, mua ban can ho, chuyen nhuong quyén st dung cac khu
thuong mai cao cép. Do try s¢ cua bi don va bt dong san toa lac tai Quan T, Thanh
pho Ho6 Chi Minh nén theo quy dinh tai cac Diéu 26, Diéu 35 va Piéu 39 cua Bo luat
T tung dan sy nam 2015 thi vu 4n thudc thim quyén giai quyét ctia Toa 4n nhan dan
Quén 8, Thanh phd HO Chi Minh. Sau khi xét xir so tham, bi don c¢6 don khang céo
ban 4n so thdm nén can ctr quy dinh tai diém b khoan 1 Diéu 38 B§ luat t6 tung déan
sy 2015, Toa 4n nhan dan Thanh phd H6 Chi Minh c6 tham quyén giai quyét vu an
theo thii tuc phitic tham.

[3] V& noi dung:

Xet ndi dung khang cao cua bi don - Cong ty TNHH thuong mai - xay dung P
(g01 tat 1 Cong ty P) va ndi dung ban 4n so tham cua Tda an nhan dan Quan 8, Hoi
ddng xét xir nhan thay:

[3.1] V& cac van ban x4c nhan cho muon tién va cac gidy vay tién:
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Theo gidy muon tién ngay 12/6/2009, éng Cao Minh T va ba Pham Thi Linh P
cho Cong ty P muon 30 ty dong, thanh toan trong 12 thang, c6 Ngin hang ndong
nghiép va phat trién nong thon chi nhanh C bao linh thanh toan. Pén ngay
02/11/2009, dng T, ba P lai cho Cong ty P muon 32 ty dong, s tién nay Ngan hang
ndng nghiép va phat trién nong thon chi nhanh C dong ¥ bao 1anh cho dén khi Cong
ty P thanh toan du tién cho éng T, ba P.

Ngay 06/01/2011, ong T, ba P va 6ng Nguyén Vin M 1a giam déc Cong ty P
cung véi dai dién Vian phong thira phat lai Quan M 1ap vi bang cung thoa thuan va
xéac nhan chot cac khoan no dén thoi diém ngay 06/01/2011 thi Cong ty P con no 6ng
T, ba P 79.710.538.000 dong. Cong ty P cam két tra du sb tién trén vao ngay
06/5/2011.

Cung ngay 06/01/2011, Cong ty P ky hop dong vay tai san khéng c6 bién phép
bao dam véi 6ng T ba P s6 tién 10.000.000.000 dong tai Van phong cong ching D,
thoi han vay 4 thang, 13i suit theo quy dinh. Ngay 27/01/2011, Coéng ty P va éng T ba
P ky hop dong vay tai san 5.000.000.000 dong, thoi han vay 02 thang. Tai san dam
bao 13 quyén sir dung dat tai mot phan thira 282 va 283, t& ban do sd 02, dién tich 1a
1.155,3 m” toa lac tai Phuong N, Quan T, Thanh phé H6 Chi Minh. Cin ctr theo gidy
ching nhin quyén st dung s6 G 944804, vao sd6 cap GCNQSDD sé 00004
QSDD/3898/QP-UB do Uy ban nhan dan Quén T, Thanh phé H5 Chi Minh cip ngay
06/11/1998, da cap nhat bién dong ngay 30/09/2009. Quyén sir dung dét tai tron thira
276, 284 va mot phan thira 275, 277, 279, dién tich 4563,2 m” toa lac tai Phuong N,
Quan T, Thanh phé HO Chi Minh. Can ct theo Gidy chimg nhan quyén st dung dat
s6 G 944803 do Uy ban nhan dan Quan T, Thanh phé H6 Chi Minh cap ngay
06/11/1998, cap nhat bién dong ngay 30/09/2009. Hop dong néu trén duoc lap tai
Vin phong cong ching D, Thanh phd HO Chi Minh.

Pén ngay 12/01/2015, can ctr Vi bang 1ap ngay 06/01/2011, Hop dong vay tai
san ngay 06/01/2011 va ngay 27/01/2011, cac van ban xac nhan cho muon tién va cac
gidy vay tién, Cong ty P va ong T ba P 1ap van ban xac nhan c6 vay tién xac nhan
cong no dén ngay 12/01/2015 6ng T ba P dd giao cho Cong ty P sd tién 1a
468.958.000.000 dong, Cong ty P cam két thoi han thanh toan cham nhét dén ngay
31/12/2016 bang cach tra bang tién mit hodc tra bang cin ho Chung cu.

Ngoai ra tai phién Toa phiic thim phia nguyén don con ndp cho Toa an hai bién
ban hop hoi dong thanh vién ngay 04/01/2011 c6 ndi dung hai thanh vién cong ty P
gom 6ng Nguyén Vian M va éng Nguyén Minh C dong ¥ thé chap cho ong Cao Minh
T va ba Pham Thi Linh P 4 can ho pent house tang 21 cho sé tién 10.000.000.000
ddng. Bién ban hop hoi déng thanh vién ngay 26/01/2011 véi ndi dung “ng Nguyen
Van M va ong Nguyen Minh C vay cua 6ng ba Cao Minh T- Pham Thi Linh P s6 tién
5.000.000.000 dong lan 1. Cdc lan sau 300 ty.”

Theo hd S0 VU 4n thé hién Cong ty TNHH Thuong mai - Xay dung P dugc
thanh 1ap theo Gidy chung nhén dang ky kinh doanh Cong ty trach nhiém hiru han c6
hai thanh vién tré 1én s6 4102048140 (BL58) ctia s¢ Ké hoach va Pau tu Thanh pho
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Ho6 Chi Minh cap. Cong ty ¢6 s6 von diéu 1é 1 100 ty dong véi thanh vién gop vén 1a
ong Nguyén Vin M gép 80.000.000.000 ddng chiém 80% va 6ng Nguyén Vin C
20.000.000.000 ddéng chiém 20% von diéu 16. Cong ty da diang ky thay doi ngay
23/09/2015 theo Gidy ching nhan dang ky doanh nghiép Cong ty trach nhiém hiru
han hai thanh vién tr¢ 1én do sé Ké hoach va Pau tu Thanh phé H6 Chi Minh cip.
Von diéu 18 ctia Cong ty la 100.000.000.000 dong, trong d6 6ng Nguyen Vian M gop
von 50.000.000. 000 dong chiém 50% va ong Tran Vin B gop von 50.000.000.000
dong chiém 50% von.

Xét viéc thoa thuan vay ng do dng Nguyén Vin M 1a dai dién theo phap luat
cia Cong ty voi nguyén don va éng Cao Minh T dién ra vao thoi diém Bo luat Dan
sy nam 2005 va luat Doanh nghié€p ndm 2005 stra ddi bo sung nam 2013 c6 hi¢u luc.
Do d6 ap dung cac quy dinh cta hai ludt ndy dé xem xét giai quyét 1a phu hop.

Xét thdy, Van ban xac nhan co vay tién ngay 12/01/2015 va céac bién ban xéac
nhén no ngay 01/7/2015 déu do 6ng Nguyén Van M 1a Tong Giam déc Congty Pky
va c6 dong dau xac nhan. Tai phién toa phuc tham, nguyén don xac dinh s6 tién néu
trén 1a cho Cong ty P vay, c6 chit ky ctiia ong M 1a Tong giam ddc va con diu cua
cong ty do do phia Cong ty phai chiu trach nhiém. Bi don khong dong y véi 1y do
theo ban Piéu 1¢ cong ty da duoc ding ky tai So Ké hoach dau tu thi d6i véi khoan
vay trén 5% gia tri cong ty phai do Hoi dong thanh vién quyet dinh, tuy nhién d6i véi
khoan vay néu trén ong M ky véi chirc danh Tong giam ddc, so tién vay rat 1on ma
khong théng qua Hoi dong thanh vién cong ty 1a khong dang theo quy dinh. Pong
thoi bi don cling cung cép ban sao Piéu 18 cong ty. Phia nguyén don khong thira nhan
gia tri cta ban diéu 1¢ nay.

Can ctr theo quy dinh tai diém d khoan 2 Diéu 47 va Diéu 55 Luat Doanh
nghiép nam 2005, sura d6i bd sung nam 2013 ¢6 n6i dung Hoi dong thanh vién c6 cac
quyén va nhiém vu sau: “Quyét dinh gzaz phdp phdt trién thi truong, tiép thi va
chuyén giao cong nghé; thong qua hop dong vay, cho vay, ban tdi san c¢é gid tri bang
hoac lon hon 50% t6ng gid tri tai san dwoc ghi trong bdo cdo tdi chinh tai thoi diém
cong bé gan nhat cia cong ty hodc mot ty 1é khdc nhé hon quy dinh tai Piéu 1é cong
ty”. Tong giam ddc va giam ddc co quyén han va nhiém vy “Ky két hop dong nhan
danh cong ty, truc truong hop thugc tham quyén cia Chii tich Hoi dong thanh vién”
va “Cdc quyén va nhiém vu khac duoc quy dinh tai Piéu ¢ cong ty, hop dong lao
déng ma Gidm déc hodc Tong giam doc ky véi cong ty theo quyét dinh ciia Hoi dong
thanh vién’. Diém b khoan 1 Diéu 38 quy dinh: “Thanh vién chiu trach nhiém vé cac
khodn no va nghia vu tai san khdc cia doanh nghiép trong pham vi sé vén cam két
g6p vao doanh nghiép”. Khoan 1 Biéu 146 Bo luat Dan sy nim 2005 quy dinh vé
hau qua cua giao dich dan sy do nguoi dai dién xac 1ap, thuc hién vuot qué pham vi
dai dién : “Giao dich dan sy do nguwoi dai dién xac ldp, thuc hién vuot qua pham vi
dai dién khong lam phat sinh quyén, nghia vu ciia nguoi dwoc dai dién doi véi phan
giao dich dwoc thuc hién vuot quda pham vi dai dién, trie truong hop nguoi duoc dai
dién dong ¥ hodc biét ma khong phan doi; néu khéng dwoc sw dong ¥ thi nguoi dai
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dién phai thuc hién nghia vu doi voi nguoi da giao dich véi minh vé phan giao dich
vuot qua pham vi dai dién”.

Nhu vay, dé xac dinh khoan vay ctia Cong ty P ¢4 phu hop véi quy dinh néu
trén va co6 vuot qua pham vi dai dién ctia nguoi dai dién theo phap luat cia Cong ty
hay khong thi can thu thap ching ct 1a Ban diéu 18 cua Cong ty P da dugc co quan co
tham quyen phé duyét va cac chimg cur xac dinh tong gia tri tai san cua cong ty tai
thoi diém giao_ két hop d6ng vay voi éng T ba P, vi trong cac gidy x4c nhan no déu
thé h1en vay tién dé lam du an cho Cong ty P. Ngoai ra can triéu tap cac thanh vién
gop von cua Cong ty P tham gia t6 tung v0i tu cach la ngudi o quyén lgi va nghia vu
lién quan dé dbi chat 1am 1o cac khoan tién vay c6 dugc st dung vao viée dau tu cua
Cong ty hay khong. Toa an cip so tham budc Cong ty P phai c6 nghia vu thanh toan
cho 6ng Cao Minh T ba Pham Thi Linh P sé tién 406.958.000.000 dong va tién 13
51.887.145.000 dong theo Vian ban xac nhan co vay tién ngay 12/01/2015 1a chua du
can clr vitng chic, chua dam bao quyén loi cho cac bén duong sy cling nhu dam bao
vi¢c thi hanh 4n sau nay.

Mit khac, cin cir vao Vin ban xac nhan cé vay tién ngay 12/01/2015 va 10i
khai cua cac bén duong su thé hién tinh dén ngay 12/01/2015 thi Cong ty P con ng
nguyén don tong s tién 1a 468.958.000.000 dong. Nguyén don c6 yéu cau bi don
phai tra s6 no trén va 13i theo quy dinh ctia phap luat. Toa an cp so tham di can cu
vao ban an s6 31/2017/DSST cua Toa an nhan dan huyén Binh Chanh dé khong chap
nhan yéu cau ctia nguyén don doi bi don 62.000.000.000 dong von va tién lai
7.905.000.000 dong, tong cong 1a 69.905.000.000 dong trong khi ban én trén chua c6
hiéu luc phap luat va bi khang céo 1a khong dung, anh hudng dén quyén loi hop phap
cho phia nguyén don. Tai thoi diém xét xir so tham d3 c6 ban an phuc tham so
76/2018/DS-PT ngay 18/01/2018 cua Toa an nhan dan Thanh phé H6 Chi Minh
tuyén khong chap nhén yéu cau cua ‘ong Cao Minh T va ba Pham Thi Linh P doi
Ngan hang nong nghiép va phat trién noéng thén — Chi nhanh C phai tra so tién
62.000.000.000 dong vén va tién 13i v4i tu cach 13 ngudi bao lanh cho Cong ty P.

Nguyén don yéu cau bi don thanh to4n tién vay va lai sudt phat sinh theo cic
Van ban xac nhan vay tién, tuy nhién bi don khong dong ¥ va xac dinh khong co6 vay
sd tién nhu nguyén don yéu cau, thuc té viéc xac nhén vay sO tién 16n nhu vay la
nguyén don tinh lai cao, dé nghi tinh lai mirc lai suat pht hop. Toa an cdp so tham
cho rang cac chimg ctr do bi don xuit trinh dé chimg minh nguyén don cho vay 1ai
xuét cao 13 ban photocopy cu thé 1a to thoa thuén ngay 13/12/2010 nhung chtng ctr
nay dugc phia ong T x4c nhan 14 c¢6 ky tai phién Toa phtic tham nhung cho rang d6 1a
murc 14i tinh theo nam khong tinh theo thang va thyc té cling khong nhan 13i. Do do,
giita 101 trinh bay ctia nguyén don, bi don va cac liéu chimg cir hai bén cung cép co
su mau thuin can d6i chat 1am rd theo quy dinh tai Diéu 100 B6 luat T6 tung Dan su
nam 2015. Toa an cép so' tham khong thuc hién thu tuc ddi chat gitra cac bén dé tir d6
danh gia ching cr xac dinh s6 no von 14i 1a o thiéu sot chua dam bao quyén loi cia
cac duong su.
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[3.2] V& viéc mua ban 99 cin ho va ba san thuong mai:

Ban 4n so tham di cdn ¢t cac quy dinh cua phap luét va ap dung Pidu 122 va
Piéu 127 Bo luat Dan sy nam 2005 dé xac dinh 99 hop dong mua ban cin hd chung
cu va hop dong chuyen nhuong cac khu thuong mai dich vu tai chung cu cao cap
Van Hung Phat s6 24/2012/HDMBCN-VHP ngay 12/6/2012 1a vo hiéu do vi pham
diéu cAm cta phap luat 1a c6 can ci. Tuy nhién tai phién toa phuc tham, bi don cung
cap ban Hop dong hop tac dau tu s6 01 ngay 04/01/2011 va s6 02 ngay 06/01/2011,
Gidy xac nhan c6 muon tién ngay 31/12/2010 voi so tién 180.143.712.000 dong de
cho rang viéc thoa thudn mua ban can h¢ chi la gia tao va khong c6 viéc nhan tién.
Phia nguyén don cho rang gidy xac nhan ngay 31/12/2010 da bi huy bo, viéc nguyén
don tra tién mua nha theo hop dong da ky két 1a c6 that va khong lién quan gi dén cac
khoan no vay. Nhan thdy, dé giai quyét hau qua cua hop dong vo hiéu néu trén can
xac dinh lai cac chung ctt do bén bi don xudt trinh va cho cac bén ddi chat vé cac
chtng ¢t nay dé 1am 6 c6 hay khong c6 viéc Cong ty P c6 nhan tién cta nguyén don
theo cac hop déng mua ban. Hay 13 c6 viéc chuyén tir cac khoan tién 13i cta sb tién
vay thanh tién ndp thuc hién hop dong cua phia nguyén don mdi dam bao viée giai
quyét hau qua ctia hop ddng vo hiéu mot cach toan dién, khach quan dam bao quyén
loi cua cac bén.

[3.3] D6i véi s6 tién 4.637.632.000 dong va 654.500.000 dong:

Ngay 01/7/2015 ba Pham Thi Linh P, ba Lé Thi Ngoc C va éng Nguyén Vin M
dai dién Cong ty P 13p cac Bién ban thoa thuan cong ng, theo d6 Cong ty P xac nhan
no ba P s tién 14 4.637.632.000 dong va 654.500.000 dong tinh dén ngay 15/11/2012
(Pay 1a tién 6ng M da muon cta ba C dé st dung vao viéc thuc hién du an xdy dung
can hg P). Ngoai ra, ong Nguyén Vin M dai dién Cong ty P ciing 1ap cac Gidy cam
két tra ng ddi véi sb tién néu trén voi ba Pham Thi Linh P, tuy nhién khong xac dinh
ngdy tra ng va thoa thuan vé 13i suét.

Theo cac van ban xac nhan ng gitta ba Pham Thi Linh P, 6ng Nguyén Vin M
dai dién Cong ty P va ba Lé Thi Ngoc C, bi don cho rang sd ng néu trén 1 no ca
nhan giita ong M, ba P va ba C, tuy ndi dung céc gidy xac nhan thé hién 1a 6ng M
muon tién ba C dé thyc hién dy an Chung cu P nhung bi don khong dong y day la ng
cua Cong ty P. Vi vay, can trleu tap 6ng Nguyén Vian M va ba Lé Thi Ngoc C tham
gia td tung nham xéac dinh 16 vé khoan ng néu trén 13 cta ci nhan éng M hay cia
Cong ty P, tor d6 budce ddi tuong nao c6 nghia vy phai thyc hién nghia vy véi ba P
moi du can e vitng chéc.

[4] Tai phién toa, dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh dé
nghi Hoi ddng xét xir chap nhan khang cdo cua Cong ty TNHH Thuong mai — Xay
dung P, huy ban 4n so tham.

[5] T nhitng phan tich néu trén va dé nghi cua Pai dién Vién kiém sat nhan dan
Thanh ph6 H6 Chi Minh tai phién toa, Hoi dong xét xir nhan thdy can thu thap va
danh gid ching cu, cling nhu can dua thém nguodi c6 quyén loi nghia vu lién quan
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vao tham gia t6 tung mai giai quyét toan dién va triét dé vu 4n ma cdp phiic tham
khong thé thyuc hién bo sung dugc, nén chap nhan khang céo cta bi don, huy ban an
so tham va chuyén ho so vé Toa an cip so tham xét xir lai vu an theo quy dinh phap
luat.

[6] Céan ctr quy dinh tai khoan 2 Diéq 29 Nghi quyét 326/2016 UBTVQHI14
ngay 30/12/2016 cua Uy ban thuong vu Quoc hdi quy dinh vé murc thu, mién, giam,
thu, ndp, quan 1y va st dung an phi va I€ phi Toa an. Do khang cdo dugc chap nhan
nén Cong ty TNHH Thwong mai — Xay dung P khong phai chiu an phi dan su phic
tham.

Vi cac 1€ trén,
QUYET PINH:
Cin cr khoan 3 Diéu 308, khoan 1 Diéu 310 Bo luat t tung dan sy nam 2015
Can cur vao cac 146, 471, 476 Bo luat Dan sy nam 2005;
Can ct Diéu 38, 47, 55 Luét doanh nghiép 2005, sira d6i bd sung nam 2013.

- Can ctr vao Nghi quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thudng vu Qudc hoi vé mirc thu, mién, giam, thu, ndp quan 1y va sir dung an phi va 18
phi Toa an;

Chép nhéan khang cdo ctia bi don — Cong ty TNHH Thuong mai — Xay dyung P.

Huy Ban 4n dan sy so tham s6 311/2018/DSST ngay 08/6/2018 ctia Toa 4n nhan
dan Quém 8, chuyén ho so vu an cho Toa 4n nhan dan Quén 8 xét xu lai theo thu tuc
so tham.

An phi dan sy so tham duoc giai quyét khi vu an dugc giai quyét lai.

An phi dan su phtc thim: Cong ty TNHH Thuong mai - Xay dung P khong phai
chiu an phi dan sy phiic thdm, hoan lai cho Cong ty TNHH Thuong mai - Xay dung P
sd tién 300.000 dong tam Ung an phi da ndp theo bién lai thu sd: 0014943 ngay
02/7/2018 cta Chi cuc thi hanh 4n dan su Quan 8, Thanh phé HO Chi Minh.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
-TAND 0i cao; THAM PHAN — CHU TQA PHIEN TOA
-TAND cap cao tai TP.HCM;

-VKSND TP.HCM,;

-TAND Quan 8; o

-Chi cuc THADS Quén 8; (baky)

-Cac duong su;

-Luu (T 20).

Phung Van Hai
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