TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phic

Ban 4n sb: 313/2023/DS-PT
Ngay: 30 - 05 - 2023
VIV Tranh chap bdi thuong thiét
hai do xay dung

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phén Hpi dong xét xir phiic thdm gom co:

Thdam phdan — Chii toa phién toa: Ong Pham Cong Mudi

Cdc Tham phdn: Ong Chung Vin Két

Ong Vit Btc Toan

- Thar ky phién tda: Ong Théi Ngoc Bic - Thu ky Toa an nhan déan cap cao
tai Thanh phd H6 Chi Minh.

- Pqi dién Vign Kiém sat nhan dan cdp cao tai Thanh phé Ho Chi Minh
tham gia phién tda: Ong Tran Anh Diing - Kiém sat vién.

Ngay 30 thang 05 nim 2023, tai tru s& Toa 4n nhan dan cap cao tai Thanh
phé HO Chi Minh, xét xtr phuc thim cong khai vu an dan su thu ly so:
578/2022/TLPT-DS ngay 24 thang 11 ndm 2022 vé viéc “Tranh chap bdi thuong
thi¢t hai do xay dung”.

Do Ban &n dan sy so tham sd: 1452/2022/DS-ST ngay 30 thang 8 nim
2022 ctia Toa an nhan dan Thanh phé H6 Chi Minh bi khang céo.

1. Nguyén don:

1.1 Ong L& Vian A, sinh ndm 1963; Pia chi lién lac: 2941/24 t6 27, khu ph
3 PTH, Phuong 7, Quan 8, Thanh phd HO Chi Minh (c6 mit)

1.2 Ba Lé Thi B, sinh nam 1959; Dia chi: 7/4C Ap 3, xa TQT, huyén Binh
Chénh, Thanh phé H6 Chi Minh (ving mit)

1.3 Ba Lé Thi C, sinh nam 1954; Dia chi: 2861 duong PTH, Phuong 7,
Quan 8, Thanh phé H6 Chi Minh. (ving mit)

1.4 Ba L& Thi D, sinh ndm 1949; Bia chi: 2385/83 duong PTH, Phuong 7,
Quan 8, Thanh phé H6 Chi Minh. (ving mit)

Nguwoi dai dién theo uy quyén cho ba Thi B, ba Thi C va ba Thi D: C)ng Lé
Van A, sinh nam 1963



Nguoi bdo vé quyén va loi ich hop phdp cho nguyén don: Luat su Poan
Thién Pirc, thudc Poan Luat su Thanh phd HO Chi Minh (c6 mat)

2. Bi don: Ba Dinh Thi E, sinh ndm 1958; Dia chi: 2863 duong PTH,
Phuong 7, Quéan 8, Thanh phé HO Chi Minh; Hién dang cu tra tai: 6553 Torino
RD, Raniho Cucamonga, CA, USA. (ving mit)

Nguoi dai dién theo uy quyén cho bi don: Ong Pinh Vian P, sinh nim
1963; Pia chi: 2750A dudong PTH, Phudng 7, Quan 8, Thanh phd H6 Chi Minh
(c6 mat)

3. Ngueoi c6 quyén loi, nghia vu lién quan:

3.1. Ong Nguyén Vin Q, sinh nim 1946; Pia chi: 6553 Torino RD, Raniho
Cucamonga, CA, USA. (vang mit)

Nguoi dai dién theo uy quyén: Ong Pinh Vian D, sinh nam 1963

3.2. Ba Tran Thi R, sinh nim 1936; Dia chi: 2859 PTH, Phuong 7, Quan 8,
Thanh phé H6 Chi Minh. (ving mit)

3.3. Ong Pinh Vin T (chét nim 1966).
Ké thira quyén va nghia vu t6 tung ciia 6ng Van T bao gom:

3.3.1. Ba Tran Thij R, sinh nim 1936; Dia chi: 2859 duong PTH, Phuong 7,
Quan 8, Thanh phé H6 Chi Minh. (ving mit)

3.3.2. Ba binh Thi E, sinh nam 1958; Dia chi: 2863 duong PTH, Phuong 7,
Quan 8, Thanh phé HO Chi Minh; Hién dang cu trd tai: 6553 Torino RD, Raniho
Cucamonga, CA, USA. (ving mit)

3.3.3. Ong binh Van Y, sinh nam 1960; Dia chi: 51 David Melbourn,
Australia

Nguoi dai dién theo uy quyén: Ong Pinh Vin D

3.3.4. Ong binh Van b, sinh nam 1963; DPia chi: 2750A duong PTH,
Phuong 7, Quan 8, Thanh phd HO Chi Minh. (c6 mit)

3.3.5. Ba Pinh Thi Tuyét U, sinh nim 1965; Dia chi: 2748 duong PTH,
Phuong 7, Quan 8, Thanh phd HO Chi Minh. (ving mat)

Nguwoi dai dién theo uy quyén: Ong Pinh Van P
3.4. Ba L& Thi C, sinh ndm 1954 (ving mit)
3.5. Ong Tang Puc O, sinh nim 1948 (vang mat)

Cung dia chi: 2861 dudong PTH, Phuong 7, Quédn 8, Thanh phé HO Chi
Minh



3.6. Ba L& Thi P, sinh nam 1959; Pia chi: 2857 dudng PTH, Phuong 7,
Quan 8, Thanh phé H6 Chi Minh;

Nguoi giam hé: Ong Lé Van A, sinh nam 1963
3.7. Ong Hoang Huy S, sinh nim 1974 (ving mit)
3.8. Ba Pham Thi Phuong G, sinh nam 1980 (V:fmg mat)

Cung tra tai: 2859 duong PTH, Phuong 7, Quan 8, Thanh phdé HO Chi
Minh.

4. Ngwoi giam dinh: Cong ty C6 phan kiém dinh xay dung Sai Gon; Pia
chi: 25 duong Pham Ngoc Thach, Phuong 6, Quéan 3, Thanh phé Hd Chi Minh.
(vang mit)

Ngueoi dai dién theo phdp ludt: dng Than Ptic Qubc Viét — Tong Giam dbc
Cong ty

5. Nguwoi khang cao: ong Dinh Van b, 6ng Lé Van A
NOI DUNG VU AN:

Trong don khoi kién dé ngay 01/10/2016 (dwoc bé sung ngay 06/12/2020)
nguyén don la cac éng ba Lé Van A, Lé Thi D, L& Thi C, L& Thi B trinh bay:

Nguyén can nha s6 2857 PTH, Phuong 7, Quén 8, Thanh phé H6 Chi Minh
(sau day goi la nha 2857 PTH) la cua me cdc nguyén don la ba BPang Thi Chi
(sinh ndm 1931, chét naim 2005) theo gidy chimg nhan quyén so hiru nha & va
quyén st dung dat ¢ ho so goc sb6 265/2004 do Uy ban nhan dan Quin 8 cap
ngay 06/01/2004. Két ciu nha 13 nha vach gach, mai ton, sé tang: 01, c6 dién
tich 83,4m”. Cha ching t6i 1a 6ng Lé Vin Tang (sinh nim 1926, chét nim 1965)
va cac con la: L& Thi D, Lé Thi C, Lé Thi B, Lé Thi P va dng L& Van A. Ba Thi
P bi mat nang luc hanh vi dn sy nén ong Vian A nhan lam nguoi giam ho.

Trudc day, ba DPinh Thi E c6 xay dung nha s6 2863 PTH, Phudng 7, Quan
8, Thanh phé HO Chi Minh (sau day goi 1a nha 2863 PTH), két ciu 1 trét 3 lau,
nhung hién nay nha ctia ba Thi E bi nghiéng d6 d¢é 1én nha ba Lé Thi C mang s
2861 PTH, Phuong 7, Quan 8, Thanh phd Ho Chi Minh (sau ddy goi 1a nha 2861
PTH), nha ba Thi C nghiéng d6 sang nha ba Tran Thi R mang s6 2859 PTH,
Phuong 7, Quéan 8, Thanh phé H6 Chi Minh (sau day goi 1a nha 2859 PTH), nha
ba Thi R nghiéng d6 sang nha cta cic nguyén don lam nha bi nghiéng lin, nut
tuong, thAm nudc toan bd va cd nguy co sip bat ¢ lic nao. Cac nguyén don da
lam don khiéu nai dén Uy ban nhan dan Phuong 7, Quén 8 yéu cau ba Thi E boi
thuong thiét hai, Uy ban nhan dan phuong ciing di tién hanh hoa giai hai lan
nhung khong thanh.



Ngay 16/9/2016 Uy ban nhan dan Phuong 7, Quan 8 cé thong bao sb
55/BC-UBND budc gia dinh nguyén don phai di doi di noi khac, vi s¢ nha bi
sup d6 gay thiét hai vé tinh mang nén gia dinh nguyén don thué nha ba Tran Thi
Luom dé & v&i gia 3.000.000 ddng/thang, theo hop ddng thué nha ngay
19/9/2016. Hién nay, Uy ban nhan dan phuong da hd tro tién thué nha cho gia
dinh nguyén don, nén gia dinh nguyén don chi yéu cau tién thué nha 12 thang
nhu don khaéi kién ngay 01/10/2016.

Trudc ddy gia dinh 6ng c6 cho 6ng Lé Thanh Binh thué mit tién ban nudc
ngot va ca phé véi gia cho thué 13 3.000.000 dong/thang, vi quen biét nén viéc
cho thué chi 1a néi miéng khéng 1ap hop dong, ciing khong dong thué hay ding
ky kinh doanh gi, nhung tir khi phai di doi gia dinh 6ng da mat thu nhap nay.

Do do, gia dinh nguyén don khéi kién ba Pinh Thi E, yéu cau ba Thi E
chiu trach nhiém boi thuong cho dng va gia dinh cac khoan tién sau:

- Thiét hai dé xay dung lai cin nha khac cho gia dinh ong 1a 1.500.000.000
dong;
- Tién thué nha la: 3.000.000 dong/thang x 12 thang = 36.000.000 dong.

- Thiét hai vé mat thu nhap cho 6ng tir 16/9/2016 dén khi Toa an xét xir so
tham, tam tinh 1a 3.000.000 dong/thang x 50 thang (tam tinh tir 16/9/2016 dén
16/11/2020) = 150.000.000 dong

Tai phién hoa giai ngay 24/11/2020 bi don ba Pinh Thi E co éng Dinh Van
D dai dién trinh bay:

Cian nha 2863 gia dinh dng di sira chita theo yéu cau cta chinh quyén dia
phuong. Can nha 2859 gia dinh 6ng da ban cho nguodi khac nén gia dinh ong
khong con trach nhiém gi ddi véi can nha d6. Theo 6ng, nha cta nguyén don bi
nghiéng do cac nguyén nhan sau:

- Puong PTH, Phuong 7, Quan 8 dd nang dudng ba lan: 1an tht nhat ning
1én 30cm, lan thir hai nang 1én 90cm, lan thi ba nang lén 110cm; xe lu chay
nhiéu lan rung 1am nghiéng cac can nha, nha nao ciing bi nit;

- Trudce day co hai giéng tro1 ngdm, mot giéng l1a ciia Nha nude, mot giéng
la cua tu nhan bom hut lién tuc dé cho nguoi dan c6 nude dung nén cé thé ciing
gy ra sut ln.

Vi nhiing 1y do trén, nguyén don cho rang toan bd nguyén nhan nha nguyén
don bi nghiéng 13 do nha chung t6i 1a khong diing. Dé nghi Toa an giai quyét
theo quy dinh cta phap luat.

Nguoi ¢6 quyén loi nghia vu lién quan éng Dinh Van P trinh bay: 6ng cho
rang két luan giam dinh 1a khong c6 can ctr nén khong chp nhan két luan kiém
dinh nhung 6ng khong c6 khiéu nai gi doi voi két luan kiém dinh hay yéu cau



kiém dinh lai, nhiing nguyén nhan khong déng y nhu 6ng d trinh bay theo van
ban ngay 19/3/2018.

Nguoi ¢é quyén loi, nghia vu lién quan éng Nguyén Vin O, éng Pinh Vin
Y va ba Pinh Thi Tuyét U cé éng Pinh Van P dai dién trinh bay: Nha 2857 PTH
gia dinh 6ng da ban nén gia dinh 6ng khong c6 nghia vu gi va cling khong lién
quan gi dén vu an nay.

Nguoi c6 quyén loi nghia vu lién quan ba Lé Thi P ¢6 6ng L& Vin A 1a
nguoi gidm ho trinh bay: D& nghi Toa an chdp nhan yéu cau khéi kién cua
nguyén don.

Trong ban tir khai dé ngay 24/10/2017 nguoi ¢6 quyén loi nghia vu lién
quan la ba Tran Thi R trinh bay: Ba 1a chil s hitu can nha s6 2859 PTH chong
ba 12 6ng Pinh Van T (chét nim 1966), ong ba co6 04 ngudi con 1a Pinh Thi E
(bi don), Pinh Vian Y, Pinh Vian D, Dinh Thi Tuyét U. Ddi véi yéu ciu cia
nguyén don thi ba khéng dong v do dudng PTH d3 ning 1én 03 lan tong cong
nang cao 2, 30m modi lan nang duong xe lu chay 1am rung, nghiéng cac nha, mit
khac trude day c6 02 giéng nude ngadm, bom hut lién tuc co thé giy ra sut lun
cac nha.

Nguwoi giam dinh: Cong ty Co6 phan Kiém dinh xay dung Sai Gon co két
luan kiém dinh s (hop dong) 17330/KP.32/SCQC ngay 05/02/2018 xac dinh
“Nguyén nhan giy hu hong cho khdi nha trude cua nha 2857 PTH Phuong 7
Quan 8 chu yéu 1a do qué trinh nang nén va nang dudng. Nguyén nhan chu yéu
gdy hu hong cho khdi nha sau ctia nha 2857 PTH Phuong 7 Quan 8 13 do nha
2859 PTH nghiéng qua gdy anh huong. Tham khao hd so kiém dinh sb
17003/KD.32/SCQC do SCQC lap ngay 28/3/2017 ké hop so liéu khao sat hién
truong nhan thdy nguyén nhan giy nghiéng ltn c6 lién quan dén yéu td nghiéng
lin day chuyén ctia cac cong trinh lién quan 2861 va 2863 PTH”.

Tai Ban dn dan sy so thdm sé: 1452/2022/DS-ST ngay 30 thing 8 ndm
2022 cia Toa dn nhdn dan Thanh phé Hé Chi Minh, quyét dinh:

Ap dung:

- Khoén 6 Diéu 26, khoan 3 Diéu 35, khoan 6 Diéu 95, khoan 2 Diéu 227,
khoan 2 Diéu 230 B¢ lut T4 tung dan sy ndm 2015

- Khoan 2 Diéu 548 va Diéu 605 ctia Bo luat dan sy nim 2015;

- Phap 1énh giam dinh tu phap s 24/2004/PL-UBTVQH11 ngay 29/9/2004
cua Uy ban Thuong vu Quéc hoi;

- Luat Thi hanh &n dan sy nim 2008 d3 duoc sira d6i bd sung nam 2014;

- Luat nguoi cao tudi;



- Nghi quyét s6 326/2016/UBTVQH 14 ngay 30 thang 12 nim 2016 cua Uy
ban Thuong vu Quédc hdi quy dinh vé mirc thu, mién giam, thu, ndp, quan 1y va
st dung an phi va 1€ phi Toa an.

Tuyén xu:

1. Chap nhan mot phan yéu cau khai kién cta cac nguyén don ba Lé Thi D,
ba Lé Thi C, ba Lé Thi B, ba Lé Thi P (c6 0ng Lé Van A lam nguoi giam hd) va
ong Lé Van A:

Budc ba Pinh Thi E va ong Nguyén Vian Q phai lién déi boi thuong cho
cac nguyén don tién sira chira nha 13 414.431.500 ddng; Tién thué nha trong mot
nam 1a 36.000.000 dong. Tong cong 450.431.500 dong (bén trim nim muoi
triéu bon traim ba muoi mdt ngan nim trim dong).

2. Khéng chip nhan yéu cau cta cic nguyén don vé viéc yéu cau ba Pinh
Thi E phai boi thuong tién thu nhap bi mét tir ngdy 16/9/2016 dén khi Toa an xét
XU so tham 13 212.400.000 dong (hai trim mudi hai triéu bon trim ngan dong).

3. Budc ba Pinh Thi E va éng Nguyén Vin Q phai lién d6i chiu trach
nhiém tra cho Uy ban nhan dan Phuong 7, Quan 8, Thanh phé H6 Chi Minh
48.902.000 dong (bén muoi tam tridu chin trim 1é hai ngan dong); cac nguyén
don ba L& Thi D, ba Lé Thi C, ba Lé Thi B, ba Lé Thi P (c6 6ng Lé Van A lam
nguoi giam ho) va 6ng Lé Van A phai lién d6i chiu trach nhiém tra cho Uy ban
nhan dan Phuong 7, Quan 8, Thanh phé H6 Chi Minh 20.958.000 dong (hai
muoi triéu chin trim nim muoi tim ngan dong) tién chi phi kiém dinh.

Ban 4n so tham con quyét dinh vé viéc thi hanh an, an phi va quyén khang
cao vu an theo luat dinh.

Ngay 14/9/2022, nguyén don ong Lé Vin A c6 don khang cdo yéu cau tang
tién bdi thudng thiét hai, budc ba Thi E 6ng Vin Q phai bdi thudng thiét hai thu
nhap bi mat trong thoi gian xét .

Ngay 12/9/2022, 6ng Pinh Vian D 1a ngudi dai dién theo uy quyén cho bi
don c6 don khang cao toan bd ban an so tham.

Pai dién Vién kiém sat nhdn dan cdp cao phdt biéu quan diém vé viéc gidi
quyét vu an nhw sau:

Ban 4an so tham dd giai quyét 13 dung quy dinh cua phap luat. Dé nghi
khong chap nhan yéu cau khang cdo, giit nguyén quyét dinh cia ban 4n so tham.,

NHAN PINH CUA TOA AN:

Sau khi nghién civu cdc tai liéu, chimg cir ¢6 trong hé so vu dn dwoc tham
tra tai phién toa va can cir ket qua tranh luan, Hoi dong xét xw nhdan dinh nhu
sau.



[1] V& ndi dung:

[1.1] Trong tranh chap nay, sau khi xét xtr so tham cac bén duong su
nguyén don, bi don déu khang cao. Do khang céo cua nguoi dai dién theo ty
quyén cua bi don khang cdo toan bd ban an so thdm c6 lién quan, anh huong
truc tiép dén viée xét khang cdo ciia nguyén don khang cdo yéu ciu ting s tién
bdi thuong thiét hai nén Hoi dong xét xtr phuc tham xét khang cdo cua bi don
trudce.

Nguyén don khoi kién yéu ciu bi don bodi thuong thiét hai vé tai san do
nguyén don bi thiét hai vé tai san 1a can nha sb 2857 PTH, Phuong 7, Quan 8,
Thanh phd H6 Chi Minh thudc s& hitu ctia nguyén don bi nghiéng lin, hu hong
ning, khéng con kha ning sir dung xuat phat tir nguyén nhan cin nha sé 2863
PTH, Phuong 7, Quéan 8, Thanh phé H6 Chi Minh do bi don sé hitu nghiéng lan,
12 nguyén nhan tryc tiép gy ra hién tuong nghiéng lin day chuyén tir cin nha
2863 gay nghiéng lun ddi voi can nha s6 2861 PTH va nghiéng ltn d6i véi can
nha s 2859 PTH, tir 46 gay thiét hai ddi vé6i cin nha s 2857 PTH do nguyén
don s& hiru.

Bi don cho rr:fmg, ban than cin nha s6 2863 PTH cling bi thiét hai do
nghiéng lin, nguyén nhan giy ra hién tuong nghiéng lun c6 thé do nhiéu nguyén
nhan khac nhau, ma cu thé 13 duong PTH, Phuong 7, Quan 8 d3 duoc tién hanh
sira chira, nang duong ba 1an: 1an thtr nhat nang 1én 30cm, lan thr hai nang 1én
90cm, lan tht ba nang 1én 110cm; xe lu chay nhleu lan rung lam nghleng cac
can nha, nha nao cung bi nut; Trude day co hai giéng troi ngam mot giéng 1a
ctia Nha nudc, mot giéng 14 cua tu nhan bom hut lién tuc dé cho ngudi dan co
nudc ding nén ciing c6 thé ciing gay ra sut lin. Do d6, bi don khéng dong ¥ boi
thuong theo yéu ciu khdi kién cta nguyén don.

Can ctr vao cdc tai liéu, chung ctr ¢6 trong hd so vu 4n théy ré‘mg, can nha
s6 2857 PTH, Phuong 7, Quan 8, Thanh phd H6 Chi Minh thudc sé hitu cua
nguyén don cé bi thiét hai nghiéng Iun, hu hong ndng va khong con kha nang st
dung, hién nay phai thué dia diém khac dé o.

[1.2] Nguyén nhén thiét hai va thiét hai thuc té ctia cin nha s6 2857 PTH
duoc xac dinh nhu sau:

Theo két qua kiém dinh cong trinh s6 17330/KD.32/SCQC ngay
05/02/2018 ciia Cong ty co phan kiém dinh xay dung Sai Gon thi nha 2857 PTH
gom 02 khéi nha, khéi nha trude (truc 1-1b/A-B) c6 hé két cau gach, khdi nha
sau (truc 1-6/A-B) c6 hé két cau 1a khung bé tong cot thép. Nguyén nhan gy hu
hong cho khéi nha trudc ciia nha s6 2857 PTH chii yéu 1a do qua trinh nang nén
va nang duong. Nguyén nhan chu yéu giy hu hong va nghiéng 1éch cho khdi
nha sau 1a do nha s6 2859 PTH nghiéng qua gy anh huéng. Tham khao hd so
kiém dinh sé 17003/KD.32/SCQC do SCQC lap ngay 28/3/2017 két hop sb licu
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khao sat hién trudng nhan thay nguyén nhan gy nghiéng lan cé lién quan dén
yéu t6 nghiéng ltn day chuyén cua cic cong trinh lién quan 2861 va 2863 PTH.

Theo cong vin s6 140/CV.32/SCQC ngay 21/3/2022 cia Cong ty co phan
kiém dinh xay dung Sai Gon, xac dinh cu thé nhu sau: Sau khi tham khao cac vu
viéc ¢o tinh chat tuong tu, SCQC kién nghi ty 1é nguyén nhan gay hu hong nhu
sau: Nguyén nhan gay hu hong ddi voi phan nha BTCT (khu vuc 1-6/A-B) chu
yéu do nha 2859 PTH nghiéng qua giy anh huong; ddi voi phan nha cap 4 (khu
vuc 0-1/A-B) chu yéu do qua trinh ning nén va nang dudng: ¢ ty 18 1a 70%.
Nguyén nhan con lai 1a do ban than cong trinh: c6 ty 1€ 1a 30%. Chi phi stra chira
xay dung timg phan nha: Phan nha cip 4 (khu vuc 0-1/A-B): 95.776.000 dong.
Phan nha BTCT (khu vuc 1-6/A-B) 592.045.000 dong.

Piéu 605 Bo luat Dan su nam 2015 quy dinh “Chi s¢ hitu, nguoi chiém
hitu, nguoi duoc giao quan ly, sw dung nha cura, cong trinh xay dung khdc phai
béi thwong thiét hai do nha cira, céng trinh xdy dung khéc dé gay thiét hai cho
nguoi khdac”.

Va tai khoan 2 Diéu 584 B luat Dan su nam 2015 quy dinh “Nguwoi gdy
thiét hai khéng phdi chiu trach nhiém boi thuwong thiét hai trong truong hop
thiét hai phat sinh la do sy kién bat kha khang hodc hoan toan do 16i cia bén bi
thiét hai, trie truong hop co thoa thudn khdc hodac ludt co quy dinh khac ™.

Piéu 2 Nghi quyét sb 02/2022/NQ-HDTP ngay 06/9/2022 ciia Hoi dong
Tham phan Tda an nhan dan tdi cao hudng dan ap dung mét sé quy dinh cua Bo
luat Dan su vé trach nhiém bdi thuong thiét hai ngoai hop déng quy dinh can ctr
phat sinh trach nhiém boi thuong thiét hai khi c6 day du cac yéu t6 sau: ¢6 hanh
vi xdm pham; c6 thiét hai xay ra; c6 mdi quan hé nhan qua giita thiét hai xay ra
v6i hanh vi xdm pham (thiét hai xdy ra phai 1a két qua tat yéu cua hanh vi vi
pham va nguogc lai hanh vi xam pham la nguyén nhan gy ra thi¢t hai).

Tai liéu, ching cr trong hd so vu 4n thé hién, cin nha s6 2863 PTH duoc
xay dung tir ndm 2004, khodng ndm 2005 thi duong PTH dugc nang 1én 1m va
dén khoang nam 2013 lai dugc nang thém khoang 1m. Pén nam 2014 thi cac
nha 2863, 2861 PTH m&i bat dau ¢ hién tugng lun, nghiéng theo truc A — B tir
nha 2863 qua nha 2857. Trong két luan giam dinh ciia SCQC xé4c dinh c6 rat
nhiéu nguyén nhéan (gdy hu hong cho nha 2857 PTH) bao gom: “Nén dat yéu, do
két cau hién hiru nha 2857, do cdc hoat dong bom hit mede ngam, thay doi thity
trieu & khu viee, hoat dong van tai luu thong trén duong PTH”.

Theo vin ban s6 560/TTDVXD-KD ngay 19/7/2016 ctia Trung tam Thong
tin va dich vu xay dung, thuéc S& Xay dung Thanh phé H6 Chi Minh, khong
xé4c dinh nguyén nhan gy hu hong ciia nha 2861 PTH: “Qua kiém tra, khao sat
hién truong ciia cin nha sé 2861 PTH, Phuong 7, Qudn 8, Thanh phé Hé Chi
Minh, thi khéng cé ho so khdo sdt, ghi nhdn hién trang hay ldp bién ban hién
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truong luc cong trinh bi hu hong do tac dong tiwr bén ngoai. Trong khi do can
nha sé 2863 PTH, Phuong 7, Qudn 8, Thanh phé Ho Chi Minh da xdy dwng va
hoan thanh tir nam 2003. Vi vdy, trung tam khéng dii co sé gidm dinh dé xdc
dinh nguyén nhan gdy hw hong cia nha sé6 2861 PTH”.

Mac du, cin nha sb 2857 PTH ¢ thiét hai xay ra. Tuy nhién, Toa an cép SO
tham chi can ctr vao két luan kiém dinh két luan do can nha sé 2863 nghiéng Iin
gdy ra hién tuong nghiéng lin day chuyén tir cin nha sd 2863 gay nghiéng Iin
d6i voi can nha s6 2861, nghiéng lan ddi v6i can nha sb 2859, tir d6 gy thiét hai
d6i v6i can nha sb 2857, dé budc chu sé hitu can nha sé 2863 phai bdi thuong
thiét hai vé tai san cho chu s& hitu cin nha sé 2857 1a chua du co sd, chua xac
dinh ddy du can ct phat sinh trach nhiém bdi thuong thiét hai cling nhu cin ctr
loai trir trach nhiém bdi thuong thiét hai dugc quy dinh tai khoan 2 Piéu 584 Bo
luat Dan sy nam 2015.

Trong khi d6, trén thyc té thi can nha s6 2863 PTH ciing bi nghiéng lan, c6
nguy co d6 sap, ciing bi thiét hai gidng nhu cin nha s6 2857 PTH. Toa 4n cap so
tham chua trung cau kiém dinh nguyén nhan giy ra hién tuong nghiéng ldn,
thiét hai d6i can nha 2863 PTH la do yéu t6 khach quan, su kién bat kha khéng
hay do nguyén nhan chu quan vi pham cac quy dinh trong linh vuc xay dung
gay ra hién tuong nghiéng lun, gay thiét hai cho céc can nha khac.

[2] Nhu véy, chua da cin ctr dé xac dinh ¢6 hanh vi xAm pham (hanh vi tréi
phap luat) ctia chu so hitu cin nha sé 2863 PTH va c6 mbi quan hé nhan qua
gitra hanh vi xam pham cta chu s¢ hitu can nha s6 2863 PTH véi thiét hai cua
cht s& hitu cin nha s6 2857 PTH. Pong thoi ciing chua du co so dé xac dinh chu
so hitu cdn nha s6 2863 PTH c¢6 thudc trudng hop loai trir trach nhiém boi
thuong thiét hai dugc quy dinh tai khoan 2 Diéu 584 Bo luat Dan sy ndm 2015
hay khéng?

Viéc thu thap ching cur cia Toa an so tham 1a chua duoc thuc hién dﬁy du,
chua du co so dé giai quyét boi thudng thiét hai ngoai hop dong ma tai phién toa
phtc tham khong thé thuc hién bd sung dugc. Do do, can cu Piéu 310 cta B
luat T tung dan su, huy toan bo ban an so tham dé giai quyét lai theo thu tuc so
tham.

[3] Do hily toan b ban an so tham nén Hoi dong xét xtr phiic tham khong
xét khang céo ciia nguyén don khang cdo yéu cau tang so tién bdi thuong thiét
hai.

[4] Quan diém cua dai dién Vién kiém sat nhan dan cap cao la khdng phu
hop véi nhan dinh cua Hoi dong xét xu.

[5] Do hily 4n so tham, vi vy cac duong su c6 khang cédo khong phai chiu
an phi phuc tham.



Vi cac 1€ trén;
QUYET PINH:

Cian ctr khoan 3 Diéu 308 ctua Bo luat td tung dan su.

Chap nhan mot phan yéu cau khang cdo ctia bi don do 6ng Pinh Vin P la
dai dién theo uy quyén cua bi don ba Binh Thi E.

Huy toan bo Ban an déan su so tham s6: 1452/2022/DS-ST ngay 30 thang 8
nam 2022 ctia Toa an nhan dan Thanh phdé HO Chi Minh.

Chuyén ho so vu an cho Toa an cip so tham dé giai quyét lai theo ding quy
dinh cua phap luat.

Vé an phi phtic thim:
- Ong Lé Vin A dugc mién an phi phiic tham.

- Hoan tra cho bi don ba Pinh Thi E 300.000 dong tién tam Gng 4n phi da
ndp theo Bién lai thu s6 0003040 ngay 26/9/2022 ctia Cyc Thi hanh 4n dan su
Thanh phd H6 Chi Minh.

Ban 4n phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhgn: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP. Ho Chi Minh;

- TAND TP. Ho Chi Minh;

- VKSND TP. Ho6 Chi Minh;

- Cuc THADS TP. H6 Chi Minh;

- Nguyén don;

- Bidon;

- NCQL&NVLQ; Pham Cong Muoi

- Luu: HS, VP, 200TNB.
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