TOA AN NHAN DAN CAP CAO  CONG HOA XA HOQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPéc l1ap - Tu do - Hanh phic

Quyét dinh giam d6c thim
S6: 54/2020/DS-GDT
Ngay: 12-3-2020

V/V tranh chép di san thira ké

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phin Uy ban Tham phdn Toa dn nhén dén cip cao gom cé:

Théam phdn — chii toa phién toa: Ong Pham Hong Phong
Cdc tham phdn: Ong V& Vin Cudng

Ong Phan Thanh Tung
- Thuw ky phién toa: Ong Nguyén Khanh Chinh, Tham tra vién.
- Dgi di¢n Vién kiém st nhan dén cap cao tgi thanh pho Ho Chi Minh
tham gia phién tda: Ong Cao Minh Tri — Kiém sat vién.

’ Ngéy 12 thang 3 nam 2020, tai tru s& Toa an nhén dan cap cao tai Thanh
pho HO Chj Minh mé phi:én toa giam doc tham xét xr vy an dan sy veé viéc
“Tranh chap di san thua ke, gitta cac duong sy

1. Cac nguyén don:

Ba Pham Thi T, sinh nam 1957,

Chi Lang Thi P, sinh ndm 1979;

Chi Lang Thi Kim L, sinh ndm 1981;

Chi Lang Thi Kim D, sinh ndm 1983;

Dia chi: Ap T, x4 T, huyén L, tinh Pong Thép.

2. Bi don: Ba Nguyén Thi D, sinh nim 1957;

Dia chi: 5xx khu phd T, thi tran S, huyén H, tinh Kién Giang.
3. Nhitng nguoi cé quyén loi, nghia vu lién quan:

Chi Nguyén Thi Nhu T, sinh nim 1976;

bia chi: 7XX, khu phé T, thi trdn S, huyén H, tinh Kién Giang.
Anh Lang Thanh P, sinh ndm 1990;

Dia chi: 5xx khu phé T, thi trdn S, huyén H, tinh Kién Giang.
Ong Nguyén Van X, sinh nam 1965;

Dia chi: Ap H, x& T, huyén L, tinh Pong Thap.

Ba Nguyén Thi G, sinh nam 1962;



Dia chi: Ap T, x4 T, huyén L, tinh Déng Thép.

Ong Nguyén Vin T, sinh nim 1966;

Dia chi: 7xx T6 X, ép M, Xx& M, huyén H, tinh Kién Giang.
NOI DUNG VU AN:

Theo don khéi kién va cdc 101 khai trong qud trinh gidi quyét vu dn, nguoi
dai dién hop phap ciia C&c nguyén don trinh bay:

Ong Lang Hung L va ba Nguyén Thi D chung song tir thang 4/1987,
khong dang ky két hon va c6 01 ngudi con chung la anh Lang Thanh P. Qua
trinh chung song, ong L, ba P tao 1ap dugc khéi tai san chung gom:

- Quyén st dung dat thira 28, to ban do sé 02, dién tich 56m’, toa lac tai
4xx khu phé T, thi tran S, huyén H, tinh Kién Giang theo Gidy chimg nhan
quyén st dung dat s6 AB 159851 do Uy ban nhan dan huyén Hon Dét cap cho
6ng L dimg tén ngay 14/10/2005. Trén dat c¢6 cin nha 01 trét 02 lau xay dung
nam 2001, stra chita lai nam 2013. Theo Cong vin s6 507/UBND-TN&MT ngay
28/11/2017 cia Uy ban nhan dan huyén Hon Dt thi qua do dac thuc té, phan dat
c6 dién tich ting 04m® so voi gidy chimg nhan quyén st dung dit, dugc st dung
nhung phai dang ky bién dong (trong Quyét dinh nay goi tat la tai san 1).

- Quyén st dung dat dién tich 71,8m? cdp kénh Rach Gia — Ha Tién va
Qudc 16 80, toa lai tai 5xx khu phé T, thi tran S, huyén H, huyén Hon Pit, tinh
Kién Giang, chua duoc cip gidy ching nhan quyén sir dung dat, trén dat c6 can
nha 01 trét 01 1au xay dung nim 2003. Theo Cong vin tra 16i ctia Uy ban nhan
dan huyén Hon Pit thi chua c6 quy hoach khu dét nay (trong Quyét dinh nay
goi tdt 1d tai san 2).

- Quyén st dung dat thira 03, 03a, t& ban dd sb 3, dién tich 2849m?, toa lac
tai ép M, xa M, huyén H, tinh Kién Giang theo Gidy ching nhén quyén st dung
dat s6 Y 837086 do Uy ban nhan déin huyén Hon Pit cap cho ong L dung tén
ngay 10/8/2004. Qua do dac, dién tich dat thuc té tang 17, 9m? so véi gidy ching
nhéan quyén st dung dat (trong Quyét dinh ndy goi tdt la tdi san 3).

- Quyén sir dung dat thura 38, 38a, to ban dd sb 4, dién tich 2367m?, toa lac
tai ép B, X& B, huyén H, tinh Kién Giang theo Gidy ching nhan quyén st dung
dat s6 Y 812634 do Uy ban nhéan dan huyen Hon Dat cap cho ong L dung tén
ngay 20/5/2004 Qua do dac, dién tich dét thuc té ting 130, Im? so voi gidy
chtng nhan quyén str dung dat (frong Quyét dinh nay goi tdt la tai san 4).

- Quyén st dung dat thira 37, 82, to ban dd sb 4, dién tich 1620m , toa lac
tai ap B, xa B, huyén H, tinh Kién Giang theo Gidy ching nhan quyén str dung
dat s6 Y 812633 do Uy ban nhan dan huyén Hon Bat cap cho ong L dimg tén
ngdy 04/4/2007. Qua do dac, dién tich dat thuc té ting 162, 8m? so voi gidy
chtng nhan quyén sir dung dat (frong Quyét dinh nay goi tdt la tai san 5).

- Quyeq su dung Cjat thira 90a, to ban d6 sb 4, dién tich 10§m , toa lac tai
7xX, khu pho T, thi tran S, huyén H, tinh Kién Giang theo Gidy ching nhan



quyén str dung dat s AK 941721 do Uy ban nhan dan huyén Hon Dit cap cho
ong L dung tén ngay 01/8/2008. Qua do dac, dién tich dat thuc té giam 13 ,3m’
so voi gidy chimg nhin quyén st dung dat (trong Quyét dinh ndy goi tdt la tdi
san 6).

Ong L xac dinh tai san 6 1a tai san riéng cua éng, nhung sau khi 6ng chét
ngay 18/11/2018, cac dong thira ké 13 nguyén don do ngudi dai dién xac dinh
hang thira ké ctia 6ng L gdm ba T, chi P, chi L, chi D, anh P va yéu cau chia tai
san chung theo quy dinh cta phap luat, cu thé la giao cho cac nguyén don cac tai
san s0 3, 4, 5 va giao cho ba D cdc tai san sO 1, 2, 6; bén nao nhan gia tri cao
hon thi hoan lai bang gia tri cho bén kia.

Bi don ba Nguyén Thi D trinh bay: Ba va 6ng L chung séng nhu vo chdng
tir nam 1987, c6 01 ngudi con chung va tao 1ap duoc khoi tai san chung 1a cac
tai san 1, 2, 3, 4, 5, nhung ba c6 cong stic 16n hon vi 6ng L c6 thoi gian di tu va
sau khi ra t thi 6ng L kinh doanh riéng. Déi voi tai san 6, dy 1a tai san do con
riéng cua ba la Nguyén Thi Nhu T tao 14p, khong phai tai san cua ba va 6ng L.
Trudce yéu cau ctia cac nguyén don, ba khong dong ¥, yéu cau duoc sit dung céc
tai san s6 1, 3, 4, 5. Tai san 2 do anh P quan ly, str dung va tai san 6 thi giao tra
lai cho chi Nguyén Thi Nhu T. Ngoai ra, khoan tién vay tai ngan hang, khoan
tién 6ng L st dung tong cong 970.000.000 dong, ba yéu cau 6ng L phai tra lai
cho ba trudc khi Toa an giai quyét chia tai san.

Nguoi co quyén loi, nghia vu lién quan trinh bay nhu sau:

Chi Nguyén Thi Nhu T: Yéu cau cong nhén tai san 6 13 tai san riéng cta
chi, budc ong Loi phai giao tra gidy chimg nhan quyén st dung dit va sang tén
cho chi. Toan bo khéi tai san chung gitra 6ng L, ba DB dugc tao 1ap tur viéc chi
kinh doanh siéu thi di¢n may.

Anh Lang Thanh P: Anh phu giup gia dinh tir nam 12 tu(;)i‘ va cd cong suc
dong gop trong khoi tai san chung cua 6ng L, ba B. Anh y€u cau dugc s hitu,
su dung tai san 01 va khong yéu cau chia thira ké d61 véi di san 6ng L dé lai.

Ong Nguyén Vin T: (A)ng‘L cho dng ¢ nho trén tai san 03, sau khi Toa an
giai quy@t chia di san thi 6ng dong y di doi tai san cia minh va giao lai mat bang
cho chu sur dung, khong yéu cau boi hoan.

Tai Ban 4n dan sy so tham s6 10/2019/DS-ST ngay 12/4/2019, Toa an nhéan
dan huyén Hon DPat, tinh Kién Giang quyét dinh (tom tat):

Chia di sdan thira ké cia éng Ling Hung L cho ba Pham Thi T, chi Lang
Thi P, chi Lang Thi Kim L va chi Lang Thi Kim D duwoc sir dung cdc quyén si
dung dat sau: Tai san 3, Tai san 4 va Tai san 5 (c6 vi tri tir cdn, chiéu dai cdc

canh).

Ba Nguyén Thi D duoc giao quyén so hitu nha va quyén sw dung cac thua
dat sau: Tai san 1, tai san 2, tai san 6 (co vi tri tir cdn, chiéu dai cac canh).
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Ba D co trc@ch nhiémvhoc‘m tra lgi cho ba T, chi P, ch,i‘L va chi D sé tién
1.014.822.000 dong, cu thé tra cho moi nguoi 253.705.500 dong.

Ba D co trach nhiém hoan tra cho anh P ky phan thira ké anh P dwoc
hwong la 1.064.897.600 dong.

Ba Dp co trach nhiém hoan tra lai cho chi Nguyén Thi Nhu T s6 tién chia
cong suc dong gop vao tai san 6 la 396.889.000 dong.

(Ngoai ra, Toa an cip so thAm con quyét dinh dinh chi phan duong su rat
yéu cau, chi phi tham dinh dinh gia tai san, an phi, quyén khang cdo cua cac
duong su, quyen va nghia vu cta cac duong su trong giai doan thi hanh an).

Ngay 24/4/2019, nguyén don khang céo ban an so tham d6i v6i phan chia
di san cho anh P.

Ngay 25/4/2019, anh P khéang céo ban an so tham theo hudng nhan hién
vat. Ba D khang cdo ban an so tham, yéu cau cong nhén tai san 6 cho chi
Nguyen Thi Nhu T, tai san 1 cho anh P. Yéu cau dugc huong mét phan di san
cua 6ng L va yéu cau cac dong thura ké khac phai tra cho ba s6 tién 970.000.000
dong. Chi Nguyén Thi Nhu T khéng c4o yéu cau cong nhén tai san 6 cho chi.

Ngay 10/5/2019, Vién truong Vién kiém sat nhan dan tinh Kién Giang
khang nghi huy toan bo ban an so tham.

Tai Ban 4n dan sy phlc tham s6 113/2019/DS-PT ngay 25/6/2019, Toa &n
nhan dan tinh Kién Giang quyét dinh (tom tat):

Chdp nhdn mot phan khéng nghi cia Vién truong Vién kiém sat nhan dan
tinh Kién Giang vé phan én phi va chi phi dinh gid tai san.

Khong chdp nhén khéang cdo ciia ba Nguyén Thi B, anh Ling Thanh Pva
chi Nguyén Thi Nhu T.

Chdp nhdn mét phdn khdng cdo ciia cdc nguyén don, sira dn so tham:

Di sdn thiva ké ciia 6ng L dé lai ¢é gid tri 5.522.932.000 déng.

Xdc dinh hang thira ké thir nhdt gom 05 nguwoi: Ba Pham Thi T, chi Lang
Thi P, chi Lang Thi Kim L, chi Lang Thi Kim D va anh Lang Thanh P. Ky phan
thira ké moi nguoi thira ké cua ong L duwoc huong la 1.104.586.400 dong.

Chia di sdn thira ké cia éng Lang Hung L cho ba Pham Thi T, chi Lang
Thi P, chi Lang Thi Kim L va chi Lang Thi Kim D dwoc sw dung cac quyén sw
dung dat sau: Tai san 1, Tai san 3, Tai san 4 va Tai san 5 (c6 vi tri tir cdn, chiéu
dai cac canh).

~ Ba Nguyén Thi B dwoc giao quyén sé hiru nha va quyén sir dung cdc thira

dat sau: Tai san 2, tai san 6 (co vi tri tw cdn, chiéu dai cac canh).

Buéc ba P giao trd lai cho anh P s6 tién 529.156.363 dong.

Bugc ba T, chi P, chi L, chi D lién déi hoan tra cho anh P sé tién
575.430.530 dong.



(Ngoai ra, Toa an cap phuc tham con quyét dinh dinh chi phan duong su
rt yéu cau, nghia vu chim tra, chi phi thim dinh dinh gia tai san, an phi, quyén
va nghia vu ctia cac duong su trong giai doan thi hanh an, hi¢u luc ban an).

Ngﬁéy 12/7/2019, ba b, chi T yé anh P c6 don dé nghi xem xét lai ban an
phtc tham theo thu tuc gidm doc tham.

Ngay 23/7/2019, Vién kiém sat nhan dan tinh Kién Giang c6 van ban sO
02/BCDX-VKS-DS bdo cao d€ nghi khang nghi theo thu tuc gidm doc ban an
phdc tham néu trén.

Tai Quyét dinh s6 37/QDKNGDT-VKS-DS ngay 08/01/2020 (Khdng nghi
37), Vién truong Vién kiém sat nhan dan cip cao tai Thanh phd HO Chi Minh da
khang nghi Ban an dan su phdc tham s6 113/2019/DS-ST ngay 25/6/2019 cia
Toa an nhan dan tinh Kién Giang (Bdn dn sé 113); dé nghi Uy ban tham phan
Toa an nhan dan cip cao tai Thanh phé H6 Chi Minh xét xir giam dbc tham hiy
phan chia di san cta ban an dan sy phic thim néu trén va hiy phan chia di san
ctia Ban an déan su so tham s6 10/2019/DS-ST ngay 12/4/2019 cua Toa an nhan
dan huyén Hon Dat, tinh Kién Giang (Bdn dn sé 10); giao hd so vu an cho Toa
4n nhan dan huyén Hon Dat, tinh Kién Giang xét xir lai theo thu tuc so thdm
ding quy dinh cua phap luat.

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Thanh phdé H6 Chi Minh nghi dé nghi Uy ban thim phan Toa 4n nhan dan cip
cao tai Thanh phd HO Chi Minh chdp nhan khang nghi cta Vién truéng Vién
kiém sat nhan dan cip cao tai Thanh phé HO Chi Minh.

NHAN PINH CUA TOA AN:

[1] Ong Lang Hung L va ba Pham Thi T chung song tir nam 1977, khéng
dang ky két hon, nhung 14 hén nhan thuce té, hop phép theo quy dinh cua phap
luat. Khoang nam 1987, 6ng L chung séng nhu vg chong v6i ba Nguyén Thi P
(khong dang ky két hon); quan hé chung song gitta 6ng T, ba B khdng thuoc
trudong hop dac biét theo Thong tu s6 60/TATC ngay 22/02/1978 ctua Toa an
nhan dan tbi cao, khong duogc coi 13 hon nhan thyc té. Nén khong can xac minh
thoi diém ong L, ba B chung séng voi nhau nam 1986 hay nam 1987 nhu Khang
nghi nhan dinh.

[2] Qué trinh chung sdng, 6ng L va ba P tao 1ap khdi tai san chung la 06
bat dong san tai huyén Hon Dét tinh Kién Giang. Trong do, 05 bat dong san da
duogc cip Giay ching nhan quyén sir dung dat dung tén 6ng L, con 01 bat dong
san chua duoc cap gidy chimg nhan quyén su dung dat, nhung khong vudng quy
hoach. Sau khi 6ng L & riéng thi cac bat dong san nay do ba P khai thac, sir
dung va hudng loi. Téa an cip phuc tham xac dinh 6ng L, ba B mdi ngudi duoc
hudng Y gia tri khéi tai san chung 1 co loi cho ba B, nén Khang nghi cua Vién
truong Vién kiém sat nhan dan cap cao tai Thanh phé Ho Chi Minh cho rang can
phai tinh cong stic cho ba P 1a khong dung.

[3] Tai bién ban lay 10i khai ngay 20/9/2018 (BL 160), 6ng L thira nhan chi



Nguyén Thi Nhu T 14 con riéng cua ba D, c¢6 gui tién cho ong L tidu xai hang
thang (du khong thuong xuyén) va cho ong L di du lich cac nude (nhung 6ng L
khong di). bay la chung cir khong can phai chimg minh, thé hién chi T quan tdm
chim lo doi sdng vat chat, tinh than cho dng L, c6 quan hé nudi dudng. Can cur
Diéu 654 cua Bo luat Dan sy 2015 thi chi T la nguoi dugc thira ké di san cua
6ng L. Toa an cap so tham, cip phiic tham cho rang hang thira ké thir nhit cua
6ng L khéng co chi Nguyén Thi Nhu T 1a khong ding. Khang nghi 37 nhan dinh
chi Nguyén Thi Nhu T duoc hudng di san thira ké ctia ong L 1a ¢ can cir. Tuy
nhién, gitta chi Nguyén Thi Nhu T va 6ng L c6 quan hé nudi dudng nhung
khong thuong xuyén, nén can cho chi Nguyén Thi Nhu T hudng mot phan di
san it hon so v&i ky phan ctia nhitng nguoi thira ké méi dam bao quyén, loi ich
hop phép cua chi Nguyén Thi Nhu T.

[4] Vé xac dinh gia tri tai san tranh chap: Chung thu tham dinh gia thé hién
tai san 1 c6 gia tri 2.200.296.869 dong, nhung Toa an cap phiic tham nhan dinh
tai san nay gia tri 1.749.008.130 1a chwa chinh xac, anh hudéng dén quyén, loi ich
hop phap ciing nhu nghia vu ctia cac duong su, nén khang nghi cua Vién kiém
sat nhan dan cap cao tai Thanh phé Ho Chi Minh vé ndi dung nay 1a c6 can cu.

[5] Anh Ling Thanh P 1a nguoi thira ké di san cua ong L, chua c6 chd 6.
Tda an cip phuc thim chia gia tri, khong chia hién vét cho anh P la khdng phu
hop, anh huong dén quyén loi ich hop phap cua anh P. Mat khac, can xac minh
day du nhimg nguoi dang sinh song trén tai san tranh chip (nhitng ngudi trong
ho 6ng Nguyen Van T, ho chi Nguyen Thi Nhu T, ho anh Lang Thanh P) dé dua
vao tham gia t6 tung mai giai quyet toan dién, triét dé vu an. Do do, Khang nghi
ctia Vién kiém sat nhan dan cap cao tai Thanh phé HO Chi Minh 12 ¢ can ctr
chap nhan.

Vi cac 1€ trén;

QUYET PINH:

Can cr vao Diéu 337, Piéu 343 va Diéu 345 Bo luat T6 tung dan sy nim
2015;

Chap nhan Khang nghi s6 37/QDKNGDT-VKS-DS ngay 08/01/2020 cia
Vién truong Vién kiém sat nhan dan cap cao tai Thanh phé H6 Chi Minh.

Huay mot phin Ban an dan sy phtc thim s 113/2019/DS-ST ngay
25/6/2019 ctia Toa an nhan dan tinh Kién Giang va hily mot phan Ban 4n déan sy
so tham s6 10/2019/DS-ST ngay 12/4/2019 ciia Toa an nhan dan huyén Hon
Pat, tinh Kién Giang (d6i voi phan chia di san thira ké) trong vu an "Tranh chdp
di san thira ké" gilta nguyén don ba Pham Thi T, chi Lang Thi P, chi Lang Thi
Kim L, chi Lang Thi Kim D véi bi don ba Nguyén Thi B, nguoi co quyén loi,



nghia vu lién quan chi Nguyén Thi Nhu T, anh Lang Thanh P, 6ng Nguyén Vin
X, ba Nguyén Thi G va ong Nguyén Vin T.

Giao hd so vu 4n vé Toa an nhan dan huyén Hon Pit, tinh Kién Giang xét
xtr lai phan bi hiy theo thii tuc so thim ding quy dinh ctia phap luat.

Quyét dinh giam ddc tham nay cé hiéu luc phap ludt ké tir ngay ra quyét
dinh.

Noi nhén: q TM. UY BAN THAM PHAN

- Chanh 4n TANDCC tai TP HCM (dé bao cao); AN - 3 7 e
A e chp(€iociok THAM PHAN - CHU TQA PHIEN TOA
- Vu phép ché va QLKH TANDTC; (da ky)

- TAND tinh Kién Giang;

- TAND huyén Hon Dit, tinh Kién Giang;

- Chi cuc THADS huyén Hon Dat, tinh Kién Giang;
- Cac duong sy (theo dia chi);

- Luu VP, Phong HCTP, Phong GDKT, HSVA.

Pham Hong Phong



