TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM

TAI THANH PHO HO CHI MINH DPoc 1ap — Tw do — Hanh phuc

Ban 4n s6: 38/2019/KDTM-PT
Ngay 23 - 7 - 2019

VIv: Tranh chip quyen so hitu von
gop thanh 1ap Cong ty cd phan

’ ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phdn - Chii toa phién toa:  Ba Tran Thi Huyén Van

Cac Tham phan: Ba Huynh Thanh Duyén

Ong Vii Ngoc Huynh

- Thw ky phién toa: Ba Mai Thi Thu Trang - Thu ky Toa an nhan déan cap
cao tai Thanh pho H6 Chi Minh.

- Dgi di¢n Vign kiém sdt nhan dén cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Tran Ngoc Lam - Kiém sat vién.

Ngay 23 thang 7 nam 2019, tai tru s Toa an nhan dan cép cao tai Thanh
phd H6 Chi Minh, xét xtr phtic tham céng khai vy an kinh doanh thuong mai thy
ly so 60/2018/TLPT-KDTM ngay 17 thang 10 ndm 2018 vé viéc “Tranh chap
quyén s& hiru vén gop thanh 1ap cong ty cd phan”.

Do Ban 4n kinh doanh thuong mai so thim sé 01/2018/KDTM-ST ngay
24 thdng 08 nam 2018 cua Toa an nhan déan tinh Vinh Long bi khang céo.

Theo Quyét dinh dwa vu an ra xét xi phic tham sé 1279/2019/QDPT-
KDTM ngay 27 thang 6 nam 2019, gitta cac duong su:

1. Nguyén don: Ong BUi Thanh Ng, sinh ndm 1970. Noi cu tri: S0 95B
duong Ng, phuong 2, thanh pho V, tinh Vinh Long (c6 mat)

2. Bi don: Cong ty CO phan Bé tong Tr. Tru so: S6 214A, 4p T, xa T,
thanh pho V, tinh Vinh Long.

Nguoi dai dién theo phap luat c6 6ng Nguyén Van D, sinh nam 1964.
Chtrc vu: Giam doc. Noi cu tra: S6 80A/26 Pho Co Diéu, phuong 3, thanh pho
V, tinh Vinh Long (c6 mat).

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1. Ong Ding Van Tr, sinh nim 1964. Noi cu tra: S6 380/22, 4p Th, x&



Th, huyén L, tinh Vinh Long, (ving mit).

3.2. Cong ty Cé phan dau tu xay dung C. Try so: S6 107/3, Pham Hung,
phuong 9, thanh pho V, tinh Vinh Long.

Nguoi dai dién theo phap luat c6 6ng Nguyén Viét Th, sinh nam 1952.
Noi cu tra: S6 196 duong Lé Thai To, phuong 2, thanh phd V, tinh Vinh Long.

Nguoi dai dién theo uy quyén cua ong Th c6 ong Nguyén Van D, sinh
nam 1964. Noi cu tra: S6 80A/26 Pho Co Diéu, phuong 3, thanh pho V, tinh
Vinh Long ( c6 mat). (Theo van ban uy quyeén lap ngay 23/4/2018 BL s0 478)

3.3. Ong Nguyén Viét Th, sinh ndm 1952. Noi cu tra: S6 196 duong Lé
Thai T6, phuong 2, thanh pho V, tinh Vinh Long.

3.4. Ong Lé ,Vén S, sinh nam 1961. Noi cu tra: S& 57A V3 Thi Sau,
phuong 1, thanh pho V, tinh Vinh Long.

3.5. Ong L&m Quang H, sinh nam 1963. Noi cu tru: S6 57B, dudong Vo
Thi Sau, phuong 1, thanh pho V, tinh Vinh Long.

, 3.6. Ong Tran Trong H, sinh nam 1973. Noi cu tru: Tb 7A, t6 dan phé 2,
thi tran Krong nang, huyén Krong nang, tinh Paklak.

3.7. Ong Trﬁp Thanh H, sinh nim 1967. Noi cu tra: S6 12 duong 14/9,
phuong 5, thanh pho V, tinh Vinh Long.

Ngudi dai dién hop phép ciia dng Nguyén Viét Th, 6ng Lé Vin S, 6ng
Lam Quang H, 6ng Tran Trong H, 6ng Tran Thanh H c¢6 ong Nguyén Vin D,
sinh ndm 1964. Noi cu tra: S& 80A/26 Pho Co Piéu, phudng 3, thanh phd V,
tinh Vinh Long, c6 mat. (Theo van ban ty quyén lap ngay 23/4/2018 But luc sb
452, But luc s6 670-672).

Nguoi khdng cdo: Nguyén don 6ng Bui Thanh Ng.
NOI DUNG VU AN:

Theo don khoi kién ngay 16/11/2016 va cac loi khai tiép theo trong qud
trinh gidi quyét vu dn, dai dién nguyén don Bui Thanh Ng trinh bay:

Vao ndm 2004, ong BUi Thanh Ng va bang Van Tr thong nhat thoa thuan
thanh lap Cong ty trach nhiém hitu han Tr (go1 tat la Cong ty Tr) trong do ong
Ng gop 40% cb phan, béang Van Tr gop 30% cd phan béang Thi Huong (em
rudt 6ng Tr) gop 30% co phan, duge So Ké hoach Pau tu tinh Vinh Long cap
gidy phép kinh doanh véi ndi dung dang ky kinh doanh xay lap, xay dung, mua
ban vat li¢u xay dung.

Pén ngay 10/4/2008, 6ng Ng va 6ng Tr, ba Huong théng nhat thanh 1ap
thém mot cong ty mai 1a Cong ty C6 phan Bé tong Tr (goi tat 1a Cong ty bé tong
Tr) trong d6 Cong ty Tr gdp 50% cd phan twong duong sb tién gop vén la
5.000.000.000d6ng va ca nhan dng Ng va dng Tr mdi nguoi gop 20% cb phan
tuong duong sb tién gop vén 1a 2.000.000.000ddng, Cong ty C6 phan dau tu xay
dung C gop 10% cb phan twong duong sd tién gbp von 1a 1.000.000.000d0ng,
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lic nay giao cho 6ng Tran Thanh H 1am Chu tich hoi dong quan tri va hoi dong
quan tri thong nhit thué 6ng Nguyén Van D lam giam déc. Cac cd dong cong ty
d3 gop du tién mat trong do Cong ty co phan dau tu xay dung C (goi tat 1a Cong
ty Cibico) gop vén bang cach cho thué quyén sir dung dat.

Danh sach c6 dong sang lap Cong ty CO phan Bé tong Tr lap ngay
02/10/2008 gdém 07 thanh vién co6 ky tén xac nhan cua ong D trong do6 c6 ghi
nhan 6ng Ng gop vbn 2.000.000.000 dong. Theo bao céo tai chinh nam 2009 cua
Cong ty C6 phan Bé tong Tr 1ap ngay 05/11/2010 da xac dinh von gop dau tu da
da 10.000.000.000d0ng. Chung thu tham dinh gia dinh gia tai san ciia Cong ty
Bé tong Tr 1a 8.195.000.000 dong chwa bao gdm nha lam viéc va nha giit xe.
Nhu vy cac co dong da thuc hién xong viée gop von dé thanh 1ap Cong ty bé
tong Tr.

~Dén ngay 08/10/2008, Cong ty Tr chuyén 20% ¢ phan cua cong ty cho
Nguyén Viét Th, Lé Van S, Lam Quang H. Do c6 dong thay doi nén thang
5/2009, S¢ ké hoach dau tu tinh Vinh Long cap giay phép ding ky kinh doanh
lan 2.

Thang 12/2011, dng Ng, dén Cong ty Bé tong Tr thi bao vé cua cong ty
khong cho vao véi ly do ¢ phan ctia dng Ng di sang tén cho ong Tran Trong H.
Ong Ng dén Cong ty khiéu nai nhung khong ai giai quyét. Sau d6 Ong Ng khoi
kién tai Toa an nhung ong Pang Vin Tr khong dén Toa an giai quyét nén 6ng
Ng rat don khai kién dé dang bao tim dia chi 6ng Tr. Khi tim duoc dia chi 6ng
Tr thi 6ng Ng tiép tuc khoi kién tai Toa an.

Nay 6ng Ng khoi kién yéu cau Toa an cong nhan dng Ng la cd dong sang
1ap c6 s hiru 20.000 cb phan tri gia 2.000.000.000 déng, chiém 20% vén diéu 1é
Cong ly bé tong Tr. Can clr vao bao cdo tai chinh cua cong ty hang nam, ong Ng
yéu cau Toa an giai quyét budc Cong ty Bé tong Tr phai tra cd tirc hang ndm cho
6ng Ng, tinh tir ndm 2009 dén nam 2016 13 1.135.663.344 dong cy thé 1a nim
2009 loi nhuan 1a 1.791.891.105 dong, nam 2010 lgi nhuan 1a 677.387.517
dong, ndm 2011 lgi nhuan 1.065.328.016 dong, ndm 2012 loi nhuan
537.237.602 dong, nam 2013 bi 16 269.840.560 dong, nam 2014 loi nhuin
565.367.683 déng, nam 2015 loi nhuan 957.392.547 déng, nam 2016 loi nhuan
353.552.811 dong, tong cong la 5.678.316.721 dong x 20% = 1.135.663.344
dong.

Tai bang khai y kién va cdc 1o khai tlep theo trong qud trinh giai quyét vu
dn, dai dién Cong ty Co phan Bé téng Tr c6 dng Nguyén Vian D dai dién trinh
bay:

Cong ty C6 phan Bé tong Tr dugc thanh 1ap gdm bén thanh vién 1 ¢
déng sang 1ap gdm ong BUi Thanh Ng, 6ng Pang Vin Tr, Cong ty trach nhiém
hitu han Tr (goi tit 1a cong ty Tr), Cong ty c¢b phan dau tu xdy dung C (goi tat 13
cong ty Cibico), vdi von diéu 1¢ 1a 10.000.000.000 dong. Trong d6 6ng Ng dang
ky gop von 1a 2.000.000.000 dong; 6ng Tr dang ky gop von 1a 2.000.000.000
dong; Cong ty Tr dang ky gop von 1a 5.000.000.000 dong va Cong ty Cibico
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dang ky gop von 1a 1.000.000.000 déng. Sau do, cac cd dong gop von cu thé
gom:

+ Cong ty c6 phan Tr gop vén 50% béng tai san la may moc thiét bi gdbm
dan quay bé tong tri gia 1.400.000.000 doéng, cau truc dam doi tri gia
900.000.000 ddng, 10 hoi dbt bang than tri gia 900.000.000 dong, may ubn cit
sat 200.000.000 dong, 16ng cudn thép 200.000.000 dong, san lip mit bing
1.400.000.000 dong tong cong tri gia bang 1a 5.000.000.000 dong. C6 1ap bién
ban giao tai san ngay 18/7/2008 (But luc 412).

+ Cong ty Cibico gbp vbn 1a 10% do 6ng Nguyén Viét Th Chu tich hoi
déng quan tri 20p vbn 14 nha lam viéc 400.000.000 déng, tram tron bé tong
350.000.000 dong, nha xe 150.000. 000 d6ng, trang thiét bi van phong gdm may
tinh ban ghé 1a 100.000.000 ddng, tong cong 1a 1.000.000.000 dong. Co 1ap bién
ban ban giao tai san ngay 18/7/2008 (But luc 413).

Riéng ddi véi co dong 1a 6ng Ng va 6ng Tr sau 90 ngay khong ¢ gop von
nén ngay 18/3/2011 tai Pai hoi co dong Cong ty Bé tong Tr quyét dinh cho
Cong ty Trach nhiém hitu han Tr (d6i tén thanh Cong ty C6 phan Tr) gop bu
40% c6 phan ciia 6ng Tr va dng Ng khong thuc hién gop von va Cong ty co
phan Tr da gop bang tai san nha xuong tri gia 1.096.201.000 dong, tram bién ap
851.000.000 dong, 16 khudn cong tir phi 300-phi 400, hang rao cong ty thoat
nudc, tong tri gia 1a 4.007.707.000 dong cho du von diéu 1¢.

Pén thang 6 nam 2011 Cong ty Bé tong Tr co gui thong bao cho ong Ng
dén cong ty dé thuc hién hoan thanh nghia vu gép vén nhung dng Ng khdng
dén.

Ngay 28/10/2011 thi Cong ty Bé tong Tr moi chot dugce co dong sang lap
gom 07 thanh vién gom: Cong ty C6 phan Tr gop von 25% cb phan, Cong ty c6
phan dau tu xay dung C gop 10% cd phan Ong Nguyén Viét Th gop von 10%
cod phan Ong Lé Van S gép von 5% co phan Ong Lam Quang H gop von 5% co
phan; Ong Tran Trong H gop von 30% cb phan; Ong Tran Thanh H gop von
15% c6 phan. Nam 2013, Cong ty Co phan Tr ban toan b 25% co phan cho ong
Tran Trong H. V& viéc chia cd tirc cho cac c6 dong cua Cong ty C6 phan Bé
tong Tr dugc thyuc hién tir nam 2012 dén nay.

Danh sach c6 dong sang lap Cong ty C6 phan Bé tong Tr gom 07 thanh
vién c6 ky tén xac nhan do nguyén don 6ng Ng cung cap 1a thi tuc dé dang ky
kinh doanh tai S& ké hoach dau tu tinh Vinh Long. Con béo cdo tai chinh ndm
2009 xac dinh von goép dau tu da du 10.000.000.000 dong 1a ngudn vdn kinh
doanh bat budc phai bang sé tién 10.000.000.000 dong trén gidy phép kinh
doanh, trong bao cdo tai chinh c6 ghi cac khoan phai thu khéc 1a 3.000.000.000
ddng thé hién trong bang cin dbi tai khoan nim 2009. Ching thu thim dinh gid
va gia tri tai san thue 1a khac nhau. Nhu vay danh sach c6 dong sang 1ap, ching
thu tham dinh gi4 va bang can dbi tai khoan nam 2009 khong phai 1a can cir x4c
dinh von gop ciia 6ng Ng.



Do d6, Cong ty C6 phan Bé tong Tr khong dong § y theo yéu cau khoi kién
ctiia nguyén don Bui Thanh Ng. Ngoai ra, bi don yéu cau Toa an xac dinh lai
tinh phép 1y cua viéc khai kién, thoi hicu khoi kién vi thoi han giai quyét kéo dai
d3 lau. Bi don Cong ty Bé tong Tr khong c6 yéu cau gi khac.

Nguoi ¢é quyén loi va nghia vu lién quan Nguyen Viét Th, Lé Van S, Lam
Quang H, Tran Trong H, Tran Thanh H ¢6 0ng Nguyén Vin D dai dién trinh
bay: Khong chip nhin yéu cdu khoi kién cua nguyén don Bui Thanh Ng va
khong c6 yéu cau doc 1ap trong vu an.

Tai ban ty khai ldp ngay 27/7/2018 nguwoi c6 quyén loi va nghia vu lién
quan 6ng Dang Van Tr trinh bay: Ong Tr xé4c dinh 6ng khong phai la thanh vién
ctia Cong ty Co phan Bé tong Tr do 6ng khong thyc hién gop von nhu dang ky.
Ong Ping Vin Tr yéu cau dugc vang mit khi Toa an giai quyét vu an.

Tai Bin dn so thim sé 01/2018/KDTM-ST ngay 24/8/2018, Toa an
nhan dan tinh Vinh Long dd quyét dinh:

Can ct vao khoan 4 Piéu 30 va khoan 1 Diéu 37; Khoan 1 Diéu 147,
khoan 1 Diéu 228 cua B Luit tb tung dan sy nam 2015; diém b khoan 3 Diéu
23 Nghi quyét sé 03/2012/NQ-HPTP ngay 03/12/2012 ctia Hoi dong Tham
phan Toa an nhan dan Toi cao huéng dan thi hanh mot sé quy dinh trong phan
tht nhat “Nhitng quy dinh chung” ctua Bo luit t6 tung Dan su d3 duoc sira doi,
bd sung theo Ludt sira d6i, bd sung mdt sd diéu cua Bo luat té tung Dan su;
khoan 1, khoan 3 Diéu 27 ciia Phap 1énh an phi, 1¢ phi Toa an; Khoan 2 Piéu
155 BO luat dan sy nam 2015

Cin cir diém b Khoan 1 Diéu 29, Diéu 84, Piéu 93 Luat Doanh nghiép
nam 2005; Khoan 5 Diéu 23 Nghi dinh s6 102/2010/ND-CP Ngay 01/10/2010
ctia Chinh phu “Hudng dan chi tiét thi hanh mot sb diéu cua luat Doanh nghiép”.

1. Khong chp nhan yéu cau khoi kién ctia ong BUi Thanh Ng yéu clu xac
dinh ong Ng s0 hitu 20.000 ¢6 phan tri gia 2.000.000.000 dong (Hai ty dong)
chiém 20% von diéu I¢ tai Cong ty C6 phan Bé tong Tr.

2. Khéng chap nhan yéu cau ctia 6ng Bli Thanh Ng yéu cau Cong ty. Co
phan B¢ tong Tr chia tra ¢6 tirc cho 6ng Ng tir naim 2009 dén nam 2016 bang

tong so tién 1 1.135.663. 344d0ng (Mot ty mét tram ba muoi 1am tri¢u sau tram
sau muoi ba ngan ba traim bon muoi bon dong).

Ngoai ra, ban an so tham con quyét dinh vé an phi dan sy va quyén khang
cao theo luat dinh.

Ngay 05/9/2018, nguyén don 6ng Bui Thanh Ng khang céo toan b ban an dé
nghi Hoi dong xét xtr phuic tham chap nhan toan bg yéu cau khoi kién cua ong.

q Dai ,dién Vién kiém sat nhan dan cép cao tai Thémh phé HO Chi Minh phat
biéu: V& to tung: Hoi dong xét xur va cac duong sy déu thuc hién dung quy dinh
cua Luat to tung dan sy. V€ ndi dung: Tai phién toa cac nguyén don khong cung
cap duoc tai liéu chirng cr nao méi chimg minh cho yéu cau cua minh nén
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khong ¢6 co s& chap nhan. Pé nghi hoi dong xét xir khong chdp nhan yéu cau
khang céo cua nguyén don, gilr nguyén ban an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ciru cdac tai liéu co trong hé so vu an dwoc tham tra tai
phién toa, can cwr vao loi trinh bay cua dwong suw va két qua tranh ludn tai phién
toa, Hoi dong xét xu nhdn dinh:

[1] Vé td tung:

Pon khang cdo cia nguyén don ndp trong thoi han quy dinh cua phap
ludt nén hop 1¢.

Vé tham quyén Nguyén don dng BUi Thanh Ng khdi kién tranh chap voi
Cong ty C6 phan Bé tong Tr (sau déy goi tat 1a Cong ty Bé tong Tr) lién quan
dén thanh 1ap cong ty thudc tham quyén giai quyet cua Toa an theo quy dinh tai
khoan 4 Diéu 30 va khoan 1 DPiéu 37 B luat td tung dan su.

[2] Xét khang céo cia nguyén don yéu ciu chip nhan toan bd yéu cau
khoi kién cia nguyén don:

Ong Ng khai kién hai yéu cau: Budc Cong ty c6 phan Bé tong Tr tra phan
von gop so hitu 20.000 c6 phan tri gia 2.000.000.000 dong, chiém 20% von diéu
1¢ Cong ty C6 phan Bé tong Tr. Budc cong ty co phan Bé tdng Tr phai tra co tirc
hang nam tir 2008-2016 1a 1.1135.663.344 dong.

Theo ho so vu an thé hién: Néam 2008 cong ty Bé tong Tr thanh lép. Sau
do, cong ty Bé tong Tr hop dai hdi c6 dong va thay doi giay phép dang ky kinh
doanh.

Tai phién toa phuc tham, 6ng D khai qua trinh hop c6 dién thoai bao cho
6ng Ng nhung 6ng Ng van khong dén hop. Khi 6ng Ng khong dén hop cong ty
van tién hanh hop binh thuong va da chuyén nhuong phan vén gop ciing nhu
thue hién cac thu tuc chuyén tén tir 6ng Ng sang cho nhiing nguoi khac.

Ong Ng khai khéng duoc théng bao vé vige chuyén nhuong \fén gbp cua
ong trong khi ong da nop du 2.000.000.000 dong co6 chir ky cua tat ca nhimng
thanh vién trong danh sach c6 dong sang 1ap cong ty.

Tai phién toa phuc tham, dai dién cua bi don xac nhan rang co 13i trong
qua trinh triéu tap 6ng Ng dén hop. Khi triéu tap dng Ng, cong ty co goi dién
thoai ma khong gui gidy moi hop theo dung quy dinh phap luat. Ong Ng khai
trude toa khong duge tri¢u tap lam ong mat quyén loi. Cong ty khong tri¢u tap
ong ma ty ¥ loai 6ng ra khoi danh sach c6 dong 1am anh huong dén quyén loi
ctia 6ng vé phan chia loi nhuan. Ngoai ra, 6ng khai c6 dua s6 tién 2.000.000.000
ddng cho phia céng ty nhung so thdm chua cho hai bén tién hanh ddi chat.

Nhu vay, 101 khai cua phia bi don tai phién toa phtc tham thira nhan c6 sai
sot trong viéc hop hdi dong thanh vién khi loai 6ng Ng ra khoi danh sach c¢o
dong. Viéc nay da lam anh hudng dén quyén lgi ciia dng vé phén chia ¢o tirc.
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Hoi dong xét xir phuc tham théy réng 161 thira nhén cua phia bi don 1a tinh
tiét moi tai phién toa phuc tham cap so tham khong c6 16i. Vi vay, dé dam bao
quyén loi cho cac duong su can hiy toan bo ban an dé xem xét lai vu &n theo
trinh tu thu tuc chung.

[3] V& an phi phtc thim: Do ban 4n so thim bi huy nén 6ng Bui Thanh
Ng khong phai chiu.

Ar} phi dé}n su so thim va cac chi phi td tung khac s¢ dugc xéac dinh lai khi
giai quyét so tham lai vu an.

Vi cac lé trén,

QUYET PINH
~ Cén cir khoan 3 Diéu 308; khoan 1 Piéu 310; Khoan 3 Diéu 148 BJ lujt
to tung dan sy nam 2015.

1. Chép nhan mot phan yéu cau khang céo cua 6ng Bui Thanh Ng.

Huy toan bo Ban 4n so tham so 01/2018/KDTM-ST ngay 24 thang 08
nam 2018 ctia Toa an nhan dan tinh Vinh Long.

Chuyén toan bo ho so vé cho Toa an nhan dan tinh Vinh Long giai quyét
lai theo thu tuc chung.

2. Vé an phi kinh doanh thuong mai:

An phi phac tham: Ong Bui Thanh Ng khong phai chiu dugc nhan lai
2.000.000 dong tien tam Ung an phi theo bién lai thu tam tmg an phi, 1¢ phi toa
an s6 0001076 ngay 06/9/2018 cua Cuc thi hanh an dan su tinh Vinh Long.

An phi so tham va céc chi phi t6 tung khac s& dugc xac dinh lai khi giai
quyét so tham lai vy an.

Trong trudng hop ban an, quyét dinh duogc thi hanh theo qui dinh tai Diéu
2 Luat thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén
thi hanh an hodc bi cudng ché thi hanh an theo qui dinh tai céc Diéu 6,7 va 9
Lu§1t thi hanh an dan su; Thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai
Diéu 30 Luat thi hanh an dan su.

Noi nhgn: , ~ TM. HQI PONG XET XU

— Toa én nhan dan toi cao (1); THAM PHAN - CHU TQA PHIEN TOA
— VKSNDCC tai thanh phé H6 Chi Minh (1);

— TAND tinh Vinh Long (1);

—VKSND tinh Vinh Long (1);

— Cuc THADS tinh Vinh Long (1);
— Cac duong su (4);

— Luu: hd so (1),VP(3),14b (TTPT);

Tran Thi Huyén Van



Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.



