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TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH KHANH HOA Poc 1ap — Tw do — Hanh phic

An sb: 06/2023/DS-PT
Ngay: 02 - 02 - 2023

VIV “Tranh chap hop dong
mua ban can ho”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH KHANH HOA

- Thanh phdn héi dong xét xir phiic tham géom cé:

Théam phan - Chui toa phién toa: Qng Tran Hitu Vién
Cac Tham phan: Ong Vo6 DBinh Phuong
Ong Nguyén Hong Tuan

- Thw ky phién toa: Ba Trinh Thi Bién — Thu ky Toa &n, Toa &n nhan dan
tinh Khanh Hoa.

- Pai dién Vign kiém sdt nhin déan tinh Khdnh Hoa tham gia phién toa:
Ba Huynh Thién Huong - Kiém sat vién.

Ngay 02 thang 02 nam 2023, tai Tru s& Toa an nhan dan tinh Khanh Hoa
md phién toa cong khai xét xtr vu an dan sy phuc tham thy 1y s6 86/2022/TLPT-
DS ngay 25 thang 11 nim 2022 vé “Tranh chdp hop déng mua ban cin hé”. Do
Ban 4n dan su so tham s 39/2022/DS-ST ngay 05 thang 9 ndm 2022 ctia Toa 4n
nhan dan thanh phdé Cam R, tinh Khanh Hoa bi khang c4o. Theo Quyét dinh dua
vu 4n ra xét xir phic tham sé 68/2022/QD-PT ngay 15/12/2022, Quyét dinh hoan
phién toa s6 01/2023/QDPT-DS ngay 04/01/2023, giita cic duong su:

- Nguyén don: Ba Tran Thi Kim H, sinh nam 1954; dia chi: 332 L& Hong
P, phuong Phuac H1, thanh pho N, tinh Khanh H2.

Dgi di¢n theo uy quyen cua nguyén don: Ong Tran Hung D, sinh nim
1960; dia chi: 10D, Bbuong 2/4, T6 8 Tay Bac, phuong Vinh H1, thanh pho N,
tinh Khanh H2. Co mat tai phién toa.

- Bi don: COng ty C6 phan Tran Thai Cam R; dia chi: L6 TT13, L6 D14d,
L6 TT9b, Khu 4, Khu du lich Bac Ban dao Cam R, phuong Cam Nghia, thanh
pho Cam R, tinh Khanh H2.

Nguoi dai dién theo iy quyén cua bj don: Ba Liéu Thi Ngoc L, sinh nim
1983 vé‘ ba Tran Thi Thanh T, sinh nam 1988, Nhan vién Phap ché Cong ty Co
phan Tran Thai Cam R. C6 mat tai phién toa.

- Nguoi bdo vé quyén va loi ich hop phép cia bi don: Ong L& Vin H3 va
ong Hoépg Xuan Q, Luat su Cong ty Luat TNHH MYWAY thudc Poan Luat su
Ha N1. Ong Hoang Xuan Q vang mat. Ong Lé Van H3 c6 mat tai phién toa.
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NOI DUNG VU AN:

- Theo don khoi kién, qua trinh tranh tung va tai phién toa, nguyén don
trinh bay:

Pau nam 2018, Cong ty C6 phan Tran Thai Cam R (Céng ty) quang cao
trén phuong tién thong tin dai chung, thdng qua nhan vién ban hang, dai Iy moi
gioi bt dong san gioi thiéu vé dy an The A 5 sao tai bai bién Cam R da mo ban.
Cong ty khang dinh vai khach hang day la du an dat thué 50 nam, hd so phap Iy
day du, da tra tién thué dat mot lan. Tin twong vao COng ty, ngay 27/5/2018, ba
Tran Thi Kim H thoa thuan ky quy voi Cong ty dé mua cin ho.

Ngay 21/5/2019, ba Tran Thi Kim H va Cong ty da ky két Hop dong mua
ban can ho WiB07-24. Tang: 7. Thap: Wi (Hop dong mua ban cian ho). Theo Hop
dong ba H da thanh toan duoc 70% gia ban can ho, vai sb tién 1.253.785.497
dong. Thoi gian dy kién ban giao can ho theo quy dinh la thang 12/2020. Ngay
06/7/2020, ba H nhian dugc Van ban s6 57 vé viéc gia han ban giao can ho toi
thang 6/2021. Ngay 07/7/2021, ba H nhan duoc Vin ban s6 59 ngay 30/6/2021
cua Cong ty, thoi gian du kién ban giao can ho thang 12/2021. Ngay 13/8/2021,
Cong ty c6 Thdng bao sb 76, hoan thanh xay dung du an va khai thac dua vao str
dung truoc ngay 30/6/2023.

Mt khac, theo To trinh s6 5210/Ttr — UBND ngay 15/6/2021 cua Uy ban
nhan dan tinh Khanh H2 gui Ban Can sy dang Uy ban nhan dan tinh Khanh H2
dé xin y kién Ban Thuong vu Tinh uy vé hé so dé nghi diéu chinh du an The A
do Céng ty C6 phan Tran Thai Cam R gui cap co tham quyén tinh Khanh H2 ngay
08/9/2020, tai To trinh thé hién rd noi dung: Du an bi tam dirng 36 thang (tur thang
4/2018 dén thang 5/2021) dé phuc vu cong tac thanh kiém tra va xur ly khic phuc
sai pham, vuong méc du an. Dy an & thoi diém hién tai, Cong ty dang xin diéu
chinh tién @6 thuc hién du an theo do viéc hoan thanh xay dung co so ha tang du
an trudc ngay 30/6/2023. Dy an diéu chinh ting tong vén dau tu khoang 710 ty
ddng thanh 2.978 ty dong.

~ Quatrinh yéu cau giai quyét cham dut Hop dong mua ban cin ho véi Cong
ty Co6 phan Tran Thai Cam R:

Lan 1: Ngay 30/6/2021, ba H c6 don dé nghi vé viéc don phuong cham
dut Hop dong mua ban can ho vi chu dy an da vi pham hop dong, do chu dau tu
chua ban giao cin ho so voi ngay ban giao cin ho du kién (thang 12/2021), dong
thoi, thoi han sir dung dat du an tinh dén nim 2021 quyén st dung dat 38 nim
chtr khdng phai nhu cam két ban dau la cap gidy chang nhan quyén str dung dat,
quyén so hiru tai san co thoi han sir dung la 50 nam.

Lan 2: Ba H c6 don dé nghi vé viéc don phuong cham dat Hop dong mua
ban can ho.

Pén ngay 21/8/2021, da hon 180 ngay so voi du kién ban giao can ho
thang 12/2021, Cong ty khong giai quyét don ngay 03/6/2021, ngay 20/7/2021 va
khong thé hién trach nhiém phan hdi dé nghi cua ba H. Céng ty tiép tuc c6 Vin
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ban s6 59/2021, vé viéc thoi gian ban giao can ho ngay 30/6/2021 (nhan ngay
07/7/2021) va Vin ban s6 66/2021 ngay 15/7/2021, vé viéc xay ra su kién bat kha
khang anh huong dén du an The A, thoi gian du kién ban giao cin ho la thang
12/2021. Viéc Cong ty ban hanh 02 Van ban trén co ndi dung khéng phu hop thuc
té, vi: Chi thj 16/CT-TTg ngay 31/3/2020 cta Chinh phu va Chi thi s6 15/CT-TTg
ngay 27/3/2020 cua Chinh phu, Cong vin s 2601/VPCP KGVX ngay 03/4/2020
cua Van phong Chinh phu vé viéc thuc hién Chi thi 16/CT-TTg vé phong chong
dich Covid-19, Céng vin s6 4471/UBND-VP ngay 09/7/2021 cua Uy ban nhan
dan thanh phd N va Cong vin s 2891/UBND-VX cua Uy ban nhan dan thanh
phé Cam R Vé trién khai Cong dién s6 03/CD-CTUBND ngay 08/7/2021 va Cong
dién s6 07/CD-UBND ngay 19/8/2021 cua Chu tich Uy ban nhan dan tinh Khanh
H2.

Tat ca cac Cong van, Chi thi trén déu thé hién “Tam dung hoat dong cac
co so kinh doanh dich vy trén dia ban, tru cac co so kinh doanh cac loai hang hoa,
dich vy thiét yéu nhu: Nha may, co so san xuat, céng trinh giao thdng, xay dung;
co s kinh doanh dich vy, hang hoa thiét yéu (lwong thuc, thuc pham, duoc pham,
xing, dau, dién, nuoc, nhién liéu...)

Cong ty vi pham cac khoan 1,2,3,4,5 va 6 Dicu 8 Luat Kinh doanh bat
dong san nam 2014, cu thé:

Hop ddng mua ban cin ho khi chua co gidy phep xay dung, chua co vén
ban Cua So Xay dung Khanh Hoa cho phép Cong ty du dleu kién ban can ho, trong
khi gidy phép xay dung toa nha co cin hé cua ba Hoa ¢ sb 89/GPXP-SXD do So
Xay dung Khanh H2 cip ngay 15/11/2019 (HDMB c6 trudc thoi diém cap gidy
phép xay dung la chua dung). Cong ty da dﬁng cac giay phép xéy dung thu{)c toa
nha khac dé quan ba hinh anh, Cong ty da quang ban can ho co thoi han su dung
50 nam nhung gidy chirng nhan dau tu va glay ching nhan quyen st dung dit tinh
dén nam 2021 chi con 38 nim. Hanh vi trén cua Cong ty C6 phan da vi pham Luat
Pat dai naim 2013, Luat Pau tv nam 2014. Mat khac, Cong ty da thu tién cua
khach hang khéng C(') hoa don tai chinh theo dung quy dinh.

_Tai phién toa, Nguyén don cho rang Bi don da ra dbi Nguyén don khi
giao ket Hop dong mua ban can ho nén bi vo hi¢u do tinh phap Iy khong phu hop
voi cac quy dinh Luat Kinh doanh bat dong san ndm 2014, Hop dong mua ban
can hg co doi trgng khong ro rang, khong the thuc hién dugc, vi pham dieu cam
cua luat, che giau thng tin, lra doi ba H tai thoi diém ky ket Hop dong mua ban
can ho, cu thé chirng minh:

- Tinh phap ly giao két hop d6ng mua ban cin ho
7 (i) V& myc dich st dung dat: Dy an The A duoc tinh Khanh Hoa phé duyét
dé lam du lich chir khéng phai dé ban can hd.

(i) Nop tién thué @it 01 1an cho ca thoi gian thué 50 nam: Tinh dén thang
8/2022, bi don chua thyc hi¢n nghia vy tai chinh, cho nha nuoc, chua nop tien
thué dat.
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(iii) Vé glay ching nhan quyén sir dung dat va tai san gan lién voi dat: Bi
don chua co gidy to Chu:ng thu phap Iy vé quyén str dung dat nén chua du diéu
kién giao dich Iap hop dong mua ban cin ho theo quy dinh cta phap luat. Tai thoi
diém ba Hoa ky quy va ky Hop ddng mua ban cin ho du an chua du diéu kién
mua ban, chuyén nhuong.

(iv) Vé Gidy phép xay dung s6 17, sb 20, s6 89: Gidy phép xay dung sd
17, s6 20 cap cho cac hang muc biét thy, ke da, khach san Maia va nha hang hai
san. Giay phép xay dung sé 89 khdng cip phép cho cac hang muc cong trinh la
can ho du lich. Bi don chua co gidy phép xay dung va bi 1ap bién ban xt phat vi
pham hanh chinh vé& hanh vi t6 chirc thi cong cong trinh khéng co gidy phép xay
dung.

(v) Vé doi twgng hop dong: “Can ho du lich” la dbi tuong cua Hop dong
mua ban can ho khong du diéu kién toi thiéu dé duoc coi la can ho du lich vi
khdng co gian bep (chi la phong khach san).

- Cong ty khong co glay to V& quyén s dung dat yau cau Cong ty cung
Cap ban chinh dé ddi chiéu; Giay phép xay dung; Thiét ké ban vé da duoc cap co
tham quyén phé duyét can ho du lich; Gidy to vé nghiém thu hoan thanh xay dung
co so ha tang ky thuat tuong (ring theo tién d6 dy an; Van ban chap thuan du diéu
kién duoc ban can ho du lich cua S Xay dung Khanh Hoa; Gidy to bao lanh,
thanh toan trong ban nha ¢ hinh thanh trong tuong lai, yéu cau Cong ty cung cap
gidy ching nhan bao l1anh trong ban nha & hinh thanh trong tuong lai cta ngan
hang thuong mai, ban chinh dé déi chiéu.

- Hop d6ng mua ban can ho vo hiéu do gian di, quang cao sai su that

() Tién do thi cong cham, khéng c6 ngan hang bao lanh, khéng thuc hién
dung bé boi Olimpic dai 500m theo quy hoach duwoc phé duyét.

(i) Thu tién coc, tién dong theo tién do da thoa thuan ky quy la hanh vi
huy dong von trai phep.

(iii) Dua thong tin gay nham I4n, che giau théng tin vé nhitng sai pham
cua du an vé viéc bi Thanh tra So Xay dung xu phat vi pham hanh chinh do thi
cong khdng co glay phep xay dung, bi dinh chi thi cdng; che glau thdng tin bi So
Ké hoach va Dau tu xur phat hanh chinh 02 1an vé hanh vi trién khai du an cham
tién d6; che gidu thdng tin vé chua thyc hién nghia vu tai chinh véi nha nudc.

- Giao dich dan sy vo hi¢u do khdng gé du diéu kién co hieu lyc, do vi
pham diéu cam cua ‘Iuat, dao qirc xa hoi, do doi tuong khong thé thuc hién duoc
theo quy dinh tai Dicu 117, Dieu 122 va bieu 123 B¢ luat Dan sy; Vi pham khoan
3,4,7 biéu 12, biéu ‘168, Diéu 170 Luat bat dai nam 2013; Vi pham khoan 1 Diéu
10 Luat Bao vé quyén lgi nguoi tiéu dung.

Vi vay, ba H khai kién yéu cau Toa an:

(i) Tuyén Hop déng mua ban can ho du an The A s6 WiB07-24/HDMB-

THE A. Céan ho WiB07-24. Téng: 7. Thap: Wi ngay 21/5/2019 gitra Cong ty C
phan Tran Thai Cam R va ba Tran Thi Kim H vé hiéu;
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(ii) Buoc Cong ty C6 phan Tran Thai Cam R tra lai cho ba Tran Thi Kim
H toan b6 s6 tién da thanh toan theo Hop dong la 1.253.785.497 dong.

(iif) Buoc Cong ty Co phan Tran Thai Cam R phai thanh toan cho ba Tran
Thi Kim H khoan tién 1ai cta s tién ba Hoa da thanh toan theo tung thoi diem,
theo 13i suit do Ngan hang Nha nuéc ban hanh 9%/nim, tir thoi diém ba H da
thanh toan tinh dén ngay 10/8/2022 la 367.057.209 ddng.

Tong s6 tién ma Cong ty C6 phan Tran Thai Cam R phai thanh toan cho
ba H la 1.620.842.706 dong.

Doi voi yéu cau phan to, dé nghi Toa an bac toan b yéu cau phan to cua
Cong ty Co6 phan Tran Thai Cam R.

- Tai don phan to, qud trinh tranh tung va tai phién toa, dai dién theo iy
quyén cua bi don Cong ty Cé phan Tran Thai Cam R trinh bay:

Cong ty C6 phan Tran Thai Cam R (Céng ty) khong dong y véi toan bo
y&u cau cua ba Tran Thi Kim H (Nguyén don). Cong ty khang dinh khéng c6 co
s& dé Nguyén don yéu cau Toa an tuyén b Hop ddng mua ban cin ho vé hiéu,
boi vi:

- Hop ddng mua ban cin ho du an The A sé WiB07-24/HPMB-THE A
ngay 21/5/2019 (Horp ddng mua ban can ho) hoan toan cé hiéu luc va khéng vi
pham diéu cdm cua luat.

Ngay 21/5/2019, Nguyén don da ky Hop d¢éng mua ban cin ho do Cong
ty lam chu dau tu. Tai thoi dlém ky két Hop ddng mua ban cin ho, Nguyén don
da tu do tim hiéu thong tin vé du an, dong thoi Cong ty cang da cung Cap thong
tin, ho so phap ly du an dé Nguyén don duoc tiép can day du thdng tin vé du an
truoc khi Ky két hop déng. Noi dung nay cting duoc cac Bén ghi nhén tai Piéu 17
Hop dong mua ban cin ho, cu thé:

“17.2.1. Bén Mua da tim hiéu, xem xét kj théng tin vé Can Hé mua ban.

17.2.2. Bén Mua da duoc bén ban cung cdp ban sao cdc glay to, tai liéu
va thong tin can thiér lién quan dén Can H$, Bén Mua da doc can thdn va hiéu
cac quy dinh cua H0’p Pong nay ciing nhu cac phu luc dinh kem. Bén Mua da tim
hiéu Mol vdn dé ma Bén Mua cho la can thiér d@é kiém tra muze dé chinh xdc cua
cac gidy to, tai liéu va théng tin do”.

Mat khac, sy tu do, tu nguyén va binh dang con dugc thé hién théng qua
qua trinh thyc hi¢n Hop dong mua ban cin ho, cac bén da thong nhat nhieu thoa
thuan mai, cu thé:

Ngay 01/4/2020, Cong ty va Nguyén don tiép tuc ky Phu luc sira doi gia
tri Hop dong mua ban can ho do Nguyén don da thanh toan theo Thong bao tri an
so 006/2020/A-TB-BGD ngay 24/02/2020 cua Cong ty (“Phu luc 2A”). Theo
Thdng bao nay Nguyén don duoc chiét khau 02% gia ban can hé.

‘ Pong thoi dén nay, Nguyén don da thanh toan cho Cong ty vgi tong so
tien la 1.253.785.497 dong, twong duong 70% gia tri can hd. Trén co so thanh
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toan cua Nguyén don, Cong ty da thyc hi¢n nghia vy xay dung va hoan thi¢n cin
ho dé ban giao cho Nguyén don theo thoa thuan.

- Khi ban cén h¢ thugc Dy an The A, phap luat khong quy dinh phai co
van ban du dieu kién ban do So Xay dung cap.

Nguyén don cho rang khi mé ban cin ho, Cong ty khdng cé vin ban cho
phép md ban cua S Xay dung la vi pham phap luat. Tuy nhién, ddi twong chiju
sy diéu chinh theo khoan 2 Biéu 55 va khoan 1 Diéu 56 Luat Kinh doanh bat dong
san dang la Dy an xay dung nha o hinh thanh trong twong lai, trong khi can ho ma
Cong ty ban cho ba H lai 1a cin ho du lich khdng phai la Nha 6. Piéu nay duoc
xac dinh ro tai Chu truong dau tu (Quyét dinh 3456/QD-UBND ngay 17/11/2017
cua UBND tinh Khanh Hoa), Gidy chirng nhan dau tu. Cac Bén da biét, hiéu r5
diéu nay va duoc quy dinh cu thé trong Hop ddng mua ban cian ho. Piéu 1.1.6
Hop d6ng mua ban cin ho quy dinh: “Cén Hé” la mét can hé du lich (nhw dweoc
dinh nghia tai khoan 3 Dieu 21 Nghj dinh so 168/2017/NP-CP ngay 31/12/2017
hodc véin ban sua déilthay thé Ngh; dinh so 168/2017/ND-CP tai cung thoi dzem)
thugc Dy dn, phuc vu muc dich du lich, nghi dwdng dai han hodgc ngan han...Dé
lam ro, “Can Ho” khéng phai la nha o hay nha chung cw theo quy dinh cua Ludt
Nha o cua Quac hgi ngay 25/11/2014.

Diéu 2.3.4 Hop ddng mua ban cin ho quy dinh: Bén ban khéng bat bugc
phai tuan thu cac quy dinh hay diéu kién vé bdn nha o hay cin hé chung cie hinh
thanh trong twong lai theo quy dinh cua Ludt Nha ¢ 2014 va Lugt Kinh doanh bat
dong san 2014.

Trén Website cua SO Xay dung tinh Khanh H2 ciing chi cung cip danh
sach “cac du an phat trién nha & du diéu kién dua bat dong san hinh thanh trong
tuong lai vao kinh doanh theo phap luat vé nha & va phap luat kinh doanh bat dong
san” — Link http://sxd.khanhhoa.gov.vn/?Articleld=ddae8765-8308-4fc4-91d4-
e28f75e854a0.

, - Sy kién UBND tinh tam dung giai quyét tha tuc hanh chinh cac Dy an
bat dong san do sy kién Thanh tra Chinh phu anh huong dén qua trinh xin cap
Giay phep xay dung diéu chinh s6 89/GPXD-SXD cua Dy an The A.

Du an The A, tén goi cti la Dy an Khu du lich nghi dudng Tran Thai Cam
R da hoan thién cac tha tuc dau tu va duoc cip Gidy phép xay dung lan dau sb
17/GPXD ngay 04/02/2013, Gidy phép xay dung sé 20/SXD-KTXD ngay
07/02/2013. Sau d6 d6i tén Dy an thanh The A. Tur thang 4/2018, Du an gap nhiéu
kho khan khach quan tu chinh sach tam ngung thuc hién cac thu tuc phap ly 35
du an kinh doanh bat ddng san, trong d6 co The A dé phuc vu cho su kién Thanh
tra Chinh phu cia UBND tinh Khanh H2. Pay 1a sy kién khach quan bat ngo. Do
hoan canh khach quan nén tai thoi diém ky két Hop dong mua ban cin ho, cac
Bén da thoa thuan thong nhat ky két Hop dong mua ban can ho cin ci trén “Giay
phép xay dung sb 20/SXD-KTXD, Giay phep xay dung s6 17/GPXD do S¢ Xay
dung tinh Khanh H2 cap va cac van ban cap phep xay dyng duoc So Xay dung
tinh Khanh H2 stra d6i, b6 sung, diéu chinh vao tung thoi diém”.



http://sxd.khanhhoa.gov.vn/?ArticleId=ddae8765-8308-4fc4-91d4-e28f75e854a0
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Dé lam r5, trudc khi ky két Hop dong mua ban cin ho, Dy an The A la
cong trinh xay dung cap | nén thiét ké co so da duoc Cuc Quan ly hoat dong xay
dung Bo Xay dung tham dinh, phé duyét (Théng bao sé 755/HDXD-QLDA ngay
23/11/2018). Nhu vay, khac vai nhirng cong trinh xay dung khac, Cong trinh xay
dung cua The A s& duoc S& Xay dung cap phép xay dung diéu chinh trén co s&
thiét ké co s da duoc co quan nha nudc & Trung wong phé duyét.

Qua mét thai gian dai Cong ty lién tuc khiéu nai, “cau ciru” dén Van phong
Chinh phu, Van phong Thu tuéng Chinh phu, Thanh tra Chinh phu, Hoi ddng
nhan dan, Tinh uy va UBND tinh Khanh H2, ngay 15/11/2019, Dy an The A moi
duoc cap Giay phép xay dung diéu chinh sb 89/GPXD-SXD (tirc la sau 20 thang
ké tir thang 4/2018). Bong thoi dén ngay 05/4/2021, UBND tinh Khanh Hoa moi
ban hanh Vian ban s6 2619/UBND-XDND vé viéc bai bo cac van ban yéu cau tam
ding thuc hién tha tuc cua cac du an cho két luan thanh tra, kiém tra. Néu Cong
ty khdng c6 nhirng nd luc khiéu nai, lam viéc voi co quan nha nuéc tir Trung vong
dén dja phuong thi Dy an The A c6 thé dén thang 4/2021 méi duoc giai quyét thu
tuc cap Giay phép diéu chinh, s& din dén viéc cham tién d6 du an, lam phat sinh
hang loat tranh chap véai khach hang, gay can tro cho trat ty kinh té — xa hoi cua
dia phuong. Tai To trinh s6 5210/TTr-UBND ngay 15/6/2021 cua UBND tinh
Khanh H2 trinh Ban Can su dang UBND tinh Khanh H2 vé viéc diéu chinh tién
d6 Dy an The A, UBND tinh ctng ghi nhan kho khan khach quan ma Cong ty gap
phai xuat phat tir sy kién Thanh tra Chinh phu.

Viéc Coéng ty duoc cap Gidy phép xay dung sé6 89/GPXD-SXD ngay
15/11/2019 duoc hiéu la mot vin ban bo sung nhu da thoa thuan voi Nguyén don
tai thoi diém ky két Hop dong mua ban. Bong thoi, dic diém, thiét ké cin ho
WiB07-24 theo Hop dong mua ban can ho hoan toan phu hop Vi thict ké co so,
thiét ké ky thuat da duogc Bo Xay dung phé duyét va Glay phép xay dung sb
89/GPXD-SXD do So Xay dung Cap, qua d6 cho thiy déi tuong Hop déng mua
ban can hd van khong thay doi va hop phap, phu hop voi quy dinh phap luat va
da hién hiru trén thuc té.

Sau khi duoc cip Gidy phép xay dung diéu chinh s6 89/GPXD-SXD,
Cong ty cling da thong bao cong khai cho Nguyén don biét. Ngay 30/12/2019,
Cong ty da gui Théng bao so6 277/2019/A-TB-BGb Vé Viéc ky két Phu luc Hop
déng mua ban can ho. Thong bao sé 003/2020/A/TB-BGD ngay 08/01/2020 vé
théng tin lién quan Du an The A, Céng ty Cung cap nhat toan dién day da vé ho
so phap ly, théng tin vé tinh trang thi cong cua Du an cho khach hang, trong do
co Nguyén don. Theo dong dién bién trén, ngay 02/3/2020, hai Bén da tlep tuc ky
Phu lyc diéu chinh Hop d6ng mua ban cin ho dé sira d6i, bd sung mot sé ndi dung
cua Hop dong mua ban can ho, trong d6 ¢o ndi dung nay.

Nhu vay, suét qua trinh thyc hién Hop dong mua ban can ho, Cong ty
khéng lra d6i Nguyén don ma thuong xuyén cong khai thong tin lién quan dén
Du an. Cac Bén da co su chia se trong hoan canh Dy an gap kho khan do khach
quan nén da co nhing trao di, thoa thuan mai nham tiép tuc thuc hién cac cam
két cua minh theo Hop dong mua ban can ho.
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- Muc dich hai Bén hudng dén khi ky Hop dong mua ban can ho la viéc
xay dung va ban giao can ho WiB07-24 dén nay da dat duoc.

Qua trinh thuc hién Hop d6ng mua ban cin ho gap nhiéu kho khin khach
quan (su kién Thanh tra Chinh phu, dich bénh Covid) nhung Céng ty van nd luc,
tap trung nguon luc dé xay dung cin ho WiB07-24 dé ban giao cho Nguyén don
theo cam két tai Hop dong mua ban cin ho. Bén nay Cong ty di xay dung, hoan
thién cian ho WiB07-24 va da dugc Cuc Giam dinh Nha nudc vé chit lugng cong
trinh xay dung Bo Xay dung nghiém thu hoan thanh cdng trinh, dua vao su dung.
Ngay 26/01/2022, Cong ty da gui Thong bao ban giao can ho s 008/TB-TTCR
dé moi Nguyén don dén nhan ban giao can ho vai thoi gian nhan ban giao tir ngay
25/02/2022 dén ngay 15/3/2022 va Thong bao thanh toan dot nhan ban giao can
ho s6 009/2022/TB-TTCR dé moi Nguyén don thanh toan nhin ban giao. Dic
biét, & hd tro khach hang trong qua trinh dich bénh Covid-19 anh hudng dén thi
truong du lich, Cong ty da ban hanh Chuong trinh hd trg sau khi khach hang nhan
ban giao can ho (Thdng bao sé 007/TB-TTCR ngay 26/01/2022) véi nhiéu chinh
sach wu dai, nhu thué lai cin ho 01 ndm, mién phi quan ly 01 niam, hoan thu kinh
phi bao tri. Nhu vy, dén nay Cong ty da hoan thanh nghia vu co ban cta minh
theo Hop dong mua ban can ho, ban giao cin ho dung thoi han theo quy dinh cua
Hop d6ng mua ban can ho.

- V& thoi han so hiru can ho

Theo quy dinh tai Diéu 44.4 Luat Pau tu nim 2020, khi hét thoi han hoat
dong cua dy an dau tu ma nha dau tu co nhu cau tiép tuc thuc hién du an dau tu
va dap tng diéu kién theo quy dinh cua phap luat thi dugc xem xét gia han thoi
han hoat dong cua du an dau tu. Ngoai ra, theo quy dinh tai Biéu 44.2 Luat Bau
tur ndm 2020 “Dy an dau tu thuc hién tai dia ban cé diéu kién kinh té — xa hai kho
khan, dia ban coé diéu kién kinh té — xa hoi dic biét kho khan ...thi thoi han dai
hon nhung khéng qua 70 nim”. Tai thoi diém Cong ty cam két thi thanh phé Cam
R la mét trong nhitng dia phuong c6 diéu kién kinh té — xa hdi kho khan tai tinh
Khanh Hoa theo quy dinh tai Phu luc 11 Danh muc dia ban wu dai dau tu ban hanh
kem theo Nghi dinh s6 118/2015/NB-CP ngay 12/11/2015 quy dinh chi tiét huéng
dan thi hanh mot sé diéu cua Luat Dau tu (nay duoc quy dinh tai Phu luc 11 ban
hanh kem theo Nghi dinh s6 118/2015/ND-CP ngay 12/11/2015 quy dinh chi tiét
hudng dan thi hanh mot sé diéu cia Luat Pau tu). Thé nhung Nguyén don lai cho
rang Cong ty lam “trai phap luat” la khong dung.

Luat Dat dai quy dinh khi hét thoi han, nguoi st dung dat khi cé nhu cau
tiép tuc st dung thi duoc nha nuoc xem xét gia han sir dung dat. Ngoai ra, theo
vian ban hudng din vé ché do sir dung dat va viéc chirng nhan quyén so hiru cong
trinh xay dung khéng phai la nha dé ¢ s6 703/BTNMT-TCQLP ngay 14/02/2020
cho can ho du lich, biét thy du lich, thi d6i vai ché do st dung dat va thoi han st
dung dat khi hét han, ngudi st dung dat néu co nhu cau tiép tuc st dung thi nha
nudc Xem xét gia han str dung dat. Bén canh do, khéi can ho du lich thudc Dy an
The A la cong trinh xay dung cép |, theo quy chuan ky thuat quéc gia vé nguyén
tac phan loai, phan cap cong trinh dan dung, céng nghiép va ha tang ky thuat do
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thi (QCVN 03:2021/BXD ban hanh kem theo Thong tu s6 12/2021/TT-BXD ngay
28/12/2021 cua Bo truong Bo Xay dung) cong trinh xay duyng co nién han su
dung trén 100 nam.

Can ctr vao quy dinh cta phap luat néu trén vé viéc gia han du an dau tu,
gia han quyén st dung dét va nién han st dung can ho The A, dé dam bao tét hon
quyén loi cho Nguyén don, tai Biéu 5.2.17 Hop dong mua ban cin ho, Cong ty da
cam két “Pam bao cho bén mua sé diroc so hitu Can hé trong thoi han nam muoi
(50) nam ké tur ngay Dur dn cé van ban chap nhdn két qua nghiém thu hoan thanh
cong trinh xay dung. Trong trirong hop phap ludt chwa cho phep ghi nhdn thoi
han so hitu can hé trén Gidy ching nhdn lan dau cia can hé (thoi han so hizu
ban dau) la du ndm mwoi (50) ndm ké tu ngay Dy dn ¢d van ban chdp nhdn két
qua nghiém thu hoan thanh céng trinh xay dung, Bé&n ban sé thic hién thu tuc gia
han Dy an khi thoi han so hitu ban dau keét thuic dé dam bao bén mua diroc so hitu
Can h¢ du thoi han nam mwoi (50) nam noi trén ma khéng phdi tra thém bat ky
khoan phz gia han nao”. Viéc cam két nay hoan toan co co SO can cu trén quy
dinh cua phap luat cho phep Cong ty duoc quyén gia han Dy an, gia han quyén
su dung dat khi co nhu cau va xuat phat tir thién chi, tu nguyén cua cac Bén, phu
hop Vi nguyén tic co ban caa phap luat dan sy (khoan 2 Biéu 3 Bo luat Dan su).

- V¢é gidy chiing nhan cin ho

Can ho du lich la san pham bat dong san mai trén thi truong va co cin cir
phap Iy dé co quan nha nudc xem xét viéc cip gidy chirng nhan cua can ho du lich
nham dam bao quyén va loi ich hop phap cho cac chu so hiru. Theo quy dinh tai
khoan 3 Diéu 19 Luat Kinh doanh bat dong san nim 2014; diém g khoan 1 Diéu
99, khoan 1 Diéu 104 Luat Dat dai naim 2013; diém c khoan 1 Diéu 32 Nghi dinh
s6 43/2014/ND-CP ngay 15/5/2014; khoan 2 Biéu 2 Nghi dinh sé 01/2017/NP-
CP ngay 06/01/2017, thi chu so htru cong trinh xay dung trong du an kinh doanh
bt dong San khong phal la dy an nha 0, trong do co can hd du lich, biét thu du
lich c6 quyén yéu cau duoc cip gidy chang nhan ddi vai tai san trén dat co thoi
han.

Trén co so nghién ciru quy dinh tai Biéu 79 Nghi dinh s6 43/2014/ND-CP
ngay 15/5/2014; khoan 22 Biéu 2 Nghj dinh s6 01/2017/ND-CP ngay 06/01/2017
cua Chinh phu; khoan 8 Piéu 6 Thong tu s6 33/2017/TT-BINMT ngay 29/9/2017
cua Bo Tai nguyén va Moi truong, quy dinh Bén ban co trach nhiém thay mat Bén
mua nop hd so dé nghi co quan nha nudc co tham quyén cap gidy chirng nhan cua
can hd cho Bén mua, tru truong hop Bén mua co van ban ty nguyén lam thu tuc
dé nghi cap giay chirng nhan cua can h. Ngoai ra, Piéu 5.2.9 cua Hop dong mua
ban can ho, cac Bén ciing thoa thuan rd rang rang ... trong truong hop UBND
tinh Khanh H2 valhodc cdc co quan ¢é tham quyén khdac cé huong ddn riéng veé
viéc cdp gidy ching nhdn quyén su dung dat, quyen so hitu nha va tai san khac
gan lién vei dat ap dung dai véi loai hinh can hé sw dung vao muc dich heu tri
du lich nhw cac Can hé thugc D an, Bén ban sé thuc hién theo hwong dan riéng
dé dé de nghi cap Gidy ching nhdn cua cin hé (hodc gidy to khdc cé gid tri fuong
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dwong theo quy dinh cua phap lugt hogc cua UBND tinh Khanh H2 vao tung thoi
diem cu thé...”.

Ngay 14/02/2020, B Tai nguyén va Moi tru:0’ng da ban hanh Vin ban s
703/BTNMT- TCQLDD vé viéc hudng dan ché do sur dung dat va viéc Chu:ng
nhan quyén so hitu cdng trinh xay dung khong phai la nha ¢, néu rd vé viéc cap
gidy chirng nhan cua Can hé du lich “Truong hep dw dn cd cdng trink can hé du
lich, biét thu du lich cé du diéu kién chuyén nhuwong theo quy dinh cua Lugt Kinh
doanh bdtr déng san thi viéc ching nhdn quyén so hizu cong trinh xay dwng cho
bén nhdan Chuyén nhwrong duroC thuc hién theo quy dinh tai Piéeu 32 cua Nghi dinh
s6 43/2014/ND-CP ngay 15 thang 5 nam 2014 cua Chinh phu quy dinh chi tiét thi
hanh mét sé diéu cua Ludr Pat dai, Khoan 22 Piéu 2 cua Nghi dinh s6
01/2017/ND-CP ngay 06 thang 0.1 niim 2017 cua Chinh phu, sua doi, bo sung mgt
s6 ngh; dinh quy dinh chi tiét Lugt Bt dai”.

Ngay 06/01/2022, Chinh pht ban hanh Nghi dinh sé 02/2022/NP-CP
huong dan quy dinh chi tiét thi hanh mét sé diéu cua Luat Kinh doanh bat dong
san (co hiéu luc tu ngay 01/3/2022) da xay dung thém hanh lang phap ly cho can
ho du lich, tiép tuc khang dinh cin ho du lich duoc cip gidy chang nhan, ban hanh
mau hop déng mua ban can hé du lich, trong do giéi thich tai khoan 16 Piéu 1 vé

Gidy Chu’ng nhan” la Glay chung nhgn quyen su dung dat, quyen So hizu nha o
va tai san khdc gan lién véi dit do co quan nha miréc o tham quyen cap cho bén
mua/bén thué mua can hé du lich/cin hé vin phong két hop luu trii theo quy dinh
cua Ludt Pat dai”. Theo do, Chinh phu tiép tuc khing dinh co so phap Iy cho viéc
cap gidy chirng nhan cho can ho du lich.

Dong thoi xuyén subt cac diéu khoan cuia Hop déng mau lubn ghi nhan vé
quyén duoc cip gidy chirng nhan quyén so hiru can hé cho Bén Mua “Nhdn gidy
chitng nhdn sau khi da thanh todn 100% tién mua cdn ho va cac logi thué, phi, 1¢
phz lién quan dén cin hé” va nghla vu ndp hd so xin cap Glay chuang nhan quyen
s& hitu can ho cua Chu Pau tu cung nhu trach nhiém cap Glay chung nhan quyén
so hiru Can ho cua co quan nha nuoc, Cy thé: Trong Hop dong mau mua ban cin
ho du lich quy dinh tai diém h khOan 2 Dleu 5 “Bén Ban co nghia vu lam thu tuc
dé co quan nha nudc ¢o tham quyen cap gidy ching nhdn cho Bén Mua”.

Do vay, vai vai tro la chu dau tu, sau khi ban giao can ho cho khach hang,
Cong ty sé tiép tuc can cr Hop ddng mua ban cin ho, quy dinh cua phap luat, thyc
hién theo hudng dan cua co quan nha nudc ¢ tham quyén dé baO vé ti da quyén
loi cua khach hang lién quan dén viéc thuc hién thu tuc xin cap Giay ching nhan
cua cén hd.

Nhu da trinh bay o trén, Cong ty cho rang cac yéu cau cua Nguyén don
khdng co co so phap ly, ciing nhu khong ¢ co so thuc té dé Toa an chap nhan
Viéc tuyen bé Hop dong mua ban cin ho v hiéu, do d6, Hop ddng mua ban can
ho van gitr nguyén gla tri phap ly va Cong ty khong CO nghia vu hoan tra sd tién
1.253.785.497 ddng va thanh toan khoan tién Iai trén s tién Nguyén don da thanh
toan cho Coéng ty theo ting thoi diém tinh dén ngay 10/8/2022, theo lai suat
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9%/nam la 367.057.209 ddng. Tong cong la 1.620.842.706 ddng theo yéu ciu cua
Nguyén don.

Cong ty c6 yéu cau phan t6 d6i voi Nguyén don:

(1) Xac dinh Hop dong mua ban cin ho s6 WiB07-24/HDMB-THE A
ngay 21/5/2019 gitra Cong ty Co phan Tran Thai Cam R va ba Tran Thi Kim H
bi cham dut vi ba Hoa vi pham nghia vu thanh toan.

(2) Y&u cau ba Tran Thi Kim H phai thanh toan cho Céng ty C6 phan Tran
Thai Cam R cac khoan:

- Tién lai tinh trén khoan cham thanh toan cta nguyén don voi lai suat
bang 0,05%/ngay ké tir ngay dén han thanh toan cho dén ngay ban thanh cong
Can ho cho khach hang khac (tinh dén ngay 26/4/2022 nhung khong qua 8% s6
tién thanh toan cham) la 34.969.217 dong;

- Tién thudng cho nhan vién sale: 88.000.000 dong;
- Phi hoa hong: 63.651.330 ddng.

Tai don phan t6, Cong ty yéu cau Nguyén don thanh toan s6 tién tam tinh
dén ngay nop don phan t6 la 245.592.200 ddng. Tai phién toa, Cong ty thay doi
yéu cau phan t chi yéu ciu Nguyén don phai thanh toan téng cong sé tién
186.620.547 dong.

Nguyén don da thanh toan cho Cong ty 1.253.785.497 dong. Sau khi bu
trir nghia vu gitta hai bén, Cong ty sé hoan tra cho Nguyén don sé tién con lai 1a
1.067.164.950 d¢6ng. Thoi gian hoan tra: Can ctr theo Hop déng mua ban cin ho
thi Cong ty sé hoan tra sé tién néu trén sau khi ban thanh cong cho khach hang
mai. Cong ty dé nghi hoan tra sb tién con lai cho ba H trong thoi han 03 nim ké
t ngay ban an co hiéu lyc phap luat.

Ban dn dan sy so tham so6 39/2022/DS-ST ngay 09 thang 9 nam 2022 ciia
Toa dan nhdn ddn thanh pho Cam R, quyét dinh:

Ap dung Piéu 3, Piéu 117, Biéu 118, khoan 1 Piéu 156, Diéu 357, Diéu
398, Diéu 404, Diéu 405, Diéu 418, Diéu 419, Didu 422, Diéu 428, Diéu 430 va
Diéu 440 Bo luat Dan sy; Diéu 16, Diéu 17, Diéu 18, Diéu 55 va Diéu 59 Luat
Kinh doanh bat dong san; Piéu 301, Piéu 302, Piéu 303 Va Piéu 306 Luat Thuong
mai; Diéu 48, Piéu 49 Luat Du |1Ch 26 Nghi quyet 5O 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban Thudng vu Qudc hoi vé mic thu, mién, giam, thu,
nop, quan ly va sur dung an phi, 1& phi Toa an,

1. Khéng chap nhan yéu cau khoi kién cta nguyén don ba Tran Thi Kim
H vé yéu cau tuyén Hop ddng mua ban cin ho sé6 WiB07-24/HPMB-THE A ngay
21/5/2019 giira Cong ty C6 phan Tran Thai Cam R va ba Tran Thi Kim H vé hiéu
va yéu cau Cong ty C6 phan Tran Thai Cam R phai tra cho ba Tran Thi Kim H sb
tién 1.620.842.706 dong.

_ 2.Chép nhan yéu cau phan t6 cua bj don Cong ty Co phan Tran Thai Cam
R vé yéu cau tuyén b6 cham dut Hop dong mua ban can ho s6 WiB07-24/HDMB-
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THE A ngay 21/5/2019. Tuyén chim dut Hop dong mua ban cin ho s6 WiB07-
24/HPMB-THE A ngay 21/5/2019 gitra Cong ty C6 phan Tran Thai Cam R va ba
Tran Thi Kim H va cac van ban phu lyc dinh kem.

Budc ba Tran Thi Kim H phai bdi thuong thiét hai s6 tién la 186.620.547
dong (Mét tram tam muroi sau triéu sau tram hai mwoi ngan nam tram bon muwoi

bay dong).

3. S6 tién ba Tran Thi Kim H da thanh toan theo hop dong cho Céng ty
Cb phan Tran Thai Cam R 1.253.785.497 dong. S6 tién ba Tran Thi Kim H phai
boi thuong cho Cong ty C6 phan Tran Thai Cam R 186.620.547 dong. Do do, bu
trir nghia vu cua cac bén, Cong ty C6 phan Tran Thai Cam R hoan tra cho nguyén
don s tién 1a 1.067.164.950 dong (Mét ty khéng tram sau mwoi bay triéu mgt
trdm sau muwoi bon ngan chin tram ndm muroi dong). Thoi han hoan tra: Khdng
qua 03 (Ba) nam ké tir ngay ban an c6 hiéu luc phap luat.

Ngoai ra, 4n so tham con quyét dinh vé an phi, chi phi té tung, nghia vu
thi hanh an va quyén khang céo theo quy dinh.

Ngay 05 thang 9 nam 2022, ba Tran Thi Kim H c¢6 don khang cdo, dé nghi
cap phtc tham stra ban an so tham chap nhan yéu cau khoi kién cua Ba va khong
chap nhan yéu cau phan t6 cua Céng ty C6 phan Tran Thai Cam R.

XET THAY:

Tai phién toa phuc tham cac duong su thoa thuan duoc vai nhau vé viéc
giai quyét vu an va su thoa thuan cua cac duong su la tu nguyén, khéng vi pham
diéu cam cua phap luat va khong trai dao duc xa hoi.

QUYET PINH:

Can ctr vao Diéu 235, Piéu 246, khoan 2 Diéu 308 B luat To tung dan
su; Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cta Uy ban
Thudng vu Qudce hoi vé mirc thu, mién, giam, thu, nop, quan Iy va st dung an phi,
1€ phi Toa an,

Cong nhan sy thoa thuan cua cac duong su, stra ban 4n so thim.

1. Cham dut thuc hién Hop dong mua ban can ho sé6 WiB07/HPMB-THE
A ngay 21 thang 5 nim 2019 va cac Phy luc, Phu luc sira d6i Hop ddng dinh kém
gitta Cong ty C6 phan Tran Thai Cam R va ba Tran Thj Kim H.

2. Cong ty C6 phan Tran Thai Cam R hoan tra lai s6 tién ma ba Tran Thi
Kim H da thanh toan theo Hop ddng (sau khi trir di khoan tién phi hoa héng) la
1.190.134.167 ddng (M4t ty mét trdam chin mwoi triéu mét tram ba mwoi bon ngan
Mét tram sau mueoi bay dong). Thoi han hoan tra la 03 (Ba) nim ké tir ngay
02/02/2023.

3. V¢ chi phi t6 tung: Tran Thi Kim H da thanh toan du 4.420.000 dong
chi phi to tung.

4. V& an phi:
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- Ba Tran Thi Kim H dwgc mién nop tién an phi dan sy so tham va an phi
dan sy phuc tham.

- Cong ty C6 phan Tran Thai Cam R phai nop 6.148.000 ddng an phi dan
su so tham. Puoc trir vao tién tam Gng an phi so tham d3 ndp 1 6.140.000 ddng
theo Bién lai thu tam Ung an phi, 1& phi Toa 4n s6 AA/2021/0006937 ngay
21/4/2022 ctia Chi cuc Thi hanh 4n dan sy thanh phé Cam R, tinh Khanh H2.

Cong ty Co phan Tran Thai Cam R con phai nop 8.000 dong an phi dan
su so tham.

Ban 4n phiic thim c6 hiéu luc ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Khanh Hoa; THAM PHAN - CHU TOA PHIEN TOA
- TAND TP. Cam R;
- VKSND TP. CamR;
- Chi cuc THADS TP. Cam R;
- Cac duong su;
- Luu 4n vén, hd so.
Tran Hiru Vién
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