TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH KHANH HOA Poc 1ap — Tw do — Hanh phiic

Ban an s: 18/2019/DS-PT

Ngay: 31/05/2019

VIv: “Tranh chdp hop dong hué”

~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH KHANH HOA

- Thanh phan Hgi dang xét xa phac tham gém co:

Thdam phan - Chii toa phién toa: Ong Pham Pinh Thanh

Cac Thdam phdn: Ba Lé Thi Hién

Ong Nguyén Hitu Pang Thanh

- Thu ky phién toa: Ba Nguyén Thi Ngoc Anh — Thu ky Toa an nhan dan
tinh Khanh Hoa.

- Dgi dign Vién kiém sat nhan dan tinh Khanh Hoa tham gia phién toa:
Ba Nguyén Ngoc Trang - Kiém sat vién.

Vao ngay 31 thang 05 nam 2019, tai tru s& Toa an nhan dan tinh Khanh
Hoa, xét xir phdc tham cong khai vu &n thu ly sé6 30/2019/TLPT-DS ngay 12
thang 03 nam 2019 vé viéc: “Tranh chdp hgp dong hué .

Do ban an dan su so tham sé 63/2018/DS-ST ngay 21 thang 11 nim 2018
ctia Toa &n nhan dan thanh phd A, tinh Khanh Hoa bi khang céo.

Theo Quyét dinh dua vu &n ra xét xir phdc tham sé: 24/2019/QD-PT ngay
04/04/2019, quyét dinh hodn phién tda sb 22/2019/QD-PT ngay 23/04/2019,
quyét dinh hodn phién tda s6 29/2019/QD-PT ngay 22/05/2019 giita cac duong
su:

* Nguyén don: Ba Pham Thi My Lé H
Pia chi: duong B, phuong C, thanh phé A, tinh Khanh Hoa.

Pai dién theo uy quyén: Ba V6 Thi Thanh T;

Pia chi: duong D, phuong D, thanh phb A, tinh Khanh Hoa. (Theo gidy uy
quyén so 2722, quyén sé6 UQ, TP/CC-SCC/HPGD ngay 19/04/2018 cuia Phong
Cong ching E tinh Khanh Hoa). (Vang mat)

* Bj don: Ba L& Thi Th (L& Thi Thu Th).

Pia chi: duong B, phuong C, thanh phé A, tinh Khanh Hoa. (Vang mit)

* Ngwoi ¢ quyen loi va nghia vu lién quan: Ba Nguyén Thi H
Pia chi: dudong B, phudng C, thanh phé A, tinh Khanh Hoa. (Vang mit)

* Nguoi khang céo: Bi don, ba L€ Thi Th.

NOQI DUNG VU AN:

Theo ban an dan sw so tham ciia Toa dn nhdn déan thanh phé' A, tinh
Khanh Hoa va cdc tdi liéu cé trong ho so vu dn thi ndi dung vu dn duwoc tom tdit
nhi sau.:

T ndm 2016 dén nam 2017, ba Pham Thi My Lé H va ba L& Thi Th c6
choi hué vdi nhau do ba Lé Thi Th la cai. Ba Pham Thi My Lé H va ba Lé Thi
Th choi 5 day hué chong day. Ba Lé Thi Th cd tra tién cho ba Pham Thi My Lé



H mot s thang, sau d6 néi do lam an thua 15 ba L& Thi Th xin ba Pham Thi My
Lé H cho ba L& Thi Th thdi khong tra 14i, chi tra dan sé ng gbc con lai. Vao
mung 01 thang 08 &m lich nam 2017 (tizc ngay 20 thing 09 nam 2017), ba Lé
Thi Th da viét gidy chdt no hué, véi sé tién hué con ng caa ba Pham Thi My Lé
H 14 321.600.000d va cam két tra dan sé tién nay cho ba Pham Thi My Lé H ké
tir ngay chdt no cho dén khi nao tra hét sé tién con thiéu. Sau d6 ba Lé Thi Th
da tra dugc cho ba Pham Thi My Lé H 6.000.000d, dén nay khdng tra thém
d6ng nao nira. Nhu vay ba Lé Thi Th con ng ba Pham Thi My Lé H sé tién hué
la 315.600.0004.

Ngoai ra, ba L& Thi Th con vay ciaa ba Pham Thi My Lé H 50.000.000d,
khoan vay nay cac bén khong Iap gidy to. Vao ngay 30/8/2017, ba L& Thi Th da
nho chi gai cua ba 1a Nguyén Thi H dem tién dén tra cho ba Pham Thi My Lé H
40.000.000d. Nhu vy, ba Lé Thi Th con no ba Pham Thi My Lé H khoan tién
vay la 10.000.000d.

Do d6, tong cong ba L& Thi Th con no ba Pham Thi My Lé H sé tién la
325.600.000d, trong d6: no hué la 315.600.0004d, ng vay la 10.000.000d. Tai don
khoi kién, ba Pham Thi My Lé H yéu cau ba Lé Thi Th phai tra cho ba Pham
Thi M¥ Lé H sé tién 325.600.000d.

Ngay 01/11/2018, tai phién hop kiém tra viéc giao nop, tiép can, cong
khai chitng cir va hoa giai, dai dién theo ty quyén cia nguyén don da rat mot
phan y&u cau khai kién, cu thé khdng yéu cau ba Lé Thi Th phai tra 10.000.0004d
la khoan tién ba L& Thi Th da vay cta ba Pham Thi My Lé H. Nhu vay, nguyén
don ba Pham Thi My Lé H chi yéu cau Toa an budc bi don ba Lé Thi Th phai tra
s tién ng hué 1a 315.600.000d.

Ba L& Thi Th khong dong ¥ vai yéu cau cia nguyén don ba Pham Thi My
L¢é H vi cac bén da choi hué nhu sau:

Day 1: Hué 1.000.000d/thang, 18 phan va choi trong 18 thang. Ba Pham
Thi My Lé H da dua cho ba Lé Thi Th muon trude 228.800.000d va ba Lé Thj
Th phai tra cho ba Pham Thi My L& H 17.700.000d/thang trong thoi gian 18
thang. Ba L& Thi Th d3 tra cho ba Pham Thi My Lé H duoc 13 thang vai tong sd
tién 230.100.000d, trong do: 185.900.000d tién goc, 44.200.0004 tién 1ai. Nhu
vay, ba Pham Thi My Lé H da tinh 1ai 23%/thang

Day 2: Hué 500.000d/thang, 13 phan. Ba Pham Thi My Lé H di dua cho
ba Lé Thi Th muon trudc 56.650.000d, ba Lé Thi Th phai tra cho ba Pham Thi
My Lé H 6.350.000d/thang trong 13 thang. Ba Lé Thi Th da tra duoc 7 thang
Vi tong sb tién 44.450.0004, trong d6: 36.050.0004 tién gdc va 8.400.0004 tién
l&i. Nhu vay, ba Pham Thi My L& H tinh I&i 23%/thang.

Day 3: Hué 1.000.000d/thang gom 13 phan. Ba Pham Thi My Lé H da
dua cho ba Lé Thi Th muon trude 113.300.000d va ba Lé Thi Th phai tra cho ba
Pham Thi My Lé H 12.700.000d/thang trong vong 13 thang. Ba Lé Thi Th da tra
dugc cho ba Pham Thi My Lé H 7 thang véi tong so tién 88.900.000d, trong do:
72.100.000d tién goc va 16.800.000d tién 1ai. Nhu vay, ba Pham Thi My Lé H
tinh 1&i 26%/thang.

Day 4: Hué 300.000d/thang, mdi thang s6 2 1an, gdm 26 phan. Ba Pham
Thi My Lé H da dua cho ba Lé Thi Th muon trude 124.600.0004d, ba Lé Thi Th
phai tra cho ba Pham Thi My Lé H 7.700.000d/thang trong vong 26 thang. Ba
Lé Thi Th d3 tra duoc 13 phan véi tong s tién 100.100.000d, trong do:



62.400.0004 tién gbc, 37.700.0004 tién 13i. Nhu vdy, ba Pham Thi My Lé H tinh
18i 60,4%/thang.

Ba Lé Thi Th xac dinh téng sb tién ng gbc cua 4 (bon) day hué Ia
150.300.000d, ba Lé Thi Th da tra dugc 6.000.000d nhu nguyén don ba Pham
Thi My L¢ H trinh bay. Ngoai ra, ba L& Thi Th c6 nho chi gdi cua ba la Nguyen
Thi H mang 40.000.000d dén tra cho ba Pham Thi My Lé H. Do d6, sé tién gbc
hién nay ba L& Thi Th con ng ba Pham Thi My Lé H la 104.300.0004. Ba Lé
Thi Th chi dong ¥ tra tién gdc khong dong ¥ tra tién 1ai nita vi ba Lé Thi Th da
tra 13i qua cao. Ba Lé Thi Th d& nghi Toa an tinh lai tién 14i theo quy dinh cia
phap luat d6i voi khoan tién 1di ma ba Lé Thi Th di tra qué cao cho ba Pham Thi
My Lé H.

Ba Nguyén Thi H x4c nhan vao ngay 30/8/2017, ba Nguyén Thi H ¢
mang sb tién 40.000.000d giao cho ba Pham Thi My Lé H theo 10i nhd cua ba
Lé Thi Th. Ba Nguyén Thi H khong biét ba Lé Thi Th vay caa ba Pham Thi My
Lé H s tién bao nhiéu va vay vao thoi gian ndo, ba chi 1a ngudi dugce ba Lé Thi
Th nho chuyén gitp s6 tién 40.000.000d cho ba Pham Thi My Lé H. Ba khong
O lién quan gi trong quan hé vay muon gitra ba L& Thi Th va ba Pham Thi My
Lé H.

Tai Bdn dn ddn sw so tham sé 63/2018/DS-ST ngay 21 thang 11 ndam 2018
ciia Toa dn nhan dan thanh pho A, tinh Khdnh Hoa da quyét dinh:

- Can ctr khoan 1 Diéu 228; Piéu 244 B6 luat t6 tung déan sy;

- Can ct Piéu 479 B6 luit Dan sy nim 2005;

- Cén ctt Diéu 471 B9 luat Dan sy nam 2015;

- Can ctr vao Nghi dinh s6 144/2006/ND-CP ngay 27 thang 11 nim 2006
ctia Chinh phii vé ho, hui, biéu, phuong;

- Nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Quéc hoi khoa 14 quy dinh vé muac thu, mién, giam, thu, nop, quan
ly va suir dung an phi, 1€ phi Toa an;

Tuyén xu:

1. Pinh chi mét phan yéu cau khai kién caa nguyén don ba Pham Thi My
Lé H vé viéc doi bi don ba Lé Thi Th phai tra 10.000.0004 tién no vay.

2. Chap nhan yéu cau khoi kién cia nguyén don ba Pham Thi My Lé H vé
viéc doi bi don ba Lé Thi Th phai tra cho ba H s tién no hué 1a 315.600.000d.

Ngoai ra, ban an con tuyén vé an phi va quyén khang cao, khang nghi.

Ngay 14/12/2018, bi don, ba L& Thi Th c6 don khang cao dé nghi Toa &n
cap phiuc tham hay toan bo Ban &n dan su so tham sé 63/2018/DS-ST ngay
21/11/2018 ctia Tda 4n nhan dan thanh phd A, tinh Khanh Hoa.

Tai phién toa phiic tham:

Nguyén don ba Pham Thi My L¢é H, dai di¢n theo uy quyen la ba V6 Thi
Thanh T c6 don xin xét x{r vang mit va van giit nguyén yéu cau khoi kién bude
ba L& Thi Th phai thanh toan cho ba Pham Thi My Lé H sd tién hué Ia
315.600.0004d va khong yéu cau tinh I4i suat.

Bi don ba Lé Thi Th c6 don xin xét xir vang mat va van giit nguyén ndi
dung khang cao nhu da néu trén.

Pai dién Vién kiém sat nhan dan tinh Khanh Hoa tham gia phién toda phét
biéu: Hoi dong xét xir phic thim di tién hanh ding cac thu tuc theo quy dinh
ctia phéap luat td tung dan su va cac duong su da thuc hién dung cac quyén va



nghia vu theo quy dinh cua phép luat. Pai dién Vién kiém sat dé nghi HO1 dé)ng
xét xu phuc thdm khong chép nhén khang céo cta bi don ba Lé Thi Th va gir
nguyén ndi dung ban an dan sy so tham.

NHAN PINH CUA TOA AN:

Trén co s6 ndi dung vu dn, cdn cik vdo tai liéu c6 trong ho so vy dn da
dwoc tranh tung tai phién toa, Hoi dong xét xir phuc tham nhdn dinh nhw sau:

[1] V& thu tuc t6 tung: Pai dién theo uy quyén cua nguyen don ba Vo Thi
Thanh T, bi don ba Lé Thi Th (Lé Thi Thu Th) déu c6 don xin xét Xt vang mit;
ngudi ¢6 quyén loi va nghia vy lién quan ba Nguyén Thi H d3 duoc Toa an triéu
tap hop 1é nhung vang mat. Can ctr khoan 1, khoan 3 Piéu 228 B luat tb tung
dan sy, Toa 4n xét xir ving mit cac ba Vs Th1 Thanh T, ba Lé Thi Th (L& Th;
Thu Th) va Nguyén Thi H 1a dang quy dinh cua phap luat.

[2] Vé noi dung: Xét ndi dung khang cdo cia bi don ba Lé Thi Th: Bé
nghi Toa an cap phuc tham hiy toan b Ban an dan sy so tham sé 63/2018/DS-
ST ngay 21/11/2018 cia Toa an nhan dan thanh phé A, tinh Khanh Hoa. Hoi
dong xét xtr phuc tham xét thay gitta cac bén ba Pham Thi My Lé H va ba Lé
Thi Th (Lé Th; Thu Th) c6 choi hué chong day voi nhau. Dén ngay 01/8/2017
(Am lich) thi giira b Pham Thi My Lé H, ba Lé Thi Th c6 lam gidy xac nhan no
tir viéc choi hué vai sé tién 315.600.000d (Ba trdam muoi lam triéu sdu trdm
ngan dong) va ba Lé Thi Th di ky vao bién ban xac nhan no (BL20). Ba Lé Thi
Th khong dong y tra cho ba Pham Thi My Lé H sé tién 315.600.000d (Ba trdm
mudi lam triéu sau tram ngan dong) theo gidy xac nhan ng ngay 01/08/2017;
Bai Vi, ba Lé Thi Th cho rang ba Pham Thi My Lé H tinh 13i cac ddy hué chong
day rat cao nhung ba Lé Thi Th lai khong dua ra duoc bat cir tai liéu nao dé
chirng minh viéc tinh 131 cao cua cac day hué chéng day cta ba Pham Thi My L¢
H mac du ba Lé Thi Th (L& Th; Thu Th) 1a nguoi lam cai cac day hué chong day
nay. Nén viéc ba Pham Thi My Lé H yéu cau Toa an budc ba L& Thi Th (L& Th;
Thu Th) phai thanh todn cho ba Pham Thi My Lé H so tien no hué la
315.600.000d (Ba tram muoi lam triéu sau tram ngan dong) va khong yéu cau
tinh 14i 13 c6 co so, Toa an cap phic tham nhan thay khéng co can clr dé chap
nhan khéng céo cua bi don ba L& Thi Th (L& Th; Thu Th) va can giit nguyén
quyét dinh ctia Toa &n cp so tham.

[3] Céac quyét dinh khéc caa ban an so tham khéng c6 khang cdo, khang
nghi; Toa an cap phic tham khéng xem xét.

[4] Vé &n phi: Ba Lé Thi Th (L& Th; Thu Th) phai nop 300.000d (Ba trdm
ngan dong) an phi dan su phic tham.

Vicac lé trén;

QUYET PINH:

Can ctr vao khoan 1 Piéu 308 B6 luat t6 tung dan sy nam 2015.

Khong chip nhan khang cao ctia ba Lé Thi Th (Lé Thi Thu Th) va giir
nguyén ban 4n so tham.

Can ct Diéu 471 Bo luat Dan sy ndm 2015;

Can ct vao Nghi dinh sé 144/2006/ND-CP ngay 27 thang 11 nim 2006
cua Chinh phu vé ho, hui, biéu, phuong;



Can ct khoan 1 Diéu 228; Diéu 244 Bo luat t6 tung dan suy;

Can ctr vao Nghi quyét sé 326/2016/UBTVQH14 ngay 30 thang 12 nim
2016 Quy dinh v& muc thu, mién, giam, thu, nop, quan ly va sir dung &n phi va
I& phi Toa an;

* Tuyén Xxir:

1. Pinh chi mét phan yéu cau khai kién caa nguyén don ba Pham Thi My
Lé H vé viéc yéu cau bi don ba L& Thi Th (L& Th; Thu Th) phai tra 10.000.000d
(Mueoi triéu dong) tién no vay.

2. Chéap nhan yéu cau khoi kién caa nguyén don ba Pham Thi My Lé H.
Buoc ba Lé Thi Th (Lé Thi Thu Th) phai tra cho ba Pham Thi My Lé H s6 tién
no hué 12 315.600.000d (Ba trdam muwoi lam triéu sau tram ngan dong).

Quy dinh: Ké tir ngay nguoi duwoc thi hanh an ¢ don yéu cau thi hanh an,
néu bén phdi thi hanh &n chdm tra tién thi phdi tra lai doi véi so tien cham tra
theo quy dinh tai Biéu 357 cua B4 ludt dan su.

Truong hop quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hoic bj cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi
hanh an dan su; thoi hiéu thi hanh an duogc thuc hién theo quy dinh tai Diéu 30
Luat thi hanh an dan su.

- VVé an phi:

+ Ba Lé Thi Th (Lé Th; Thu Th) phai nop 300.000d (Ba trdam ngan dong)
an phi dan sy phic tham nhung dugc trir vao sé tién tam (ng an phi dan sy phuc
thim d3 nop 1a 300.000d (Ba frdm ngan dong), theo bién lai thu sb
AA/2016/0010712 ngay 20/02/2019 cua Chi cuc thi hanh an dan su thanh phé
A, tinh Khanh Hoa. Ba Lé Thi Th (Lé Thi Thu Th) da ndp du an phi dan su phuc
tham.

+ Hoan tra lai cho nguyén don ba Pham Thi My Lé H 8.140.000d4 (Tam
triéu mét tram bon mueoi ngan dong) tién tam ung an phi ma ba Pham Thi My
Lé H da nop theo bién lai thu tam &ng &n phi, 18 phi toa an s6 AA/2016/0009063
ngay 16 thang 05 nam 2018 cua Chi cuc Thi hanh &n dan sy thanh phé A.

- Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang
nghi da c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

- Ban &n phuc tham c6 hiéu lyc ké tir ngay tuyén an.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- Vu GDKT I TANDTC THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Khanh Hoa; (Bd ky )

-TAND TP. A;

-VKSND TP. A;

- Chi cuc THADS TP. A;

- Puong su;

- Luu hd so vu én, VP.

Pham Dinh Thanh



