TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH PINH Poc 1ap — Tw do — Hanh phic

Ban an s6: 01/2020/KDTM-PT
Ngay: 02 — 01 — 2020
V/v tranh chép hop déng mua ban hang hoa

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH PINH

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phdan — Chii toa phién toa: Ong Lé Van Thuong.

Cdc Tham phan: Ba HO Tuin Anh;

Ong V5 Céng Phuong.

- Thw ky phién toa: Ba Huynh Thi Khanh Nhi la Thu ky Toa an nhan
dan tinh Binh Dinh.

- Dai di¢n Vién kiém sat nhan dan tinh Binh Dinh tham gia phién toa:
Ba Nguyén Thi Thanh Thuy - Kiém sat vién,

Ngay 02 thang 01 ndm 2020 tai try s¢ Toa 4n nhan dén tinh Binh Dinh
xét xtr phic thdm cong khai vu an thy Iy so 02/2019/TLPT-KDTM ngay 19
thang 12 nam 2019 vé tranh chap hop dong mua ban hang hoa.

Do Ban an kinh doanh thuong mai so thém 65/2019/KDTM-ST ngay 25
thang 11 nam 2019 ctia Toa an nhan dan thanh pho Q, tinh Binh Dinh, bi khang
cao.

Theo Quyét dinh dwa vy an ra xét xir phuc tham sé 02/2019/QDXXPT-
KDTM ngay 20 thang 12 nam 2019, giira cac duong su:

- Nguyén don: Cong ty Trach nhiém hitu han Thuong mai T; dia chi: Sé,
duong P, thanh pho Q, tinh Binh DPinh.

, Nguwoi dai dién theo phdp ludt cua nguyén don: dng VO Van B - Gidm
doc.

Ngueoi dai dign hop phdp cua nguyén don: 6ng Tran Phan H, cu tru tai sO
duong L, thanh pho Q, tinh Binh Dinh 1a ngudi dai di¢n theo Gy quyén cua Cong
ty TNHH Thuong mai T (Theo Giay uy quyén ngay 02 thang 01 nam 2019).
(CM)



- Bi don: Cong ty Co phan Tép doan P; dia chi: L6, KCN K, xa N, thanh
pho N, tinh Ninh Binh.

Nguoi dai di¢n theo phdp ludt cia bi don: dng Nguyén Hong Q - Téng
giam doc.

Ngueoi dai dién hop phdp cua nguyén don: ong Hoang Manh H- Can bd
phap ché cua Cong ty C6 phan Tap doan P 1a nguoi dai dién theo uy quyén cua

Cong ty C6 phan Tap doan P (Theo Gidy uy quyén ngay 23 thang 11 nam 2019).
(CM)

- Ngwoi khdng cdo: Cong ty C6 phan Tap doan P 13 bj don trong vu 4n.

NOI DUNG VU AN:

Tai don khéi kién va trong qud trinh gidi quyét vu dn, nguyén don Cong
ty Cong ty TNHH Thuwong mai T do 6ng Vo Van B dai dién theo phdp ludt trinh
bay:

Tir nam 2014 dén nam 2018 cac cong ty thanh vién ciia Cong ty Co phan
Tap doan P (Cong ty Co phan Pau tu xay dung ¢, Cong ty C6 phan Pau tu xiy
dung cong trinh g, Céng ty TNHH P, Cong ty C6 phan XNK P, ) da ky hop
dong mua vat liéu xdy dung cua Cong ty TNHH Thuong mai T dé xay dung cac
cong trinh thuge tuyén duong quoc 1 19 trén dia ban Thanh phé Q cua Cong ty
Co phan Tap doan P. Cong ty Co phan Tap doan P 1a cong ty me tryc tiép sir
dung hang hoa cho cic cong trinh va 1a bén tryc tiép dimg ra ddi chiéu xac nhan
cong ng va cam két tra ng cho Cong ty TNHH Thuong mai T bang bién ban lam
viéc xac nhan cong ng ngay 05/9/2019 xac dinh Céng ty CO phan Tap doan P
d6ng ¥ nhan no va tra no cho cho Cong ty TNHH Thuong mai T 11.567.125.097
ddng. Tir ngay ddi chiéu cong no 05/9/2019 dén ngay 15/10/2019 Cong ty CO
phan Tap doan P di tra thém duoc 539.076.202 dong cho Cong ty TNHH
Thuong mai T nén ng goc 11.028.048.895 dong. Nay Cong ty TNHH Thuong
mai T khoi kién yéu cau Cong ty Co phan Tap doan P phai thanh toan cho Cong
ty TNHH Thuong mai T s6 tién gdc mua hang con ng 11.028.048.895 dong va
tién 131 tir ngay 01/3/2018 dén ngay 30/9/2019 v6i mirc 13i suit 0,75%/thang 1a
1.477.048.135 dong, tong cong 12.505.097.030 dong.

‘ Tai ban ty khai Va trong qud trinh gidi quyét vu dn bi don Cong ty Co
phan Tdp doan P do 6ng Hoang Manh H dai dién theo 1y quyén trinh bay:

Trong khoéang thoi gian tir ndm 2014 dén nam 2018 cac cong ty thanh vién
ctia Cong ty C6 phan Tap doan P (Cong ty Co phan Pau tu xay dung ¢, Cong ty
C6 phan Pau tu xay dung cong trinh g, Cong ty TNHH P, Cong ty C6 phan XNK
P, Cong ty P) dd mua vat liéu xay dung ctia Cong ty TNHH Thuong mai T dé xay
dung céac cong trinh thudc tuyén dudng qudc 16 19 trén dja ban Thanh phé Q. Bén
ngdy 31/7/2018 hai bén ddi chiéc xac nhan Cong ty C6 phan Tap doan P con no
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Cong ty TNHH Thuong mai T 11.567.125.097 dong va théng nhat can trir dat cta
Cong ty CO phan Tap doan P cho Cong ty TNHH Thuong mai T voi gia
7.000.000.000 ddng nén con ng 4.567.125.097 dong. Nhung dén ngay 05/9/2019
do khong giao dugc dat nhu thoa thuin nén giira hai cong ty 14p bién ban 1am viéc
xac nhan cong no Cong ty C6 phan Tap doan P ddng ¥ nhan ng va tra no cho
Cong ty TNHH Thuong mai T 11.567.125.097 df)ng Tir ngay d6i chiéu cong no
05/9/2019 dén ngay 15/ 10/2019 Cong ty Cb phan Tap doan P da tra thém dugc
539.076.202 dong nén ng gbc 11.028.048.895 dong. Nay Coéng ty TNHH Thuong
mai T khéi kién yéu cau Cong ty Co phan Tap doan P phai thanh toan cho Cong
ty TNHH Thuong mai T s6 tién gdc mua hang con ng 11.028. .048.895 dong va
tién 14i tir ngay 01/3/2018 dén ngay 30/9/2019 véi muc 1di suat 0,75%/thang 14
1.477.048.135 d6ng thi Cong ty C6 phan Tap doan P ddng ¥ tra gbc la
11.028.048.895 dong va 1ai 1.477.048.135 dong nhung Cong ty chua co phuong
an, ké hoach tra no cu thé.

Tai phién toa so tham bi don Cong ty C6 phan Tap doan P thay doi nguoi
dai dién theo ty quyén trinh bay cac van ban dbi chiéu cong ng gitta hai cong ty
va cac 101 khai cta dai dién bi don trong qué trinh lam vi¢c tai Toa an d6 1a y chi
chi quan don phuong c4 nhan Tong giam ddoc, khong phai ¥ chi ciia Cong ty CO
phan Tap doan P nén Cong ty C6 phan Tap doan P khong dong v tra ng cho Cong
ty TNHH Thuong mai T.

Ban an kinh doanh thuong mai so tham s6 65/2019/KDTM-ST ngay 25
thang 11 nam 2019 cia Toa an nhdn dan thanh pho Q, tuyén xir:

Chép nhan yéu cau khoi kién ctia Cong ty TNHH Thuong mai T. Bugc
Cong ty Co phan Tap doan P phai c6 nghia vu tra sd tién chua thanh toan cho
Cong ty TNHH Thuong mai T tong cong 13 12.505.097.030 dong (trong do: tién
goc 11.028.048.895 dong va tién 1di do cham thuc hién nghia vu thanh toan la
1.477.048.135 dong). Tra mot 1an ngay khi ban an c¢6 hiéu luc phap luat.

Bac 101 nai cua Cong ty Co phan Tap doan P khong dong y tra ng cho
Cong ty TNHH Thuong mai T sd tién goc con ng 11.028.048.895 dong va tién 13i
do cham thuc hién nghia vu thanh toan.

Ngoai ra, ban an so tham con quyét dinh vé an phi kinh doanh thuong
mai so tham va quyén khang cao cua cac bén duong su.

Ngay 06/12/2019 Cong ty CO(R) phan Tap doan P khang céo Toa an cap
phuc tham huiy toan bd ban an so tham do Toa an nhan dan thanh pho Q xét xur
vao ngay 25/11/20109.

Klém sat vién tham gia phién toa phat biéu: Trong qua trinh té tung,
nguoi tién hanh t6 tung va nguoi tham gia t6 tung thuc hién dung quy dinh cua
phap luat t6 tung; dong thoi dé nghi hity ban an so thAm.
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NHAN PINH CUA TOA AN:

[1] Cong ty C6 phan Tap doan P khéng céo Toa an cap phic thim huay
toan bo ban an so thdm do Tda 4n nhan dan thanh phd Q xét xir vao ngay

25/11/2019. Thay rang;

[1.1] Ttr nam 2014 dén nam 2018 cac cong ty thanh vién cua Cong ty Co
phan Tap doan P gdm: Cong ty C6 phan Pau tu xay dung ¢, Cong ty C6 phan Dau
tu xdy dung cong trinh g, Cong ty TNHH P, Cong ty C6 phan XNK P, Cong ty P
d3 mua vat liéu xay dung ctia Cong ty TNHH Thuong mai T dé xdy dung céc
cong trinh thudc tuyén duong qudc 16 19 trén dia ban Thanh phd Q 1a c6 that.

[1.2] Mic khac, dén ngay 31/7/2018 hai bén d6i chiéc xac nhan Cong ty
Co phan Tap doan P con ng Cong ty TNHH Thuong mai T 11.567.125.097 dong
va théng nhit can trir dat ciia Cong ty. C6 phan Tap doan P cho Cong ty TNHH
Thuong mai T véi gia 7.000.000.000 ddng nén con no 4.567.125.097 dong.

[1.3] Hon nita, ngay 05/9/2019 do khoéng giao dugc dat nhu thoa thuan
nén giira hai cong ty 1ap bién ban lam viéc xac nhan cong ng Cong ty C6 phan Tap
doan P dong y nhan no va tra no cho Cong ty TNHH Thuong mai T
11.567.125.097 dong Tir ngay doi chiéu cong ng 05/9/2019 dén ngay 15/10/2019
Cong ty Co phan Tap doan P da tra 539.076.202 dong nén con ng goc
11.028.048.895 dong; cac bén duong su déu thong nhat s6 ng khong co tranh
chap.

[1.4] Hon thé nita, ngdy 10/10/2019 Céng ty Co phan Tap doan P co
Cong vin sé 19101502/PLG-KHKT giri Ban quan 1y du du 4n cong trinh giao
thong Binh Dinh c6 ghi “tinh dén thoi diém ngay 10/10/2019 thi Cong ty C6 phan
Tdp doan P dang con no Cong ty TNHH Thuong mai T véi sé tien mua hang héa
dé xdy dung cau Ha Thanh 6, Ha Thanh 7, va cau Tuy Phiede doan tir Km5+460 —
Km15+441 (g6i thau sé 2b) la 11.028.048.895 dong va d‘é nghi chii dau tw la Ban
quan ly dw dan cong trinh giao thong Binh Dinh chuyén tién thanh todn géi thau 2b
khodng 60 ty dong va ding sé tién nay tra no' 11.028.048.895 dong cho Cong ty
TNHH Thuong mai T. Nhu vay, mot lan nira da khang dinh s6 tién con no Cong
ty TNHH Thuong mai T 11.028.048.8954 1a co6 that va trach nhiém tra s6 no trén
Cong ty C6 phan Tap doan P cho Cong ty TNHH Thuong mai T la dtng su that.

[1.5] V& tién 1di: An so tham xac dinh tién 1ai phai tra tir ngay 01/3/2018
dén ngay 30/9/2019 cua sd tién gbc vai muc 1ai suat 0,75%/thang thanh tién 13
1.477.048.135 ddng 1a phu hop Diéu 306 Luat Thuong mai nim 2005.

[1.6] Cong ty Co6 phan Tap doan P cho rang cac van ban dbi chiéu cong ng
gitra hai cong ty vao ngay 05/9/2019 va cac 101 khai cua dai dién bi don trong qua
trinh 1am viéc tai Toa an d6 14 ¥ chi chu quan don phuong ca nhan Tong giam ddc,
khong phai ¥ chi cia Cong ty C6 phan Tap doan P nén Cong ty C6 phan Tap doan
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P khong chiu trach nhiém tra ng 1a khong ding quy dinh phap luat. Boi 1&: Chir ky
cua ong Nguyén Hong Q 1a Tong giam déc ctia Cong ty Co phan Tap doan P, con
con ddu 1a cua Cong ty C6 phan Tap doan P; viéc ky va dong dau hoan toan tu
nguyén, khong co su ép budc hodc lura dbi; trong khi d6 6ng Nguyén Hong Qchirc
vu Téng giam dbc hop phap 13 nguoi dai dién theo phap luat cia Cong Ty nén
Cong ty Co phan Tap doan P phai chiu trach nhiém do nguoi dai dién hop phap
ctia Cong ty C6 phan Tap doan P thyc hién theo quy dinh tai Piéu 13 Luat Doanh
nghiép nam 2014.

[1.7] Cong ty C phan Tap doan P yéu cau dua Cong ty C6 phan Pau tu
x@y dung c, Cong ty C6 phan Pau tu xay dung cong trinh g, Cong ty TNHH P,
Cong ty C6 phan XNK P, Cong ty P dd mua vat liéu xay dung cua Cong ty TNHH
Thuong mai T tham gia t6 tung véi tu cach ngudi co quyén loi nghia vy lién quan
1a khéng can thiét. Bai 1&; Cac bén duong su déu théng nhét thira nhan sé no
11.567.125.097 dong do Cong ty Co phan Pau tu xay dung c, Cong ty Co phan
Pau tu xdy dung cong trinh g, Cong ty TNHH P, Cong ty C6 phan XNK P, Céng
ty P da mua vét liéu xay dung cuia Cong ty TNHH Thuong mai T con ng khong co
tranh chap. Trong khi d6 nguyén don yéu cau bi don thuc hién nghia vu tra no
theo Bién ban ban lam viéc ngay 05/9/2019 gitta Cong ty TNHH Thuong mai T
va Cong ty C6 phan Tap doan P di xac nhan cong no va Cong ty Co phan Tap
doan P dong y nhan no va tra ng cho Cong ty TNHH Thuong mai T.

[1.8] Tur nhimg nhén dinh trén, HDXX khong chap nhan khang céo cua
Cong ty C6 phan Tap doan P.

[2] Theo quy dinh khoan 2 Piéu 26 Nghi Quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 cia Uy ban Thu:ong vu Qudc hoi khoa 14 thi Cong ty C6 phan
Tap doan P chiu 120.505.000d &n phi kinh doanh thwong mai so tham.

[3] Theo quy dinh khoan 1 Piéu 29 Nghi Quyét sd 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Quoc hoi khoda 14 thi Cong ty C6 phan
Tap doan P chiu 2.000.000d &n phi kinh doanh thuong mai phuc tham.

7 [4] Kiém sat vién tham gia phién toa phat biéu dé nghi hiy ban an S0
tham la khong phu hgp vai nhan dinh trén cua Hoi dong xét xtir nén khdng chap
nhan.

Vi cac 1€ trén;

QUYET PINH:

Cin cir Khoan 1 Dicu 308 cua B§ luat T6 tung Dan sy; cac Diéu 24, 50,
306, 319 Luaflt‘Thu’ong mai nam 2005; cac Diéu 274, 275, 280 B@ luat Dan su
nam 2015; Diéu 13 Ludt Doanh nghi¢p nam 2014; khoan 2 Diéu 26, khoan 1



Piéu 29 Nghi Quyét so 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Quoc hoi khoa 14.

Tuyén xu: Khong chap nhan khang céo ctia Cong ty C6 phan Téap doan P,
gilt nguyén ban an so tham.

1. Budc Cong ty C6 phan Tap doan P phai c6 nghia vu tra sé tién chua
thanh toan cho Cong ty TNHH Thuong mai T 12.505.097.030 dong (Muoi hai ti
nam tram khong nam triéu khong tram chin muoi bay nghin khong tram ba muoi
dong). Trong do: tién gdc 11.028.048.895 dong va tién 13i do cham thuc hién
nghia vy thanh toan 1.477.048.135 dong.

2. Bac 101 nai cua Cong ty Co phan Tap doan P khong dong y tra ng cho
Cong ty TNHH Thuong mai T sb tién goc 11.028.048.895 dong va tién 1ai do
cham thuc hién nghia vu thanh toan.

3. V& an phi:

3.1. Cong ty TNHH Thuong mai T dugc nhan lai 60.522.000 dong (Sau
muoi triéu ndm trim hai muoi hai nghin dong) tién tam tng an phi da ndp theo
bién lai thu tién s6 0002092 ngay 08/10/2019 cua Chi cuc Thi hanh an déan sy
thanh phd Q.

3.2. Cong ty Co phan Tap doan P phai chiu 120.505.000 dong (Mot tram
hai muoi triéu ndm trdm khong nam nghin dong) an phi kinh doanh thuong mai
so tham.

3.3. Cong ty C6 phan Tap doan P phai chiu 2.000.000 dong (Hai triéu
d6ng) an phi kinh doanh thuong mai phtic thim nhung duoc khau trir 2.000.000
d6ng theo bién lai thu tién s6 0002352 ngay 10/12/2019 cua Chi cuc Thi hanh an
dan su thanh phé Q, Cong ty C6 phan Tap doan P di ndp xong.

4. V& quyén, nghia vy thi hanh an:

4.1. Ké tir ngdy an c6 hiéu luc phap luat va c6 don yéu cau thi hanh an
ctia nguoi duge thi hanh an cho dén khi thi hanh 4n xong tat ca cac khoan tién
hang thang bén phai thi hanh an phai chiu khoan tién 1ai ctia s6 tién con phai thi
hanh an theo muc 13i suét quy dinh tai khoan 2 Diéu 468 ctia Bo luat Dan sy nam
2015.

4.2. Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu
2 Luat Thi hanh an dan sy thi nguoi dugce thi hanh 4n dan sy, nguoi phai thi hanh
an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7 va 9
Luat Thi hanh an dan sy; thot hi¢u thi hanh an dugc thyc hién theo quy dinh tai
Piéu 30 Luat Thi hanh an dan su.

5. Ban an phtic thim c6 hiéu luc phap luat ké tir ngay tuyén an.

6



Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Dinh; THAM PHAN — CHU TOA PHIEN TOA
- TAND thanh phé Q;

- CCTHADS thanh phé Q;

- Cac duong su;

- Luu ho so; Toa dan su.

Lé Vian Thudng



