TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Déc 1ap - Tu do - hanh phic

Ban 4n $6:31/2021/DSPT
Ngay 19-01-2021
“V/v tranh chép quyén st dung dat
va yéu cau di doi tai san trén dat”.
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DANCAP CAO TAI THANH PHO HO CHi MINH
- Thanh phin Hpi dong xét xir phiic thdm gém co:
Thdm phan - Chii toa phién toa:Ba: Nguyén Thi Thuy Vi
Cdc Tham phan: Ba: Pham Thi Duyén
Ong: Duong Tuan Vinh
- Thuw ky phién toa: Ba: Hoang Thi Kim Nhi.

- Dgi di¢gn Vién Kiém sit nhdn dan cap cao tgi Thanh pho Ho Chi
Minh: Ong Nguyén Vi Diing - Kiém sat vién tham gia phién toa.

Trong ngay 19 thang 01 ndm 2021 tai tru s Toa an nhan dan cip cao tai
Thanh phé HO Chi Minh xét xir phiic tham cong khai vy an thu ly s0:
352/2020/TLPT-DS ngay 29 thang 6 nam 2020 v¢ tranh chap “Quyén str dung
dat va yéu cau di doi tai san trén dat”.

Do ban an dan sy so tham sd 22/2019/DS-ST ngay 05 thang 6 nam 2019
cua Toa an nhan dan tinh Tra Vinh b1 khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phic tham sé: 2335/2020/QDPT-DS
ngay18 thang 8 nam 2020 giita cac duong su:

1.Nguyén don:
Ong Thach C, sinh nim 1956;
Dia chi: Khom 2, thi Tran T, huyén T, tinh Tra Vinh

Nguoi dai dién hop phdp cho ong Thach C (theo van ban uy quyén ngay
09/1 1/2017): ong VO Van H, sinh nam 1958, dia chi: S6 61, Khém 10, Phuong
7, thanh pho T, tinh T. C6 mat.

2. Bi don:

Ba Thach Thi L, sinh nam 1964;

Dia chi: ép C 1, xa H, huyén C, tinh Tra Vinh. C6 mat.

3. Ngwoi c6 quyén lgi, nghia vu lién quan:

- Ba Thach Thi B, sinh nim 1933 (chét 2017);

Ngueoi ké thira quyén va nghia vu t6 tung ciia ba Thach Thi B:
1. 1. Ong Huynh Purc K, sinh nim 1959;



Pia chi: 4p S, xd P, huyén T, tinh Tra Vinh.

1. 2. Ba Thach Thi L, sinh nam 1964

Pia chi: 4p C 1, xa H, huyén C tinh Tra Vinh.

1. 3. Ong Thach T, sinh nam 1967,

Dia chi: 7070. Shelly.5 Montreal.Quebec H2A2Y8, Canada.
2. Ba Thach Thi S, sinh nam 1954,

Dia chi: Khom 2, thj Tran T, huyén T, tinh Tra Vinh.

Nguoi dai dién hop phdp cho ba Thach Thi S: 6ng VO Van H, sinh nam
1958, dia chi: S6 61, Khom 10, Phuong 7, thanh phd T, tinh Tra Vinh (theo van
ban uy quyén ngay 09/11/2017).

3. Ong Duong Vian Pinh, sinh nam 1953;ving mat.
Dia chi: Khom 2, thi trin T, huyén T, tinh Tra Vinh.
4. Ba Kim Thi Sa May, sinh nam 1958;

Dia chi: Khom 2, thi Tran T, huyén T, tinh Tra Vinh

Nguoi dai dién hop phap cho ba Kim Thi Sa M (theo van ban iy quyén
ngay 09/11/2017): 6ng Vo Van H, sinh ndm 1958, dia chi: S6 61, Khom 10,
Phuong 7, thanh phd T, tinh Tra Vinh.

5. Chi Thach Thi Ly N, sinh ndm 1992;

6. Chi Thach Thi Trac L, sinh nam 1996;

Cung dia chi: ép Chong N6 1, xa H, huyén C, tinh Tra Vinh.

Nguoi dai dién hop phdp cho chi Thach Thi Ly N, chi Thach Thi Tric L:
Ba Thach Thi L, sinh ndm 1964, Dia chi: ap C 1, xa H, huyén C, tinh Tra Vinh.
Co6 mat.

7. Ba Thach Thi K (Ki Kek), sinh ndm 1937 (chét nam 2018);

Ngueoi ké thira quyén va nghia vu t6 tung ciia ba Thach Thi K:

7. 1. Ong Thach H (Pech Huon), sinh nam 1955;vang.

Dia chi: ép Prek KoKy, xa P, huyén C, tinh S, Campuchia.

8. Ong Thach O, sinh nam 1970; vang.

Dia chi: ép T, xa C, huyén C, tinh Tra Vinh.

Chd & hién nay: Puong 30/4, Phuong 11, hém 828, thanh phé V, tinh Ba
Ria — Viing Tau.

9. Ong Tram Minh S, sinh nam 1970;c6 mat.
Dia chi: Khém 2, thi Tran T, huyén T, tinh Tra Vinh.
10. Ba Tran Thi Tr, sinh nam 1973;
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Dia chi: Khém 2, thi Tran T, huyén T, tinh Tra Vinh.

Nguoi dai dién hop phdp cho ba T ran Thi Tr (theo vin ban 1y quyén ngay
20/6/2014): Ong Tram Minh S, sinh nim 1970, dia chi: Khom 2, thi Tran T,
huyén T, tinh Tra Vinh.

4. Nguoi phiéen dich tieng Khomer: Ong Thach H, cong tac tai: Bao tang
Van hoéa tinh Tra Vinh.Vang mat.

5. Nguoi khang cdo: Nguyén don.
NOI DUNG VU AN

Theo don khéi kién va 1oi khai trong qud trinh gidi quyét vu dn ong Thach
C va ong Vo Van H la nguoi dai dién cua ong C trinh bay: Ngudn gdc dat dién
tich 1.382, 1m?, toa lac tai khom 2, thi trdn T, huyén T, tinh Tra Vinh c6 ngudn
goc la ctia cu Thach C (chet 1980) va cu Thach Thi U (chet 1979),cu Cvacu U
c6 tht ca 08 nguoi con, da mét 04 nguoi con lai gém: Ba Thach Thi B, ba Thach
Thi K, ba Thach Thi S va 6ng Thach C (tén thuong goi la Thach S). Sau khi cha
me qua doi 6ng C 1a ngudi truc tiép quan 1y, str dung dat va ké khai thoi ky nim
1983. Bén nam 1986, ba Thach Thi B va chong la 6ng Thach X dén xin & chung
vo1 ong C tai cdn nha 03 gian trén dién tich d4t cha me dé lai, nim 1989 do hoan
canh gia dinh kho khin nén vo chong 6ng C di 1am xa. Nam 1991 vo chong ba
Thach Thi B ké khai phan dat nay. Nam 2001 6ng Thach S (tén goi khac cia
ong Thach C) c6 dang ky ké khai. Nam 2000 ba Thach Thi B chuyén nhuong
cho ba Son Thi P dién tich 298m?, cho bé Thach Thi S dién tich 425,5m2, va
tang cho ba Thach Thi L dién tich 658 ,5m?, thudc thira s6 40, to ban do sb 4, toa
lac tai khom 2, thi trdn T, huyén T, sy viéc nay cac anh em trong gia dinh khong
ai hay biét. Hién nay ba Thach Thi L da dugc cap gidy ching nhén quyen su
dung dat va chuyén nhuong phan dit nay cho vo chong 6ng Tram Minh S va ba
Tran Thi Tr nhung chua 1am thu tuc sang tén.

Nay 6ng Thach C khoi kién ba Thach Thi L yéu cau tra lai phan dét tranh
chép dién tich 658,5m2 (thuc do 682.1m2) thudc thira 40, to ban do sb 4, toa lac
tai khom 2, thi tran T, huyén T, tinh Tra Vinh cho 6ng va budc vo chéng ong
Tram Minh S di doi nha va cac tai san khac trén dat dé tra lai phan dat cho 6ng
quan ly, str dung.

Bi don ba Thach Thi L trinh bay: Nguon goc dat tranh chap 1a cia 6ng ba
ngoai ba la cu Thach C va cu Thach Thi U dé lai cho cha me ba 1a ba Thach Thi
B va 6ng Thach X. Nam 1991, cha ba di ding ky ké khai va dugc cap gidy vao
khoang ndm 2002. Sau d6 cha me¢ ba da chuyén nhugng cho ba Son Thi b di¢n
tich 298m?, cho ba Thach Thi S dién tich 425,5m” va ting cho ba dién tich
658.5m?, thira s6 40, to ban d6 sb 4, toa lac khom 2, thi tran T, huyén T va ba
dugc Uy ban nhan dan huyén T cip gidy ching nhin quyén st dung dat vao
nam 2007. Sau d6 nam 2009, ba cing voi ba Thach Thi B chuyén nhuong dat
cho vo chdng 6ng Tram Minh S véi gia 172.000.000 ddng, ba dd nhan du tién
nhung chua lam thi tuc chuyén nhuong, do dat dang tranh chép, hién nay trén
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d4t tranh chép con c6 con ba la Thach "ljhi Ly N c6 ¢ trén can nha cli cua b;‘l
Thach Thi B ¢ truéc day khi ba B con song. Nay ong Thach C yéu cau tra dat
cho 6ng thi ba khong dong y.

Nguoi ¢é quyén loi, nghia vu lién quan éng Dwong Vin P va ba Thach Thi
S trinh bay:

Thira dat dang tranh chip, nam 1983 6ng Thach C dtng ra ké khai dang ky
thira dit 947 dién tich 1.100m® Nam 1986, ba Thach Thi B va chong ba B dén
xin & nhd. Nam 2001 ba S c6 dtng ké khi dat ciia Thach S 13 tén thudng goi cta
6ng Thach C. Trong vu 4n 6ng, ba chi yéu cau tra dat cho ong C va khong c6
yéu cau chia thira ké, ngoai ra ong, ba khong co yéu cau gi khac.

Theo don khoi kién yéu cau doc Idp cua 0ng Tram Minh S, ba Tran Thi Tr
la nguoi c6 quyen loi, nghia vu lién quan trinh bay:

Niam 2007, ong nhan chuyén nhuong ctia ba Son Thi B phan dat dién tich
298,1m* phan dat nay di dugc cip gidy ching nhan quyén st dung dat. Dén
nam 2010 6ng nhan chuyén nhuong thém dién tich 65 8,5m? cia ba Thach Thi L,
gia chuyén nhuong 1a 172.000.000 dong (Mot tram bay muoi hai triéu dong).
Sau khi chuyén nhugng anh da cat nha, xdy dung cac cong trinh phy trén dat dé
kinh doanh mua ban. Nay ong, ba chi yéu cau cong nhan hop doéng chuyén
nhuong giira 6ng, ba L 13 hop phap, ddi véi phan nha ciia ba B con trén dat hién
do chi Ly N (con ba L sir dung) 6ng khong tranh chéap viéc nay 6ng va ba L sé tur
thoa thuan véi nhau vé viéc di doi nha.

Tai ban dn déan su so tham so 22/2019/DS-ST ngay 05 thing 6 nam 2019,
Toa dan nhdn dan tinh Tra Vinh da tuyén xu:

1. Béc yéu cau khoi kién cia dng Thach Con vé viéc budc ba Thach Thi L
tra lai phan dét tranh chép dién tich 658,5m” (thyc do 682.1m") thudc thira s
40, to ban @6 sO 4, tQa‘lac khoém 2, thi tran T, huyén T, tinh Tra Vinh gho v()ng va
budc vo chong ong Tram Minh S di doi nha va cac tai san khac trén dat dé tra lai
phan dat cho 6ng quan 1y, st dung.

2. Cong nhan sy thoa thuan gitra 6ng Tram Minh S, ba Tran Thi Tr va ba
Thach Thi L tiép tuc thuc hién hop dong chuyén nhugng quyén su dung dat dién
tich 658,5m” (thyc do 682.1m”) thudc thira 56 40, to ban dd s6 4, toa lac khém 2,
thi tran T, huyén T, tinh Tra Vinh

Cac duong su c6 nghia vu thuc hién hop déng chuyén nhuong theo quy
dinh cta phép luat.

Ngoai ra, ban an con tuyén vé an phi, 1& phi so tham, thi hanh an, quyén
khang céo cua duong su.

Ngay18/6/2019, nguyén don 6ng Thach Con c¢6 don khang cao toan bo
ban an so tham.

Tai phién toa, nguyén don gilr nguyén yéu cau khang céo yéu cau sira an
so tham, chip nhén theo yéu cau khai kién.

4



Bi don dé nghi khong chap nhan khang cdo va gitr nguyén ban an so tham
do da dugc Nha nudc cong nhan quyén st dung dat va gia dinh di sir dung 6n
dinh trong tho1 gian dai.

Nguot ¢o quyén loi, nghia vu lién quan ong Tram Minh S xdc dinh da
nhan chuyen nhuong dat tir bi don nhung chi lam gidy tay, dé nghi gitt nguyén
ban 4n so tham do d4 x4y dung cong trinh trén dat va sir dung thoi gian da.

Pai dién Vién Kiém sat nhan dinh cép so tham da tuan tha quy dinh vé to
tung; vé ndi dung — cin clr vao céc tai liéu ching cir da thu thap va két qua
tranh tung thdy rang an so tham da tuyén xir khong chap nhan yéu cau khoi
kién cuia nguyén don la ¢ co s6. Khang cdo cuia nguyén don khong co tai liéu
chtng ctr ndo méi dé chirng minh cho yéu cau khdi kién nén khong c6 cin cr
dé chap nhan. P& nghi Hoi dong xét xtr khong chap nhan khang cdo, giir
nguyén ban an so tham.

NHAN PINH CUA TOA AN:
Can ctr cac tai lidu co trong hé so va 10i trinh bay cua cac bén duong su, ¥
kién cua Kiém sat vién. Ho1 dong xét xir nhan dinh:
[1] V& thu tuc t6 tung:

Qua trinh giai quyét tai cAp so tham da tuan thu quy dinh t6 tung, cac
ching cr da dugc thu thap hop phap, day di, dam bao cac quyén va nghia vu to
tung cua nguoi tham gia t6 tung.

Vé tham quyen _giai quyét va quan hé tranh chap duoc an so tham xac
dinh la tranh chap quyén st dung dat va thudc tham quyén giai quyet cua Toa an
nhan dan cép tinh do c6 lién quan dén nguoi thira ké nghia vu t6 tung dang &
nudc ngoai 1a co can cu.

Tuy nhién, dbi véi cac tranh chép quyén str dung dat ma mot bén da dugc
cap gidy chung nhan quyen su dung dat do c6 lién quan dén viéc xem xét tinh
hop phap cua quyét dinh cap giay thi phai dua Uy ban nhan dan c6 tham quyen
cap Gidy chimg nhan quyén su dung dat vao tham gia t6 tung nhung an so thAm
khong thyc hién 1a co thiéu sot vé thil tuc t6 tung trong viéc xac dinh thanh phan
tham gia t6 tung trong vu an.

[2] V& ndi dung tranh chip:

Theo don khoi kien va o1 khai cua 6ng Thach C ong cho rang dién tich
658, 5m? (thuc do 682.1m?) thudc thira 40, t& ban d6 sd 4, toa lac khom 2, thi
tran T, huyén T, tinh Tra Vinh 1a cta cha me 6ng 1a cu Thach C (chét 1980) va
cu Thach Thi U (chét nam 1979) chét dé lai. Nam 1983, 2001 6ng Thach C c6
dang ky ké khai nén khoi kién yéu cong nhan quyén str dung dat cho 6ng. Ong
Thach C va cac con ctua cu Thach Thi U va cu Thach C khong c6 yéu cau chia
thira ké di san cta cu Thach Thi U va cu Thach C trong vu an nay. Ba Thach Thi
K khi con sdng c¢6 vé Viét Nam nhung ba ciing khong cé yéu cau trong vu an,
vu 4n giai quyét chua xong nén Toa an c6 dua dngThach H (Pech H) sinh song
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tai nudc Campuchia, 1a con ba K tham gia thira ké nghia vu to tung va da tién
hanh Uy thac tu phap nhung 6ng khong co ¥ kién. Ong Thach Th 1a nguoi thira
ké nghia vu td tung cta ba Thach Thi B, thoi diém giai quyét vu 4n 6ng dang &
nuédc Canada. Toa an c6 thong bao cho 6ng biét vu kién trén nhung 6ng khong
c¢6 ¥ kién. Cin cr diém a khoan 3 Diéu 6 Nghi quyét 04/2017/NQ-HDTP ngay
5/5/2017 cua Hoi ddng thim phan Toa 4n nhan dan tbi cao, Toa &n nhan dan
tinh Tra Vinh xét xt vang mit ong Thach H va 6ng Thach Th. Néu 6ng Thach H
va 6ng Thach Th c6 tranh chip thira ké s& giai quyét bang vu an khac.

An so thAm nhan dinh: xét yéu cau khéi kién cua ong Thach C yéu cau ba
Thach Thi L tra lai phan dat tranh chip dién tich 658,5m* (thuc do 682.1m?)
thudc thira sd 40, to ban dd sé 4, toa lac khom 2, thi trin T, huyén T, tinh Tra
Vinh. Budc vo chéng 6ng Tram Minh S di doi nha Ve‘l cac tai san khac trén dat
dé tra lai phan dat trén thdy rang: dién tich 658 ,5m’ (thyc do 682.1m?) thudc
thtra 40, to ban d6 so 4, toa lac khom 2, thi trin T, huyén T, tinh Tra Vinh c6
ngudn gdc ctia cu Thach Thi U va cu Thach C, sau khi hai cu chet thi 6ng Thach
C quan 1y, dén nam 1986 thi ong Thach X va ba Thach Thi B vé & trén dét nay.
Ong Thach C cho rang nim 1983 6ng c6 ding ky ké khai thira 947 dién tich
1.100m?, ndm 2001 dang ky ké khai thira 40 dién tich 1.382,1m% Tuy nhién theo
phiéu cung cap thong tin s6 136/VPPKDD ngay 15/5/2019 cua Van phong dang
ky dat dai thi nam 1983 thira 947 dién tich 1. 100m l1a 6ng Thach C dang ky ké
khai trong s6 dang ky rudng dat 5B. Phiéu cung cép thong tin (BL 60) do ong C
cung cap thi 6ng C c6 tén trong s6 muc ké. Nam 2001 6ng Thach S c6 tén trong
s6 diéu tra da ngoai. Ong Thach C khai ong co tén goi khac 1a Thach S. Tuy
nhién qua xac minh Trudng ban nhan dan 4p C, xa P (nay 1a khoém 2, thi tran T)
thi 6ng Thach C khong phai tén I1a Thach S ma tén goi la Thach S. Theo ban ty
khai ctua ba Thach Thi S (BL 22) thi ndm 1983 va nam 2001 ba S dung tén ké
khai dat cho em ba 1a Thach S tén goi hang ngay.

Theo quy dinh cua Thong tu s6 302TT/DKTK ngay 28 thang 10 nam
1989 cua Téng cuc quan ly ruéng dat hudng dan thi hanh quyét dinh vé viéc cap
gidy chimg nhan _quyén sir dung dat, Quyét dinh s6 499/QD-DC ngay 27 thang 7
nam 1995 cua Téng cuc Dia chinh (B¢ Tai nguyén va M61 truong) ban hanh quy
dinh mau s6 dia chinh, s6 muc ké dat, so cap gidy chung nhén quyén su dung dat
va so theo doi bién dong dat dai va Thong tu s6 1990/2001/TT-TCPC ngay 30
thang 11 nam 2001 cua Tong cuc Pia chinh hudng dan dang ky dat dai, 1ap ho
so dia chinh va cép gidy ching nhén quyén sir dung datthi S6 muc ké dat duoc
1ap dé phuc vu cho Nha nudc nam dy da rudng dat va thuc hién thong ké, kiém
ké dat dai theo quy dinh cta phéap lut dét dai.

Mic du 6ng Thach C cung cép chimg ctr 14 phiéu cung cip thong tin ngay
24/8/2006 do Van phong ding ky quyén sir dung dit cdp thé hién nam 1983 va
nam 2001 6ng Thach C 1a cha st dung dat. Tuy nhién, 6ng khong dua ra duoc
chtng ctt ndo dé chimg minh dién tich dat nay ong c6 dang ky. Trong khi d6, ba
Thach Thi L khai dién tich dat dang tranh chép la ctia 6ng ba ngoai tén Thach
Thi U va Thach C cho me cua ba la ba Thach Thi B. Nam 1991 cha ba la 6ng
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Thach X ding ky ké khai va da duoc cap quyén str dung dat cho me cta ba co
cho ba Thach Thi S m@t phﬁn, chuyén nhuong cho ba Son Thi B mot phén, con
lai dién tich 658 ,5m’ ~nam 2007 cha me ba cho ba va ba da duoc Uy ban nhan
dan huyén T cap quyén st dung ngay 04/12/2007. Qua tham tra trinh ty, thu tuc
cap gidy chung nhan quyén st dung datcho ba L caa Uy ban nhan dan huyén T
12 ding quy dinh nén ba L dugc quyén st dung va dinh doat d6i véi thira dat
trén, ké ca viéc chuyén nhuong cho vo chéng ong Tran Minh S va ba Tran Thi
T.

Tuy nhién, hd so thé hién nam 1983 6ng C da c6 dang ky dién tich dat nay
nhung dén thoi diém nam 1991 ong Thach X déang ky lai van chua c6 gidy to gi
chtng minh cho viéc thay d6i vé chu thé dang ky d6i v6i thira dat nay va khong
xac dinh 18 duge 6ng X dang ky ghi ngudn goc dat 1a gi, viéc thay d6i chu thé
dang ky c6 can cu nao khong... thi cap so tham van chua lam 3 va do dua thiéu
nguoi tham gia t6 tung 1a Uy ban nhan dan co tham quyen cap gidy ching nhan
quyeén st dung dat cho 6ng X vao tham gia to tung ma van két luan ong Thach X
dugc cap gidy ching nhén hop phap 1a chua diéu tra day du. Sai sot nay cap
phuc tham khong khac phuc dugc nén can huy an dé diéu tra xét xtr so tham lai.

[3]Vé ndi dung khang cdo:

Ong Thach C khang cdo yéu cau sira an so tham, chap nhan yéu cau khoi
kién cua 6ng, budc ba Thach Thi L tra lai dién tich dét tranh chép va budc ong
Tran Minh S, ba Tran Thi T di doi nha va tai san trén dat dé tra dat cho ong.
Xét 4n so tham da co vi pham nghiém trong veé to tung, viéc thu thap ching c
chua ddy du dé danh gia ching ctr va két luan ddi voi vu an nén Hoi dong xét
xtr chua xem xét dén nodi dung khang cdo. Y kién cua Kiém sat vién 1a chua
pht hop v6i nhan dinh cua Hoi dong xét xtr nén khong duoc chap nhén. Hoi
dong xet xur thong nhat huy toan bg ban an so tham, giao ho so vu an vé cho toa
an cap so tham giai quyét lai vu 4n theo thu tuc so tham.

Ong Thach C khong phai chiu 4n phi phtic thAm va chua phai chiu 4n phi
so tham.

Vi cac 1€ trén;
QUYET PINH:
Can ctr vao khoan 1 Piéu 310 Bo luat TH tung dan su.

Chap nhan mot phan khang céo cua nguyén don 6ng Thach C, hily toan bo
ban an so tham, giao ho so vu dn vé cho Toa 4n nhan dan tinh Tra Vinh giai
quyét lai vu an theo thu tyuc so tham.

Ong Thach C khéng phai chiu 4n phi phtic thAm va chua phai chiu 4n phi
so tham.

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.



Noi nhén: TM. HQI PONG XET XU PHUC THAM

- TAND tdi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TpHCM,;

-TAND tinh Tién Giang;

- Cuc THADS tinh Tién Giang;
- Cac duong sy;

- Luu: HS,VT,(HTKN).

Nguyén Thi Thuy Vii

THANH VIEN HOI PONG XET XU THAM PHAN — CHU TQA PHIEN TOA

Dwong Tuén Vinh Pham Thi Duyén Nguyén Thi Thuy Vii



