TOA AN NHAN DAN QUAN PHU NHUAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phuc

Ban 4n sb: 38 /2023/HSST
Ngay : 29 - 6 — 2023.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN PHU NHUAN TP. HO CHi MINH
Vé6i thanh phan Hgi dong xét xir so' tham gom c6:

Thim phdn — Chii toa phién toa: Ba Nguyén Thi Mai Thuy.
Cdc Hoi tham nhén dan 1/ Ong Ha Nguyén Minh Nam;
2/ Ba L& Thi Thanh Dung.

Thu ky Toa an ghi bién ban phién toa: Ba Bui Thi Thirc — Can by Toa an
nhan dan quan Phu Nhuén, Thanh pho Ho Chi Minh.

Pai dién Vién kiém sat nhan ddan qudn Phil Nhudn, Thanh phé Ho Chi
Minh tham gia phién toa: Ba Tang Thi My Ngoc — Kiém sat vién.

Ngay 29 thang 6 nam 2023, tai try s¢ Toa 4n nhan dén quan Phu Nhuan,
Thanh pho H6 Chi Minh xét xtr so' thdm vu &n hinh sy thu 1y s6 24/2023/TLST —
HS ngay 12/5/2023 d6i v6i bi cao:

PAO HOANG P (tw Pi); gi6i tinh: nam; sinh nam 1992 tai Thanh phé Ho
Chi Minh; Noi diang ky HKTT: 142/9 (s cii 332/4) Puong C, Phuong H, quan
N, Thanh phé H6 Chi Minh; Quéc tich: Viét Nam; Dén toc: kinh; Ton gio:
khong; Vian héa: 11/12; Nghé nghiép: tu do; Con 6ng: Pao Van T; Con ba:
Nguyén Thi M; Hoan canh gia dinh: chua c6 vo, con.

Tién su: Khong;

Tién an: Ngay 29/7/2020, bi Toa &n nhan dan Thanh phé Ho Chi Minh xur
phat 01 nam 06 thang t0 vé toi “Lira dao chiém doat tai san”. Bi co chip hanh
xong hinh phat tu ngay 30/6/2021, chua thi hanh cac khoan an phi hinh sy so
tham, boi thudng dan su, an phi dan su so tham.

Nhan than: Ngay 06/9/2010, bi Toa an nhan dan quan S, Thanh phd Ho
Chi Minh xt phat 03 nam 06 thang tu vé t9i “Co y gay thuong tich”. Bi cao da
chap hanh xong ban an va dé duoc xba an tich.

Bi c4o bi bat tam giam ngay 30/8/2022 (c6 mat).
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* Nguwoi c6 quyén loi, nghia vu lién quan:

1/ Nguyén Tén A, sinh nim 1987 (ving mat). o
Bbia chi: 121/22 duong L, Phuong M, quan N, Thanh pho H6 Chi Minh.

2/ Vi Hoang Pang C, sinh ndm 1994 (vang mat). o
Pia chi: 10F, Khu phd 6, phuong X, Quan K, Thanh phé Ho Chi Minh.
NOI DUNG VU AN:

Theo céc tai li€u co6 trong hd so vu an va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:

Khoang 15 gid ngay 30/8/2022, Co quan canh sat diéu tra — COng an quan
N, Thanh phé H Chi Minh thyc hién 1énh kham xét khan cip noi ¢ ctia L& Thi V
bi C6ng an quan Phd Nhuan bat qua tang vé hanh vi mua ban trai phép chat ma
tiy IGc 01 gio 30 phUt cung ngay tai s6 nha 142/9 (sé cii 332/4) Puong C,
Phuong H, quan N, Thanh phé H6 Chi Minh thi phat hién trong phong ngu lau 2
c6 Pao Hoang P, Vii Hoang Piang C va Nguyén Tan A 1a nhiing ngudi ban cua P
c6 biéu hién st dung ma tuy. Qua Kiém tra phét hién thu gitr trong tu quan 40 O
01 hop nhya mau trang bén trong c6 03 goi nylon chira tinh thé khéng mau, trén
ban c6 01 gdi nylon chua tinh thé khong mau, tai sit mép cira ra vao bén phai c6
01 hop nhwa mau hong bén trong ¢ 02 géi nylon chira tinh thé khong mau, can
tiéu ly, cac doan dng hit dugc cit nhon mot dau, tdi nylon dyng ma tdy chua sir
dung.

Qua test nhanh ma tly bang phwong phép thir nude tiéu cho két qua P, A
va C duong tinh v&i ma tly loai Methamphetamine.

Pao Hoang P khai nhan: 01 goi nylon chua tinh thé khéng mau dé trén ban
la ma tly tong hop loai ¢4 P mua dugc ciia mot nguoi dan 6ng khéng quen biét
vao sang ngay 30/8/2022 dem vé dé sur dung. P d4 ding dung cu ma tly tu ché,
ldy ma tly ra moi A va C sir dung cting. SO ma tly con lai dé trén ban thi bi Cong
an bat qua tang phat hién. Riéng 05 g6i tinh thé con lai 1a ciia ban P tén T & Binh
Duong cho P cach day khoang 03 thang dé sir dung. P khong biét nha T & dau,
cling khdng rd nhan than lai lich. Do P ding thir thdy loai ma tly nay thay kém
chét luong nén P cit di khdng ding dén.

Qua lam viéc ddi chat gitra P v4i A va P véi C, ca ba cling khai nhan: Sang
ngay 30/8/2022, P goi hen A va C dén nha P gilp stra chita may lanh phong ngu
va don dep phong cho P. Pén khoang 10 gio cling ngay thi P ldy ma ty ctia minh
mua vé va dung bo dung cu s dung ma tuy da tu ché bang ong thuy tinh (nd), vo
chai nudc sudi, ong hit nhya bé ma tdy vao roi bay ra ban phong nga caa minh,
dua cho A va C cling sir dung chung khdng thu tién sir dung ma tly xem nhu tra
cong phu gilp don dep nha cho P. Sau d6, ca 03 lan luot lan ra ngi tai phong nga
ciia P cho dén khi C6ng an dén kiém tra bat qua tang khi thyc hién Lénh kham
xét chd ¢ ddi voi Lé Thi V ¢6 phong ngi cling lau 02 cia can nha.
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LE ThiV la chéy rudt cua P, khi bi pét c0O khai nhan da ban cho‘Déo Hoang
P 01 go6i ma tuy vao toi ngay 29/8/2023 d€ str dung nhung chua tra tién. P khdng
thira nhan c6 su viéc trén. Qua doi chat ca hai khéng cé ket qua.

Tai ban Két luan gidm dinh s6 5014/KL — KTHS ngay 08/9/2022 cuia
Phong k¥ thuat hinh sy Cong an Thanh pho Ho Chi Minh két luan:

+qG(,')i 1: Tinh thé,kh()ng mau duoc ky hiéu mau m1 can gidm dinh 12 ma
tly & thé ran, c6 tong khoi lugng 2,7198g, loai Methamphetamine.

+ G6i 2: Tinh thé khong mau duoc ky hiéu miu m2 can gidm dinh 1a ma
tly ¢ thé ran, cé tong khoi lugng 0,30664, loai Methamphetamine.

+ G6i 3: Tinh the khong mau duoc ky hiéu mau m3 can gidm dinh, la ma
tly ¢ thé ran, cd tong khoi luwong 10,4959, loai Methamphetamine.

Vat chimg thu giti: 03 goi niém P bén trong chira ma tly; 02 hop nhya; can
dién tir; cdc doan ong hut; 50 tdi nylon chua qua st dung va 02 dién thoai di
dong.

Tai ban cdo trang s6 28/CT — VKS.PN ngay 12 thang 5 nim 2023 cta Vién
kiém sat nhan dan quan Pht Nhuan d3 truy t6 bi cdo Dao Hoang P vé cac toi
“Tang trit trai phép chat ma tiy” theo quy dinh tai diém g khoan 2 Piéu 249 va
t6i “T6 chuc su dung trai phép chat ma tly” theo quy dinh tai diém b khoan 2
Diéu 255 cta Bo luat hinh su.

Trong phan tranh luan tai phién toa, dai dién Vién kiém sat nhan dan quin
Phti Nhuan phat biéu va két luan cdo trang da truy t6 bi céo 1a c6 can cu, ding
nguoi, dung t01, dung quy dinh cua phap luat. Pong thoi, dé nghi Hoi dong xét xtr
ap dung: diém g khoan 2 Piéu 249; diém b khoan 2 Piéu 255; diém s khoan 1
Piéu 51; diém h khoan 1 Piéu 52; Piéu 55 cua Bo lut hinh sy, xu phat bi céo
Pao Hoéng P tir 06(sau) nam dén 07 (bay) nam tU vé toi “Tang trix trai phép chat
ma tdy” va 08 (tdm) nam dén 09 (chin) nam t0 vé t6i “Td chire sir dung trai phép
chéat ma tly”. Tong hop hinh phat budc bi c4o phai chap hanh hinh phat chung 1a
tir 14 (mudi bén) nam dén 16 (Muoi sau) nam tu.

Khong &p dung hinh phat bd sung | phat tién d6i véi bi cdo.

Vé xu 1y vat chimg: Ap dung Diéu 106 Bo luat td tung hinh sy, dé nghi
Hoi dong xét xir tuyén xur:

Tich thu tiéu hity sé ma ty va nhitng vat chting khong con gia tri sir dung
nhu éng hit nhya, hop nhura. ..

Tra lai cho bi cdo 02 dién thoai vi bi céo khai khdng sir dung dién thoai dé
lien lac mua ma tdy, bi céo truc tiép di gip dbi tuong dé mua.

Tich thu sung quy Nha nudc 01 can dién tir tiéu ly hiéu Amput.

Bi cdo thong nhat vdi ban luan toi cua dai dién Vién kiém sat, khong co v
kién tranh luan gi thém.
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Céan cr vao céc ching cir va tai liéu da dugc tham tra tai phién toa; can clr
vao két qua tranh luan tai phién toa, trén co s& xem xét day du, toan dién ching
cu, ¥ kién cua Kiém sat vién, bi cdo.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can ct vao cac tai li¢u trong hd so vu 4n da
duogc tranh tung tai phién toa, Hoi dong xét xir nhan dinh nhu sau:

[l] Vé hanh vi, quyét dinh t6 tung cia Co quan dleu tra, Piéu tra vién,
Vién klem sat, Kiém sat vién trong qua trinh diéu tra, truy té da thuc hién dung
tham quyen trinh tu, thu tuc theo quy dinh cta Bo luat T6 tung hinh sy. Qua
trinh diéu tra va tai phién toa, bi cao khong co y klen hodc khleu nai vé hanh vi,
quyét dinh cua Co quan tién hanh t6 tung, nguoi tién hanh t6 tung. Do d6, cac
hanh vi, quyét dinh t6 tung cia Co quan diéu tra, Diéu tra vién, Vién Kiém sat,
Kiém sat vién thyc hién 13 hop phép.

[2]. V& hanh vi pham t0i ctia cac bi cdo, cac tinh tiét tang nang, giam nhe
trach nhiém hinh sy:

Qua trinh diéu tra va tai phién toa hom nay bi cao P khai nhan: Sang ngay
30/8/2022, bi c4o hen A va C la ban dén nha gilp sira chita may lanh phong ngu
va don dep phong cho bi cao. Sau khi xong viéce, dén khoang 10 gio cling ngay bi
cao Iay ma tly cua minh da mua vé va dem bo dung cu str dung ma tly da bi cao
tu ché bang 6ng thay tinh (n6), vé chai nude sudi, dng hit nhua bo ma tdy vao roi
dua cho A va C cling str dung chung, khdng thu tién sir dung ma tdy, xem nhu tra
cong phu gilip don dep nha cho bj cdo. Sau dd, ca 03 lan luot 1an ra ngu tai phong
ngu cta bi cao cho dén khi Cong an dén kiém tra bat qua tang khi thuc hién Lénh
kham xét chd & ddi véi Lé Thi V ¢6 phong nga cing lau 02 cta cian nha, thu giir
duoc s6 luong ma tly nhu trong ban Két luan gidm dinh sé 5014/KL — KTHS
ngay 08/9/2022 ciia Phong k§ thuat hinh sy Cong an Thanh phd H6 Chi Minh két
luan, bao gom:

+ G6i 1: Tinh thé khdng mau duoc ky hiéu miu m1 can gidm dinh 12 ma
tly & thé ran, cé tong khoi lugng 2,7198g, loai Methamphetamine.

+ G6i 2: Tinh thé khdng mau duoc ky hiéu miu m2 can gidm dinh la ma
tly & thé ran, c6 tong khoi luwgng 0,30664, loai Methamphetamine.

+ G6i 3: Tinh thé khong mau duoc ky hiéu miu m3 can gidm dinh, la ma
tly & thé ran, cd tong khoi Iwong 10,4959, loai Methamphetamine.

Tong cong khdi luong ma tdy 1a: 13,5223, loai Methamphetamine.

Loi khai nhan toi cta bi céo phl hop véi 10 khai ciia Nguyén Tan A, Vi
Hoang Pang C trong qua trinh diéu tra, phl hop véi tang vat chtng thu giit tai
hién trudng khi 1ap bién ban pham toi qué tang ... nén c6 du co s& két luan: Hanh
vi cat giir khdi luong 13,5223, loai Methamphetamine dé stir dung nhu néu trén
ctia bi c4o d4 du yéu td cu thanh toi “Tang trix trai phép chit ma tly” theo quy
dinh tai diém g khoan 2 Piéu 249 B luat hinh sy nim 2015, dugc stra d6i bd
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sung nam 2017. Ngoai ra, bi co da cung cip ma tdy, dia diém (phong ngu cua bi
c40) va dung cu ma tly bi cdo tu ché dé cho 02 ddi twong Vit Hoang Pang C va
Nguyén Tan A clng st dung ma tdy 1a dd pham vao t6i “ T chirc st dung tréi
phép chét ma tly” véi tinh tiét dinh khung hinh phat “ Déi véi 02 ngudi tré 1én”
duoc quy dinh tai diém b khoan 2 Piéu 255 ctia Bo luat hinh sy nim 2015, duoc
stra doi bo sung nam 2017. Do d6, céo trang cua Vién kiém sat nhan dan quan
Pht Nhuan, Thanh phé Ho Chi Minh d4 truy té bi c&o I1a dung nguoi, ding toi,
khong oan sai.

7 Do bi cao pham 02 t6i nén can &p dung Diéu 55 cua Bo luat hinh su dé
tong hop hinh phat doi véi bi céo.

Hanh vi pham t6i cta bi cdo 1a nguy hiém cho x3 hoi, xAm hai dén ché do
ddc quyén cuia Nha nude trong viée quan 1y loai doc duoc 1a cac chat ma tay, lam
phat sinh cac loai t¢ nan va td1 pham khéc, gdy mat an ninh trat tu xa hoi.

Xét, vé nhan than bj co la nguoi c6 nhan than xau do ngay 06/9/2010, bj
Toa an nhan dan quan S, Thanh phoé H6 Chi Minh xu phat 03 nam 06 thang tu vé
toi “Co y gay thuong tich”.

Vé tinh tiét ting nang: Bi c4o c6 01 tién &n chua dugc x06a an tich do ngay
29/7/2020, bi Toa an nhan dan Thanh phé Ho Chi Minh xtr phat 01 nam 06 thang
tl vé t6i “Lira ddo chiém doat tai san”. Bi c4o chap hanh xong hinh phat td ngay
30/6/2021, chua thi hanh cac khoan an phi hinh su so tham, boi thuong dan su, én
phi dan sy so tham nén lan pham toi ndy thudc truong hop “Tai pham” quy dinh
tai diém h khoan 1 Diéu 52 ctia B luat hinh sy.

V& tinh tiét giam nhe: Bi cdo co thai d6 khai bao thanh khan, n nin héi cai
dé ap dung tinh ti€t gidm nhe theo quy dinh tai diém s khoan 1 Diéu 51 ctia B
luat hinh sy nam 2015, duogc stra d6i bo sung nam 2017.

Tt nhitng nhan dinh trén, Hoi dong xét Xt xem xét tinh chat mic do, hanh
vi pham toi, nhan than, céc tinh tiét ting ning, giam nhe trdch nhiém hinh sy dé
can nhac khi lugng hinh nham c6 ban &n cong tam, diing nguoi, ding t6i, ding
quy dinh cua phap luat nhung cling thé hién duoc su khoan hong cua Nha nuéc
nham gilp bi cao nhan thirc, stra d6i, tu chi chap hanh hinh phat td, tai hoa nhap
cong dong.

[3]. Vé xur 1y vat chimg:

- B6i voi 03 g6i niém P ma tly sau giam dinh 1a vat cAm luu hanh nén can
tich thu tiéu huy.

- P6i vé6i 02 hop nhya; 05 doan éng hut cac mau va 50 tdi nylon nho chua
qua str dung 1a nhitng vat khdng con gié tri st dung nén can tich thu tiéu hay.

- Bdi voi 02 dién thoai di dong gom 01 hiéu Nokia va 01 hiéu Realme thu
gitr cua bi cao P, bi cao khai dé sir dung lién lac c& nhan khéng lién quan dén vu
an nén tra lai cho bi céo.
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- Pbi vai 01 can dién tir tiéu ly hiéu Amput 1a cdng cu pham t6i nén can
tich thu sung quy Nha nudc.

[4]. V& hinh phat b0 sung: Xét, bi cdo khong c6 thu loi bat chinh nén
khong ap dung hinh phat bo sung la phat tién d6i vai bi cao.

Pbi v6i Lé Thi V 1a chau rudt caa bi cdo P, khi bi bat c6 khai nhan d ban
cho P 01 g6i ma tly vao tbi ngdy 29/8/2023 dé str dung nhung chua tra tién. Bj
cdo P khong thira nhan c6 su viéce trén. Qua ddi chat ca hai khdng co két qua nén
khong c6 can cir dé xtr 1y theo quy dinh cta phép luat.

Pbi voi Nguyén Tan A va Vi Hoang Pang C 1a nhitng nguoi duge P cho
ma tdy dé cuing str dung, do khdng xac dinh duoc khéi luong ma tly A va C da
str dung nén khong c6 can cir dé xur ly hinh su. Ngay 31/8/2022, Céng an Phuong
H, quan N, Thanh phé Ho Chi Minh d lap Bién ban xt 1y vi pham hanh chinh vé
an ninh trat tu va thuc hién cac thu tuc dé nghi dua A, C Va0 co s& cai nghién bat
budc.

Pbi v6i dbi tugng tén T 1a nguoi bi cao khai ban ma tly cho bj cio dem vé
sur dung, hién chura xac dinh dugc nhan than, lai lich nén Co quan dicu tra ti€p tuc
xac minh, lam rd khi nao co can cir s€ xir ly sau.

Vi cac |€ trén; )

QUYET DINH:

[1]. Tuyén bé bi cao Pao Hoang P (tw Pi) pham cac tdi “Tang trir trai

phép chat ma tay” va “To chirc sir dung trai phép chat ma tay”.

[2]. Ap dung diém g khoan 2 Diéu 249; diém b khoan 2 Piéu 255; diém s
khoan 1 Diéu 51; diém h khoan 1 Diéu 52; Piéu 55 cua B0 luat hinh sy nam
2015, dugc stra doi bd sung nim 2017.

Xur phat: Bi cdo Pao Hoang P (tw Pi) 07 (Béy) nim tU ve tdi “Tang trir
trai phép chat ma tay” va 08 (Tam) nam tu vé tdi “To chirc sir dung trai
phép chat ma tuy”. Tong hop hinh phat budc bi cao phai chap hanh hinh
phat chung 1a 15 (Mwoi lam) nam tu.

Thoi han tu tinh tir ngay 30/8/2022.

[3]. Ap dung khoan 1, diém a, ¢ khoan 2; diém a khoan 3 Diéu 106 Bo luat
td tung hinh suy:

- Tich thu tiéu huy:

+ 03 (ba) goi niém P ma tdy sau gidm dinh, bén ngoai ghi sé vu
5014/1035/2022 (g6i 1), (goi 2) (96i 3).

+ 01 (mot) hop nhya mau hong,

+ 01 (mdt) hop nhua mau trang;

+ 02 (hai) doan dng hit nhwa mau tring, mot dau cat nhon, mot dau dugc
han kin;
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+ 01 (mot) doan dng hdt nhya mau xanh, mot dau cat nhon, mot dau duoc
han kin;

+ 01 (mot) doan dng hit nhya mau den, mot dau duoc cit nhon;

+ 50 (Nam muoi) tdi nylon nhé chua qua sir dung;

- Tich thu sung qu§ Nha nuéc: 01 (mot) can dién tir tiéu ly hiéu Amput.

- Tra lai cho bi cao bao Hoang P:

=+ 01 (mot) dién thoai di dong hiéu Nokia, s6 Imel: 359204/05/192112/5,
sim s6 0566193392.

+ 01 (mot) dién thoai di dong hiéu Realme, imel 1: 864751061911130;
Imel 2: 864751061911122, sim 1: 0932898292, sim 2: 0933981355.

(Theo bién bdn giao, nhédn vit do vat, tai liu, Vit chimg ngay 29/06/2023
tai Chi cuc Thi hanh an dan sw quan Phiu Nhudn, Thanh pho Ho Chi Minh).

[4]. V& hinh phat bo sung: Khong cO.

[5]. Vé an phi: Ap dung khoan 2 Diéu 136 Bo luat to tung hinh sy nim
2015 va Nghi quyét 326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh vé mtc
thu, mién, giam, thu, nop, quan 1y va sir dung an phi va 1é phi Toa an budc bi céo
bao Hoang P phai nop 200.000 (Hai trdim ngan dong) tién an phi hinh su so
tham.

7 [6]. Quyén khang cao: Bi cao co quyéq khang cao trong thoi han 15 ngay
ké tir ngay Toa tuyén an dé xin xét xur phuc tham.
Nguoi c6 quyén loi, nghia vu lién quan dén vu an cé quyén khang céo
trong thoi han 15 ngay ké tir ngay nhan dugc ban an hop 1é dé xin xét xir phuc
tham.

Noi nhén: TM. HOI DPONG XET XU SO THAM
- Bi céo; Tham phan — Chu toa phién toa

- VKSND Q. Pht Nhuén;

- Thi hanh an Q. Pht Nhuan;

- Cong an Q. Pha Nhuan;

- P.PC27-CATP;

- S& Tu phap Tp. HCM;

- Luu ho so

Nguyén Thi Mai Thuy
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