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Bén 4n sb: 04/2023/KDTM-PT
Ngay: 15-8-2023
V/v tranh chdp vé yéu cau
thuc hién nghia vy thanh toan.

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdm phén - Chii toa phién toa: Ong Nguyén Hong Thai

Cdac Tham phdan: Ong Nguyén Lé Phuong

Ong Ding Vin Cuong

- Thuw ky phién toa: Ba Hoang Thi Thu Van 1a Thu ky Toa 4n nhan dan
tinh Binh Thuan.

- Dai dién Vién kiél!l sat nhdn dan tinh Binh Thudn tham gia phién toa:
Ba Nguyén Thi Linh — Kiém sat vién.

Trong cac ngay 04, 14 va 15 thang 8 nam 2023, tai try so Toa an nhan dan
tinh Binh Thudn xét xr phiic tham cong khai vu an thu 1y s6 03/2023/TLPT-
KDTM ngay 12 thang 4 nam 2023, vé viéc: “Tranh chap ve yéu cdu thyc hién
nghia vy thanh toan”, do Ban an dan sy so tham s6 07/2022/KDTM-ST ngay 30
thang 12 nam 2022 cua Toa an nhan dan thanh pho Phan Thiét bi khang cdo, theo
Quy¢t dinh dua vy an ra xét xur s6 04/2023/QD-PT ngay 26 thang 6 nam 2023,
Quy¢t dinh hoan phién toa s6 04/2023/QD-PT ngay 21 thang 7 nam 2023 va Quyet
dinh tam ngung phién toa s6 01/2023/QDPT-KDTM ngay 04 thang 8 nam 2023,
gifra cac duong su:

- Nguyén don: Cong ty Trach nhi€ém hitu han P1

Dia chi: L6 B Khu cong nghiép P, xa P, thanh phé P, tinh Binh Thuan.

Nguweoi dai dién theo phap ludt: Ong Nguyén Qubc C — Giam déc Cong ty

Nguroi dai dién theo iy quyén: Ong Nguyén Quéc Phi Q — Giam déc diéu
hanh (Van ban uy quyén ngay 26/7/2017).

, Uy quyén lai cho: Ba Nguyén Kiéu Van Linh M, sinh nim 1984; Dia chi:
SO0 G C, phuong P, thanh pho P, tinh Binh Thuan (Van ban uy quyén ngay
03/7/2023).

- Bj don: Ba Nguyén Thi T, sinh nim 1963 — Chu ho kinh doanh Tuyét
Dia chi: SO BT, xi T, thanh phé P, tinh Binh Thuan.
Nguroi dai dién theo ity quyén: Ong Phan Cong T1, sinh nam 1958; Noi cu
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tra: Khu phé G, phuong P, thanh phé P, tinh Binh Thuén; Dia chi lién hé: S6 B
T, xa T, thanh pho P, tinh Binh Thuan. (Van ban uy quyén ngay 01/8/2023).

- Nguwoi ¢é quyén loi, nghia vu lién quan: Ong Phan Cong T1, sinh nim
1958

Noi cu tru: Khu phé G, phuong P, thanh phé P, tinh Binh Thuéan; Dia chi
lién hé: S6 B T, xa T, thanh pho P, tinh Binh Thuan.

- Nguwoi khdng cdo: Ngudi co quyén loi, nghia vu lién quan 6ng Phan Cong
T1.

Tai phién toa, c6 mat ba Nguyén Kiéu Van Linh M va ong Phan Cong T1;
cac duong su con lai vang mat.

NOI DUNG VU AN:

Theo ban én so tham thi ndi dung vu an dwoc tom tat nhw sau:

Theo don khéi kién va qud trinh gidi quyét vu dn, nguyén don va nguoi dai
dién theo uy quyén cua nguyén don trinh bay:

Theo Hop dong s6 2005/2020/HTC vé viéc thi cong nha khung thép dan
dung gitta Cong ty TNHH P1 (bén A) va ho kinh doanh T (bén B) do ba Nguyén
Thi T ky ngay 20/5/2020, tai dia chi s6 B T, xa T, thanh phé P, tinh Binh Thuan,
c6 nd1 dung nhu sau:

Bén B dong ¥ giao cho bén A thyc hién khao sat thiét ké, gia cong va lap
dung Nha khung thép dan dung theo hang muyc cong viéc: Mai, lau 1, ting trét, nén
trét va khu vuc toilet tai dia chi bén B nhu trén va dy todn gia tri 1a 1.218.240.000
dong va thué GTGT 10%: 121.824.000 ddng, vay téng gia tri hop dong la
1.340.064.000 dong, hai bén da théng nhit ky hop ddng nay. Phwong thirc thanh
toan khi nhu sau:

Lan 1: Sau khi ky hop giéng, bén B tmg trude 50% tong gia tri hop dong
cho cong ty turong duong so tién 670.032.000 dong.

Lan 2: Bén B thanh toan 20% tong gi tri hgp ddng trong qua trinh thi cong
dén khi hoan thanh cong trinh, twrong duong s6 tién 268.012.800 dong.

Lan 3: Thanh toan 30% tong gi tri hop ddng con lai, twong duwong s tién
402.019.200 ddng s& tra dan trong thoi gian 14 06 thang, ké tir ngay nghiém thu
cong trinh. Néu bén B ban dat dugc sé thanh toan hét mot 1an khong dé dén 06
thang. Bén A sé& xuat hoa don sau khi nhan da thanh toan.

Sau gan 03 thang bén B ¢6 noi vé su kho khin vé tinh hinh tai chinh véi
lanh dao cong ty bén A, nén bén A ciing mudn duy tri mdi quan hé hop tac 1au dai
v6i bén B, nén di chia sé su khé khin nay. Bén A 1am thém phu luc hop dong
diéu chinh khoan thanh toan s 2808/2020/PLHDTC, ky ngay 28/08/2020, ndi
dung nhu sau:

Lén 1: Bén B thanh toan cho bén A 100.000.0000 ddng vao ngay 29/7/2020.
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Lan 2: Bén B thanh toan cho bén A 100.000.000 dong vao ngay 07/8/2020.

v Lan 3: Bén B thanh toan cho bén A 500.000.000 dong vao ngay 29/8/2020
deé bén A thi cong theo ndi dung sau:
+ Mdi: Gom khung mdi chiu lyc cot lau 1 thép hop 125x125x3, keo mai

thép hop 60x120x2,5mm, xa g6 thép hdp 30x60x1.5mm, lop tole gid ngdi day
4,5dem. Hé thong ong PVC thodt nudc mua cho mdi.

+Lau 1: H¢ théng khung chiu luc gét trét H150x150x7x10mm, khung dam
chinh thép hinh 1300x150x6.5x9mm, dam phu thép hop 40x80x2mm@,600mm,
son mau hoan thién. San lau trdi tdm cemboard day 18mm, 16t gach bat trang
40x40. Lan can tay vin, thanh dirng hop 40x40x1,2mm cao 1m, song ngang thép
ong b21(@160.

+ Tang trét: Thi cong méng, da kiéng theo ban vé thiét ké, nén ldt gach
bat trang 40x40. Lan can tay vin, thanh ditng hop 40x40x1,2mm cao Im, song
ngang thép ong P21(@160. Tran trét son mau den mo (khong dong tran thach
cao).

+ Nén trét: ddp cdt ndng nén téi cote hoan thién.

+ Khu vuec toilet: tuwong op gach 30x60 cao 1,8m, nén 16t gach 30x30
chong tron. Gid gach op 30x60, gach lat nén 30x30 < 125.000/m”.

+ Hoan thién son Maxilite cho toan bo c¢éng trinh doi véi twong gach.

+ Dd bao g&m thi cong lcfp dat he théng dién, ccfp thoat nuwoc cho toan bo
cong trinh.

Luu y: chwa bao gom dén chiéu sang, thiét bi néi that (ban, ghé ...).

- Lan 4: Bén B thanh toan cho bén A 300.000.000 déng ngay sau khi bén
B nghiém thu cong trinh dua vao st dung.

~ -Lan 5: Bén B thanh toan cho bén A phan con lai 1 340.064.000 dong (bao
gom thué VAT) trong vong 02 thang ké tir ngay nghi€ém thu va bén A phai xuat
hoa don tai chinh cho bén B.

Trong thoi gian thi cong cong trinh bén B c6 thay d6i va 1am theo y ciia bén
B, cho nén chi phi tdng giam thay do61 nhu sau:

+ Chi phi ting (c6 bang dinh kém): 45.270.000 dong.

+ Chi phi giam (c6 bang dinh kém): 97.150.000 dong.

Ngay 18/12/2020, dai dién Cong ty TNHH P1 1a 6ng Nguyén Quéc Phi Q
va Ho kinh doanh T, ¢6 nguoi lién quan 1a dng Phan Cong T1 cung nhau nghiém
thu cong trinh hoan thanh dé dua vao sir dung. Hai bén dé thong nhat dong y cong
trinh dat yéu cau va cac bén cung nhau ky vao bién ban (c6 bang dinh kem).

Téng s6 tién bén B phai thanh todn cho bén A sau khi da tinh toan sb tién

ting gidm 1a 1.288.184.000 dong, bén B da thanh ton nhiéu lan dugc tong s tién
1a 1.030.000.000 dong, so tién con phai thanh toan la 258.184.000 dong.
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Cong ty TNHH P1 da cho nhén vién nhiéu 1an xudng gap truc tiép dé nghi
ba Nguyén Thi T, 6ng Phan Cong T1 tra no va dién thoai nhic no ciling nhu gui
qua duong buu chinh vién thong rat nhidu 1an, nhung khong thay tra no ma chi
hen va hen, sau do n6i khong trd no.

Nay, Cong ty TNHH P1 khoi kién yéu ciu ba Nguyén Thi T va dng Phan
Cong T1 tra khoan ng con chua thanh toan 1a 258.184.000 dong va lai cham thanh
toan 1a 10%/nam, tinh tr ngay 01/3/2021 cho dén nay.

Tai phién toa, phia nguyén don thay d6i yéu cau khai kién, yéu cau Toa an
budc bi don thanh toan sd tién con thleu cho nguyén don la 244.304.460 dong
(giam so v6i khi khoi kién) dua trén s tién thanh toan theo hoa don gi tri gia
tang ngay 19/12/2020 1a 1.274.304.460 dong trir di s tién phia bi don da thanh
toan trude d6 1.030.000.000 ddng. Pong thoi yéu cau bi don thanh toan tién 1ai
theo murc 13i suat 10%/nam tinh tir 01/3/2021 cho dén khi xét xir so tham.

Bi don la ba Nguyén Thi T va nguoi ¢é quyén loi, nghia vu lién quan la dng
Phan Céng TI trinh bay: Khong dong y thanh toan theo yéu cau khoi kién cua
nguyén don, vi trong qué trinh thi cong va hoan tat thi céng, Cong ty TNHH P1
da vi pham hang loat cac 16i k¥ thuat va vat tu, phia ba T va 6ng T1 cling khong
dong ¥ tién thué VAT 10% ma yéu cau phia cong ty phai chiu. Bi don va ngudi
¢ quyén loi, nghia vu lién quan yéu cau cong ty dén bu 8% gia tri ctia hop dong.

Toaan cap so tham da 1ap bién ban giai thich cho bén bi don quyén yéu cau
phan t6 néu ¢ yéu cau dén bu gia tri hop dong. Bén bi don xac dinh da hiéu van
dé Toa an giai thich nhung khong c6 don phan td.

Tai Ban dn déan s so tham sol 07/2022/KDTM-ST ngay 30 thang 12 nam
2022 cua Toa dan nhan ddn thanh pho Phan Thiét da quyét dinh:

Can cii vdo: - Khoan 1 Piéu 30, khoan 1 Diéu 35, khoan 1 Dicu 39, Dicu
227, biéu 228 cua B0 luat TO tung dan sy;
- biéu 4 Luat Thuong mai nim 2005;
- biéu 112, Pidu 113, Diéu 144 Luat Xay dung nim 2014;
- Diéu 274, Diéu 280, khoan 1 Diéu 351, Diéu 357 cua B0 luat
Dan sy nam 2015;
- Piéu 25, Piéu 27 Luat Hon nhan va gia dinh;

‘ - Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 quy
dinh v€ murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va I¢ phi Toa
an.

Tuyén xu:

Chép nhan yéu cau ctia nguyén don: Budc ba Nguyén Thi T va 6ng Phan
Cong T1 phai thanh toan cho Cong ty Trach nhiém htru han P1 tién no thi cong

hop c’[ong xdy dyng la 244.304.460 ddng, tién 13i cham thanh toan 13 42.512.282
d6ng. Tong cong sb tién ba Nguyén Thi T va 6ng Phan Cong T1 phai tra cho Cong
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ty Trach nhi¢m hitu han P1 1a 286.816.742 déng (Hai tram tam mwoi sdu triéu,
tdm tram muwoi sau nghin, bay tram bon muoi hai dong).

Péi v6i khoan tién 244.304.460 dong, ké tir ngay 31 thang 12 nam 2022
cho dén khi thanh toan xong, ba Nguyén Thi T va 6ng Phan Cong T1 con phai
chiu 1ai suat cham tra 1a 10%/nam.

Ngoai ra, ban an so tham con tuyén vé chi phi té tung khéac, quyén khang
cdo, quyén va nghia vy thi hanh 4n cua cac duong su theo quy dinh cua phap luat.

Sau khi xét xir so thiam, ngay 08/02/2023, ngudi c6 quyén loi, nghia vu lién
quan 6ng Phan Cong T1 khang c4o ban an so tham.

Tai phién toa phtic thim:

- Ngudi ¢6 quyén loi, nghia vu lién quan 6ng Phan Cong T1 giir nguyén
khang cédo, dé nghi Ho1 dong xét xur cap phiic tham chap nhan khang céo va stra
ban an so tham theo hudng khong chap nhan yéu cau khéi kién cua nguyén don.

- Nguyén don dé nghi Hoi ddng xét xir giit nguyén ban an so tham.

- Kiém sat vién phat biéu quan diém vé viéc giai quyét vu an:

1. Vétd tung: Toa an cép phtc tham da thuc hién ding trinh ty, thu tuc theo
quy dinh cua phap ludt trong qua trinh gidi quyét vu an.

2. V& ndi dung: Do nguyén don chap nhan giam sd tién phét sinh ting so
v6i hop dong tir 47.573.600 dong xudng con 45.270.000 dong, nén dé nghi Hoi
dong xét xtr ap dung khoan 2 Diéu 308, Piéu 309 Bo luat TH tung dan su; Khong
chap nhan khang cdo cua ong Phan Cong T1, sira Ban an dan su so tham so
07/2022/KDTM-ST ngay 30 thang 12 ndam 2022 cua Toa an nhan dan thanh phd
Phan Thiét theo hudng giam s tién nhu nguyén don da xac dinh tai phién toa phiic
tham.

NHAN PINH CUA TOA AN:

[1] Qua trinh giai quyét vu an, cac bén duong sy déu thdng nhét khai nhan:

[1.1] Vao ngay 20/5/2020, nguyén don Cong ty TNHH P1 va bi don 1a HO
kinh doanh Nguyén Thi Tuyét ky hop dong thi cong nha khung thép dan dung s6
2005/2020/HDTC-PNP. Theo do, bi don giao cho nguyén don thuc hién khao sat
thiét ké, thi cong va 1ap dung Nha khung thep dan dung theo hang muc cong viée
cu thé  trong hop dong. Gia tri ctia hop dong 1a 1.218.240.000 dong, gia nay chua
bao gdm thué gid tri gia ting 10%.

[1.2] Pén ngay 28/8/2020, nguyén don va bi don tiép tuc ky phu luc hop
d6ng diéu chinh diéu khoan thanh toan sb 2808/2020/PLHDTC. Theo d6, hai bén
diéu chinh, sira d6i phuong thirc thanh toan trong hop dong s6 2005/2020/HDTC-
PNP néu trén, cu thé: Lan 1 bi don thanh toan cho nguyén don 100.000.000 dong
vao ngay 29/7/2020; Lan 2 thanh toan 100.000.000 déng vao ngay 07/8/2020; Lan
3 thanh toan 500.000.000 déng vao ngay 29/8/2020 dé nguyén don thi cong xong
hét tat ca cac noi dung cong viéc theo hop ddng; Lan 4 thanh toan cho nguyén
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don 300.000.000 déng ngay sau khi bén B nghiém thu cong trinh dwa vao sir dung;
Lan 5 thanh toan phan con lai la 340.064.000 dong (bao gom thué VAT) trong
vong 02 thang ké tor ngay nghiém thu cong trinh.

[2] Theo nguyén don thi sau khi thyc hién hop dong, hai bén di ky bién ban
nghiém thu cong trinh dam bao chét lugng va hién nay phia bi don con no nguyén
don 244.304.460 dong. Do nhiéu 1an doi nhung phia bi don khong thanh toan, nén
nguyén don khai kién yéu cau phia bi don thanh toan ng gdc va 1ai do cham thanh
toan 13 10%/nam, tinh tir ngay 01/3/2021 cho dén nay.

_[3] Phia bi don khong d6ng ¥ thanh toan theo yéu cdu cua nguyén don, vi
cho rang trong qua trinh thi cong va hoan tat thi cong, Cong ty TNHH P1 da vi
pham hang loat cac 16i k¥ thuat va vat tu; d6ng thoi ciing khong dong ¥ chiu tién
thué VAT 10% nhur nguyén don yéu cau vi vat tu cong trinh do phia bi don mua
khoang hon 200.000.000 ddng va yéu cau cong ty dén bu 8% gié tri cia hop dong.

[4] Cian ctr vao cac chimg c, tai liéu c6 trong hd so vu 4n dd duoc tham tra
tai phién toa phuc thdm; trén co s& xem xét déy du, toan dién céc tai liéu, chung
cu, y kién trinh bay va tranh luan tai phién toa cia cadc duong su, y kién cta Kiém
sat vién, Hoi dong xét xir nhan thay:

[4.1] Tai phién toa phuc tham, ong Phan Cong T1 thtra nhan: Sau khi thi
cong xong cong trinh theo hop dong hai bén da ky két, vao ngay 18/12/2020, vo
chdng ong Phan Cong T1, ba Nguyén Thi T va dai dién ciia Cong ty TNHH P1
da ky “Bién ban nghiém thu hoan thanh dua vao s dung” (BLOS).

[4.2] Theo nd1 dung Bién ban nghiém thu néu trén thé hién:

’ “b/ NGi dung céng viéc: Bén B di hoan thanh xong céng viéc theo hop dong
s6 2808/2020/PLHDTC ngay 20/05/2020 gitta Cong ty TNHH P1 va ho kinh
doanh ba Nguyén Thi T.

d/ Vé chat lwong hang muc thi cong xdy ldp: dat yéu cau vé ky, my thudt.
6. Két lugn: Pong y nghiém thu hoan thanh céng trinh dwa vao sir dung”.

[4.3] Ngoai ra, sau khi nghiém thu cong trinh, dén ngay 29/12/2020, Cong
ty TNHH P1 da giri “Gidy dé nghi thanh toan” cho vo chong 6ng T1, ba T. Gidy
nay dugc ba T dai dién ky xac nhan thé hién noi dung: Téng sb tién phai tra la
1.282.996.000 dong (Trong d6 gdm: Tong sd tién chua thué 13 1.166.360.000
d6ng (da trir phan chi phi phat sinh giam 13 97.150.000 d6ng), thué GTGT 10%
14 116.636.000 dong, s tién da thanh toan thuc té 1a 850.000.000 dong va sb tién
con phai thanh toan 1a 432.996.000 dong. Sau d6, phia bi don di thanh toan
130.000.000 dong.

[4.4] Nhu vay, tr viéc 1ap Bién ban nghiém thu va xac nhan cong ng gitra
hai bén nhu trén xem nhu hai bén da thanh Iy hop dong, nguyén don yéu cau phia
bi don thanh toan sd tién con no va 1ai sudt cham thanh toan 1a hoan toan c6 cin
ctr, bi don vién dan 1y do nguyén don thi cong vi pham hang loat cac 16i k¥ thuat
va vt tu dé khong dong ¥ thanh toan cho nguyén don 1a khong c6 co s dé chap
nhan.
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[4.5] Ngoai ra, phia bi don khong d6ng y thanh toan khoan tién thué VAT,
vi cho rang phia bi don da ty mua mot s6 vat tu de xay dung cOng trinh tri gid hon
200.000.000 ddng, do vat tu nguyén don cung cap khong dam bao chat lugng. Xét
¥ kién nay ctia phia bi don, Hoi dong xét xir nhan thay:

[4.5.1] Theo “Gidy dé nghi thanh toan” ngay 29/12/2020 do nguyén don
gt cho ph1a bi don dugc ba Nguyén Thi T ky xac nhan, trong d6 thé hién “Chi
phi trir ra” (tre chi phi vat tu do phia bi don mua dé xay dung cong trinh dugc
nguyén don tru ra trong tong chi phi cia hop ddng hai bén da ky két) 14 97.150.000
dong, nhung thyc té theo Hoa don gi tri gia ting thi nguyén don da trir chi phi
nay 1a 107.355.000 dong.

[4.5.2] Phia bj don cung cip tai phién toa phuc thim 03 hoa don ban 1é tong
cong 13 177.568.000 dong va 01 Bang bao gia 2.950.000 dong, tat ca cac tai liéu
nay déu 1a ban sao khong co cong chung, ching thyc. Cac hoa don nay nguyén
don cting khong thira nhan va cho rang day la so vat tu phia bi don mua dé xay
dung cong trinh khac, khong lién quan dén cong trinh ma hai bén da ky hop dong.
Phia bi don khong xuét trinh duoc tai liéu, chimg cir ndo dé chirng minh céc hoa
don nay 1a vat tu phia bi don mua dé nguyén don xay dung cong trinh; Ngoai ra,
nhu da nhan dinh néu tai muc [4.5.1] trén thi khoan vat tu nay chinh ba T da ky
xac nhan vao “Gidy dé nghi thanh toan” ngay 29/12/2020 do nguyén don gti véi
sO tién 13 97.150.000 dong, thuc té nguyén don da khau trir 107.355.000 ddng,
nhiéu hon sé tién ba T ky xac nhan.

[4.5.3] Do do, 1y do bi don dua ra dé tir chi thanh toan khoan tién thué
VAT ciing khong c6 can ctt dé chap nhan.

[4.6] Qua trinh giai quyét vu an, phia bi don con dua ra yéu cau nguyén don
phai boi thuong 8% gia tri hop dong. Van dé nay Toa an cap so tham d giai thich
1o vé quyén lam don yéu cau phan to nhung phia bi don van khong nop don de
Toa an cip so tham thu 1y giai quyet nén cap so thim khong xem xét giai quyét
la dung quy dinh tai khoan 1 Piéu 5 B¢ luat T tung dan sy: “I. Duong su co
quyén quyét dinh viéc khoi kién, yeu cau Tod an c6 tham quyén gidi quyét vu viéc
dan si. Toa an chi thu ly giai quyet vu viéc dan sy khi c6 don khoi ki¢n, don yéu
cau ciia dwong sw va chi gidi quyét trong pham vi don khéi kién, don yéu cau dé” .

[5] Tuy nhién, d6i voi khoan tién no 244.304.460 ddng, trong d6 c6 khoan
tién phat sinh ting so voi tong chi phi ctia hop ddng hai bén da ky, cu thé: Theo
“Gidy dé nghi thanh toan” ngay 29/12/2020 hai bén x4c nhan 13 45.270.000 ddng,
con theo Hoa don gia tri gia tang 1a 47.573.600 dong, chénh léch tang 2.303.600
dong, nén nguyén don dong ¥ giam trur s tién nay trong khoan tién phia bi don
con ng, cy thé: 244.304.460 dong — (2.303.600 dong + 2.303.600 dong * 10%
VAT) = 241.770.500 dong. Nguyén don chi yéu ciu phia bi don thanh toan
241.770.500 dong (giam 2.533.960 ddng so voi yéu ciu tai cap so tham la
244.304.460 dong) Xét yéu cau nay cua nguyén don 13 ty nguyén va ding quy
dinh nén Hoi dong xét xir chap nhan.

[6] Déi v6i khoan tién 14i chim thanh toan:
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[6.1] Toa an cap so thAm nhan dinh nguyén don va bi don déu 1 ca nhén,
t6 chic co dang ky kinh doanh va ¢ muc dich loi nhuén, nén tranh chap giira
nguyén va bi don 1a tranh chap hop dong xay dung phat sinh trong hoat dong kinh
doanh giita cac bén 1a hoan toan phu hop. Tuy nhién, Toa an cap so thdm cin cir
Piéu 357 B0 luat Dan su 2015 dé tinh 1ai cham thanh toan vé1 muc 1ai suét
10%/nam 1a khong dung. Vi day 1a hop dong thuong mai, nén phai ap dung Luat
Thuong mai, cu thé 1a Diéu 306 Luat Thuong mai dé tinh 131 do cham thanh toan
maoi phu hop.

[6.2] Theo Hop dong s6 2005/2020/HDTC-PNP ngay 20/5/2020 hai bén da
thoa thuan trong trudng hop bén A cham thanh toan tién thi ngoai sd tién cham
thanh todan bén A con phai tra tién 141 sudt d6i voi s6 tién cham thanh toan theo 14i
sudt vay qua han ctia Ngan hang S tai thoi diém thanh toan.

[6.3] Tai thoi diém thanh toan (thoi diém xét xir so thAm ngdy 30/12/2022),
1ai suat vay qua han cua Ngén hang S doi voi ky vay trung han bang 150% lai suat
vay tinh theo du ng ban dau 8,5%/nam (tic 12,75%/nam).

[6.4] Tuy nhién, nguyén don chi yéu ciu tinh 14i véi mire 13i suat 10%/nim
1a c6 1o1 cho phia bi don, nén Toa an cap so tham chap nhan muec 1ai suat 10%/nam
1a phu hop.

[7] V& thoi han tinh 14i:

[7.1] Theo Phu luc hop déng diéu chinh diéu khoan thanh toan sb
2808/2020/PLHDTC thi hai bén diéu chinh, sira d6i phuong thiic thanh toan trong
hop ddng s6 2005/2020/HDTC-PNP, cu thé: Lan 1 bi don thanh toan cho nguyén
don 100.000.000 ddng vao ngay 29/7/2020; Lan 2 thanh toan 100.000.000 dong
vao ngay 07/8/2020; Lan 3 thanh toan 500.000.000 dong vao ngay 29/8/2020 dé
nguyén don thi cong xong hét tat ca cac ndi dung cong viée theo hop dong; Lan 4
thanh toan cho nguyén don 300.000.000 dong ngay sau khi bén B nghiém thu
cong trinh dua vao st dung; Lan 5 thanh toan phan con lai 13 340.064.000 dong
(bao gém thué VAT) trong vong 02 thang ké tir ngdy nghiém thu cong trinh.

[7.2] Sau khi thi cong xong cong trinh theo hop dong hai bén da ky két, vao
ngay 18/12/2020, vo chong dng Phan Cong T1, ba Nguyén Thi T va dai dién cua
Cong ty TNHH P1 da ky “Bién ban nghiém thu hoan thanh dua vao st dung”.
Nhu vay, sau 02 thang tinh tir ngay 18/12/2020, phia bi don khong thanh toan nén
da vi pham nghia vy thanh toan. Do d6, can ctr Diéu 306 Luat Thuong mai thi
nguyén don yéu cau phia bi don tra 13i tir ngdy 01/3/2020 dén thoi diém thanh
toan (ngay xét xtr so tham 30/12/2022) 1a 01 nam 09 thang 13 hoan toan phu hop.

[8] Nhu vay, khoan tiér} 1ai do cham thanh todn phia bi don phai tra cho
nguyén don 1a: 241.770.500 dong x 10%/nam x (01 nam 09 thang) = 42.140.598
dong.

[9] Vé nghia vu thanh toan, Hoi dong xét xir nhan thay: Ba Nguyén Thi T
ky hop dong thi cong xay dung véi Cong ty TNHH P1 véi tu cach 1a Ho kinh
doanh T thi theo quy dinh tai khoan 1 Piéu 79 Nghi dinh 01/2021/NB-CP ngay
04/01/2021, ba T phai chiu trach nhiém bﬁng toan b0 tai san cia minh dé thuc
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hién nghia vu thanh todn cho nguyén don. Tuy nhién, qua trinh giai quyét vu an,
chong ba T 1a 6ng Phan Cong T1 thira nhan viéc thi cong xdy dung cong trinh
nham kinh doanh quén an, do hai vo chong 6ng T1, ba T cing lam, ciing kinh
doanh. Ong T1 x4c dinh viéc kinh doanh nay chi hai vo chong ong kinh doanh,
vo chong 6ng sé& chiu trach nhiém giai quyét voi Cong ty TNHH P1. Ngoai ra, tai
Bién ban nghiém thu, Bién ban phat sinh khéi luong cong viéc, ong T1 ciing 1a
ngudi ky xac nhan. Nhu vay, khoan ng nay 1a nghia vu chung cta vo chong ba T,
ong T1, nén Toa an cap so tham budc vo chong ong T1, ba T cd nghia vu thanh
toan theo yéu cau ctia nguyén don 13 ¢ cin ct, pht hop voi quy dinh tai Diéu 25,
Diéu 27 Luat Hon nhan va Gia dinh 2014.

[10] Tir nhan dinh trén, xét thay khang cdo ciia ngudi c6 quyén loi, nghia
vu lién quan 6ng Phan Cong T1 13 khéng c6 can cir dé Hoi dong xét xtr cap phiic
tham chdp nhan, nhu quan diém cua Kiém sat vién 1a pht hop. Tuy nhién, do
nguyén don tu nguyén giam s tién no nhu nhan dinh tai muc [5] néu trén, nén
Hoi dong xét xir stra Ban an so thim vé s tién no va 1ai cho phu hop.

[11] V& an phi dan sy phiic thim: Do Ban an so tham bj sira nén ngudi
khang cao 6ng Phan Cong T1 khong phai chiu 4n phi dan sy phiic tham, nghia vu
chiu an phi so tham dugc xac dinh lai theo quy dinh tai khoan 2 Diéu 148 Bo luat
Té tung dan su, khoan 2 Piéu 29 Nghi quyét sé 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban Thudng vu Qudc hoi.

Vi cac lé trén,
QUYET PINH:

Can cir vao: Khoan 2 Diéu 308, khoan 1 Diéu 309 Bo luat TH tung dan sy;

Khéng chip nhan khang cdo cua nguoi co guyén lgi, nghia vu lién quan
ong Phan Cong T1; Stra Ban an dan sy so tham s6 07/2022/KDTM-ST ngay 30
thang 12 nam 2022 cua Toa an nhan dan thanh pho Phan Thiét.

Ap dung: Khoan 1 Diéu 147, khoan 2 Diéu 148, khoan 1 Didu 157 Bo luat
Té tung dan sy; Diéu 4, Piéu 306 Luat Thuong mai nam 2005; Dicu 112, Didu
113, Biéu 144 Luat Xay dyng nam 2014; Diéu 25, Diéu 27 Luat Hon nhan va Gia
dinh nim 2014; khoan 2 Piéu 26, khoan 2 Diéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi; Diém
a khoan 1 Diéu 13 Nghi quyét s6 01/2019/NQ-HDTP ngay 11/01/2019 ctia Hoi
d6ng Tham phan Toa an nhan dan tdi cao;

Tuyén xu:

1. Chap nhan yéu cau khoi kién ctia nguyén don: Budc ba Nguyén Thi T va
ong Phan Cong T1 phai thanh toan cho Cong ty Trach nhi¢m hiru han P1 tién no
thi cong hop dong xay dung 1a 241.770.500 dong (Hai tram bon mwoi mot triéu,
bay tram bdy muwoi nghin, ndm tram dong) va tién 13i do chdm thanh toan 13
42.140.598 ddng (Bon muoi hai triéu, mot tram bon muweoi nghin, ndm tram chin
muoi tdm dong).
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K& tir ngay tiép theo clia ngay xét xir so tham (30/12/2022) cho dén khi thi
hanh &n xong, ba Nguyén Thi T va dng Phan Cong T1 con phai chiu khoan tién
131 theo mtrc 141 suat 10%/nam do61 véi so tien ng 241.770.500 dong.

2. Vé chi phi xem xét, tham dinh tai chd: Budc 6pg Phan Cong T1 phai chiu
3.000.000 dong (Ba triéu dong) chi phi xem xét, tham dinh tai cho; 6ng Phan
Cong T1 da ndp du.

3. V& an phi:

3.1. V& 4n phi so tham:

- Budc ba Nguyén Thi T va 6ng Phan Coéng T1 phai chiu 14.195.500 dong
(Muoi bon triéu, mot tram chin muwoi lam nghin, nam tram dong) an phi dan sy
so tham.

- Hoan tra cho Cong ty Trach nhiém hiru han P1 6.535.000 dong (Sdu triéu,
nam tram ba muwoi lam nghin dong) tam Gmg an phi dan sy so tham da ndp theo
bién lai thu tién s6 0004109 ngay 08/7/2021 ctia Chi cuc Thi hanh an dan sy thanh
phé Phan Thiét.

3.2. Yé an phi phic tham: Ong Phan Céng T1 khong phai chiu an phi dan
su phuc tham.

4. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

Truong hop Ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi ngudi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh 4n theo quy dinh tai céc Diéu 6, 7, 7a, 7b va 9 Luat
Thi hanh an dan su.

Noi nhn: - TM. HOI PONG XET XU

- VKSND tinh B.Thudn; THAM PHAN — CHU TQA PHIEN TOA
- TAND thanh phé P.Thiét;

- VKSND thanh phé P.Thiét;

- Chi cuc THADS thanh phd P.Thiét;
- Cac duong su;
- Luu: ho so, To HCTP, TDS;

Nguyén Hong Thai



