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NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI

-Véi thanh phan Hpi dong xét xir phiic tham géom cé:

Tham phén - Chii toa phién toa: Ong Mai Tién Diing

Cdc Tham phan: Ba Nguyén Thi Lan Anh

Ong Phi Thanh Chung

-Thw ky phién toa: Ba Hoang Thi Thu Hién - Thu ky Toa an nhan dan thanh ph
Ha Noi.

- Dai dign Vién kiém sdt nhin din thanh phé Ha Néi: Ba Nguyén Thi
Phuong Lan - Kiém sat vién tham gia phién toa.

Ngay 27 thang 7 nim 2023 tai tru s& TAND Thanh phd Ha Noi, xét xir phiic
tham cong khai vu 4n dan su thu 1y s6 137/2023/TLPT-DS ngay 13/4/2023 vé viéc
"tranh chdp hop dong mua ban can hg chung cu”.

Do ban 4n dan sy so tham s6 87/2022/DS-ST ngay 20/9/2022 ctia Toa an nhan
dan quan Thanh Xuan, Thanh phd Ha Néi bi khang cdo.

Theo Quyét dinh dua vu an ra xét xir sé 284/2023/QD-PT ngay 22 thang 6 nim
2023, gitra cac duong su:

Nguyén don: Ong Binh Vin D, sinh nam 1960; (c6 mat)

Pia chi: S6 x ngd x phd Nguyén Lan, phuong Phuong Liét, quan Thanh Xuan,
Ha Noi.

NQuoi dai dién theo 1y quyén cia Ong D: 6ng Pham Vin Thing, sinh nim
1958; dia chi: s6 12 ngd 78 dudng Kim Giang, phuong Pai Kim, quan Hoang Mai,
Ha No1; (c6 mat)

Bi don: Cong ty co phan dau tu va xay dung H

Dia chi: S6 x dudng Giang Phong, phuong Phuong Liét, quan Thanh Xuan, Ha
Noi; Nguoi dai dién theo phdp ludt: 6ng Duong Tat K — Chi tich Hoi dong quan tri;
Ngueoi dai dién theo ity quyén: Ong Nguyén Manh T — Truéng Ban dau tu; (c6 mit).

Nguoi bdo vé quyén va loi ich hop phdp cho bi don: 6ng Pham Ngoc T, dng
Nguyén Quang T — Luat su Van phong Luat sy Van Xuan — Ha Noi, thudc Poan luat
su thanh phd Ha Nbi; (c6 mit)

Nguoi ¢ quyén lgi, nghia vu lién quan:



Ba Tran Thi Tuyét, sinh nam 1968; dia chi: S6 x ngd x phd Nguyén Lan,
phuong Phuong Liét, quan Thanh Xuan, Ha Noi. (vang mat)
Nguwoi ¢6 don khang cdao: Cong ty cd phan dau tu va xay dung H.

NOI DUNG VU AN

Theo ho so vu 4n. Tai cap so thAm

1. Nguyén don va dai dién theo ity quyén théng nhit trinh bay:

Ngay 06/11/2017, Ong D ky Hop dong mua ban cin ho chung cu sb:
13/B/SKY-CENTRAL/H (Goi tat 1a Hop ddng) véi Cong ty ¢6 phan Pau tu va Xay
dung H (Cong ty H) dé mua can ho s 908, tang 9, toa B1, Chung cu Sky Central, s6
176, Binh Cong - Hoang Mai - Ha Noi, du kién nhan ban giao can ho theo Hop déng
ngay 31/3/2019. Sau khi ky hop dong, Ong D thuc hién nghiém tic cac diéu khoan,
d& nop tién day du, ddng tién do theo quy dinh ciia hgp dong va yéu cau ctua Cong ty
H. Cu thé:

- Lan (Pot) 1, 1an 2, 1an 3, tinh dén ngay 18/4/2018 13 1.161.538.290 & (Mot 1y,
mot tram sdu muoi mot triéu, nam tram ba muoi tdm nghin, hai tram chin muoi
dong), theo gidy xac nhan ctia Cong ty H ngay 18/4/2018 - Cong ty khong co v kién
nao khac vé viéc nop tién ciia Ong D;

- Lan 4, ngay 30/5/2018 1a 232.307.544 & (Hai tram ba mwoi hai triéu, ba tram
linh bay nghin, ndm tram bon mwoi bon dong), theo Phiéu thu ctia Cong ty H ngay
30/5/2018 - Cong ty ciing khong co v kién nao khac vé viéc ndp tién cua Ong D;

- Lan 5, ngay 02/8/2018 14 232.300.000 & (Hai tram ba muoi hai triéu, ba tram
nghin dong), theo Phiéu thu cua Cong ty H ngay 02/8/2018 - Cong ty khong co ¥ kién
nao khac vé viéc nop tién ctia Ong D;

Pén ngay 02/8/2018 Ong D di ndp tién theo quy dinh cua hop dong, thanh
toan cho H sé tién: 1.626.145.264 & (Mot ty, sdu tram hai muoi sau triéu, mot tram
bon muoi lam nghin, hai tram sdu muoi bon dong) (Nop tién mdt) - Cong ty ciing
khong ¢ ¥ kién nao khac vé viéc ndp tién ctia Ong D;

- Lan 6: Ngay 27/3/2020 Ong D ndp thanh toan 580.776.404 & (Nam tram tam
muoi triéu, bay tram bay mieoi sdu nghin, bon tram linh bon dong) va 2% phi dich vu
bao tri, mg sb tién 42.237.735 & (Bon muoi hai triéu, hai tram ba mwoi bdy nghin,
bay tram ba mwoi lam dong), tong cong 623.014.139 & (Sdu tram hai muwoi ba triéu,
khéng tram muwoi bon nghin, mét tram ba muoi chin dong). (Chuyén tién qua Ngdn
hang) - Cong ty ciing khong ¢ ¥ kién nao khac vé viéc ndp tién ctia Ong D;

Nhu viy, cho dén ngdy 27/3/2020 Ong D di hoan thanh nghia vu dong du 97%
gia tri hop dong 1a 2.249.159.403 d (Hai ty, hai tram bon muoi chin triéu, mot tram
nam muwoi chin nghin, bon tram linh ba do”‘ng), ddng theo diéu kién nhan cin hd:
908B1 Can ho s6 08 tang 9 tda B1 cia hop dong.

Sau khi nhan duogc thdng bao thanh toan tién dé nhan can ho (Thanh todn Lan
6 va phi Bdo tri) va nhan théng bao ban giao can hd (Lan 1), Ong D nhan thiy Cong
ty H tinh tién khong dung theo thdng b&o thanh toan ndp tién dot 6. Cu thé tai diém a,
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khoan 12.3, Piéu 12 cua Hop ddng thé hién: Bén ban cham tién d6 ban giao cho bén
mua qua 90 ngay, bén ban s& hoan tra cho bén mua li suat qua han theo quy dinh tai
khoan 1.21 Diéu 1 cua Hop dong tai thoi diém ban giao. Viéc thanh toan khoan tién
nay s& duoc khau trir vao Dot thanh toan thi 6. Nén ngdy 24/02/2020 Ong D di giri
don kién nghi yéu cau Cong ty H ban giao nha cho Ong D, dong thoi tinh lai tién phai
ndp vao dot thir 6. Cong ty H Uy quyén cho Van phong Luét su Nam Ha Noi- Poan
Luat su thanh phd Ha Noi 1am viéc véi 4 ho trong d6 ¢6 Ong D, Ong D dé nghi Cong
ty H thuc hién ding cam két trong Hop ddng (Bién ban lam viéc ngay 11/3/2020).
Sau khi nhan duoc don kién nghi vé viéc yéu cau ban giao nha va tinh lai tién nop dot
thir 6 cia Ong D, Cong ty H da dua Ong D vao danh sach cac ho tranh chap va khong
ban giao nha cho Ong D theo Hop dong;

Ngay 17/3/2020 Ong D nhan dugc thong béo ban giao can ho (Lan 2), thi ngay
25/3/2020 Ong D vao Cong ty H dé ndp tién va nhan ban giao nha, nhung bao vé
Cong ty H khong cho vao lam viéc véi Cong ty, véi 1y do: C6 tranh chap véi Cong ty
nén khong cho vao Cong ty. Sau d6, Ong D c6 goi dién cho Phong Kinh doanh Cong
ty (Chi Linh) x4c nhan ding la nhu vay;

Ngay 30/3/2020 Ong D lai c6 don kién nghi giri Cong ty H, yéu cau ban giao
can ho cho Ong D theo Hop dong va tra tién phat cham tién do, khong lién quan dén
viéc Cong ty H ban giao cin hd cho Ong D. Tuy nhién hién nay Cong ty H van khong
ban giao cin ho va ciing khong tra tién 14i tra cham, do cham ban giao cin ho cho
Ong D;

Hanh vi cua Cong ty H da vi pham nghiém trong quy dinh ctia Hop dong, vi
pham tién d6 xay dung, khéng thuc hién ding cam két hop ddng 1a ban giao cin ho
vao ngay 31/03/2019 cho Ong D; do Cong ty Hchua ban giao cian ho cho Ong D va
khong boi thuong ban giao cham nhu dd cam két cia hop dong theo diém a, khoan
12.3 biéu 12 cua Hop dong mua ban cin hd chung cu s6 13/B/SKY-CENTRAL/H.
Cong ty H da cham ban giao 595 ngay (Tinh tir ngdy du kién ban giao ciia Hop dong
dén ngdy 31/12/2020). Cu thé:

Lai suit qua han
Ngan hang SHB,
dudi 2 ty VND,
ky han 12 thang

S6 tién di nop, . . S r e
STT e X P Thoi gian tinh 131 suat Tién Lai suat
tinh 131 suat

315 ngay o I
1 1.626.145.264d (01/4/2019 - 10/02/2020) 10.5%/mnam 147.355.000d

280 ngay o) I
2 2.249.159.4034d (27/3/2020 - 31/12/2020) 10.5%/nam 181.165.0004
Cong 595 ngay 10.5%/nam 328.520.000d

Vi vay, Ong D di khoi kién yéu cau Toa an Xem xét giai quyét nhimg nodi dung
Sau:

1. Cong nhan Hop ddng mua ban cin ho chung cu s6 13/B/SKY-CENTRAL/H
c6 hi¢u luc phap luét;




2. Budc COng ty H phai ban giao theo Hop dong can ho: 908B1, Can ho sb 08,
tang 9, t0a B1, Du &n Sky Central, tai 176 phd Dinh Cong, phudng Dinh Cong, quén
Hoang Mai, Tp. Ha Néi cho Ong D;

3. Budc Cong ty H phai tra khoan tién 1i suat qua han theo quy dinh tai khoan
1.21 Piéu 1 cta Hop ddng tai thoi diém ban giao, do chdm ban giao cin ho cho Ong
D, tam tinh d&én ngdy 31/12/2020 1a 328.520.000d (Ba trdm hai muoi tdm triéu, ndm
tram hai mwoi nghin dong); ngoai ra Coéng ty H phai tra khoan tién 1ai suit qua han
theo quy dinh ctia Hop ddng, dén ngdy vu an dugc dua ra xét xu;

4. Buc Cong ty H boi thudng thiét hai vé vat chat, tinh than cho Ong D, do vi
pham nghiém trong Hop dong, Cong ty H khong ban giao cin ho cho Ong D, lam mét
moi vé tinh than cho Ong D va gia dinh Ong D, s6 tién bdi thuong 12 10 thang luong
t6i thiéu, tuong tng 14.900.000 & (Muwoi bon triéu, chin tram nghin dong). Tuy nhién
boi thuong vé vat chat, Ong D khong can tinh toan, mic du Cong ty H da Cham ban
giao can ho cho Ong D gan hai nim nay va cho t6i thoi diém nay van chua ban giao
can ho cho Ong D, 1am thiét hai khong nho vé kinh té cho Ong D va gia dinh Ong D.

Qua qua trinh tham gia t6 tung, sau phién hoa giai 1an 1, ngay 22/6/2021 phia
bi don — Cong ty H da tién hanh ban giao cin hd cho Ong D. Nhu viy, thoi gian
cham ban giao nha tinh tir ngay 01/4/2019 dén ngay 22/6/2021 1a: 767 ngay. Theo d6
s6 tién Hud phai bdi thuong cho Ong D 1a: 437.220.000d0ng (tinh trén so tién nha da
thanh toan la 2.249.159.403d dugc tach ra thanh hai giai doan nhu bang tinh trén).

Nay Ong D yéu cau Cong ty H phai bdi thuong cho Ong D s6 tién 437.220.000
déng va bdi thuong thiét hai vé vat chat, tinh than cho Ong D voéi sb tién la
14.900.0004.

2. Dai dién ciia bi don trinh bay:

Cong ty xéac nhan c6 ky két Hop dong mua ban cin ho chung cu s6 13/B/SKY -
CENTRAL/H ngay 06/11/2017 véi Ong Dinh Vin D.

Déi véi yéu cau Cong nhan Hop ddng mua ban can hd chung cu sé 13/B/SKY-
CENTRAL/H c6 hiéu luc phap luat cia phia nguyén don thi bi don van thira nhan hiéu
lyc cia hop ddng. Bi don chua thanh ly hay don phuong cham dit hop dong.

- Péi voi yéu cau budc Cong ty H phai ban giao theo Hop dong can ho sb 08,
tang 9, tda B1, Dy an Sky Central, tai 176 phé Binh Cong, phuong Binh Cong, quan
Hoang Mai, Tp. Ha Noi cho Ong D, thi bi don khéng ¢ mét van ban nao thé hién
viéc khdng tién hanh ban giao can ho theo thoa thuan tai hop dong. Thuc té ngay
22/6/2021 bén Hud 1 di tién hanh ban giao can ho cho Ong D.

- B4i vai yéu cau budc Cong ty H phai tra khoan tién 14i suat quéa han theo quy
dinh tai khoan 1.21 Piéu 1 cua Hop dong tai thoi diém ban giao, do cham ban giao can
ho tinh dén ngay 22/6/2021 1a: 437.220.000 ddng, quan diém caa Cong ty nhu sau:
Cong ty khéng dong y vsi Ong D vé viéc boi thuong giai doan 2 tinh tir ngay
27/3/2020 dén 22/6/2021 véi sb tién 2.249.159.403d x 10.5%/nam. Ly do: Cong ty da
nhiéu 1an moi Ong D dén nhan nha nhung Ong D khong dén. Chi sau khi khai kién thi
Ong D méi dén nhan nha (ban than trong don khai kién Ong D di khang dinh H c6
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moi nhung Ong D khong nhan. Viéc Ong D néi H ngan can khong cho Ong D nhan
nha 1a khéng dang). Vé thoi diém xac dinh cham ban giao nha nhu Ong D xéc dinh 1a
01/4/2019 Ia khdng chinh xac. Theo hop dong thi ngay dén han ban giao nha cudi ciing
la 31/3/2019 + 90 ngay = 31/6/2019. Theo do thoi gian tinh cham ban giao nha la
01/7/2019. Thyc té thang 10/2019 va thang 12/2019 Cong ty H da 02 lan c6 théng béo
mdi Ong D dén nhan ban giao nha, nhung Ong D déu tir chéi nhan véi Iy do cong trinh
chua dugc Bo Xay dung nghiém thu dua vao st dung (vé chung cir ching minh viéc
nay, bi don s& cung cap sau, cham nhat 1a ngay 12/11/2021 sé& cung cap cho Toa). Bén
ngay 14/01/2020 cbng trinh dugc Bo Xay dung nghiém thu dua vao st dung. Nhu vay
thoi gian tinh cham theo hop dong 1a tir ngay 01/7/2019 dén ngay 14/01/2020. Tuy
nhién trong thoi gian nay céng ty c¢é nhiing ly do bat kha khang dan dén viéc cham tién
d6 gom: Cong trinh da xong tir thang 09/2019 nhung dén thang 01/2020 méi duoc nha
nudc nghiém thu. Tha tuc dau ndi cap thoat nudc voi cac co quan chuyén mén cua
thanh pho Ha Noi bi kéo dai khong phai do 15i cia chu dau tu (bi don s& cung cap cho
Toa chiing ci ching minh diéu nay cham nhat dén ngay 12/11/2021). Ngoai ra con
mét vai 1y do nhay cam khac cdng ty chua mudn cung cap trong budi hoa giai nay. Sau
ngay 14/1/2020 cong ty di goi dién thoai bdo Ong D dén nhan nha nhung van khdng
thay Ong D dén. Bén ngay 10/2/2020 cdng ty tiép tuc c6 théng béo bang van ban téi
Ong D dé yéu cau Ong D dén nhan nha nhung Ong D van khéng dén nhan (thoi gian
tir 14/1/2020 dén 10/2/2020 la vao Tét nguyén dan nén cong ty khdng giri thdng béao
bang vin ban). Cong ty xac dinh ¢ viéc cham ban giao nha. Thoi gian cham ban giao
la khoang 6 thang (tir 01/7/2019 dén ngay 14/01/2020). Trén tinh than thién chi hoa
giai, cong ty s& bdi thuong cho Ong D dudi hinh thic: mién phi dich vu cho Ong D
trong thoi gian 2 nam tinh tir thoi diém hién tai va s& khong tinh bat ca chi phi gi phét
sinh trong thoi gian Ong D khdng nhan nha, cd tranh chap véi cong ty.

- D6 véi yéu cau boi thuong ton that tinh than, Cong ty khéng dong y vi khong
c6 quy dinh trong hop dong.

Ngay 05/01/2022 bi don di c6 don phan té véi ndi dung:

Theo quy dinh tai muc b khoan 5.1 Biéu 5 cua hop déng mua ban quy dinh:
yéu cau bén mua nhan ban giao cin ho theo dung thoéa thuan ghi trong hop dong.
Truong hop bén mua khong tuan tha nhan ban giao can ho theo quy dinh tai hop
doéng thi bén ban cé quyén thu phi trong gitt va quan ly can ho véi muac phi
100.000d/ngay. Tai muc 8.2.7 khoan 8.2 Biéu 8 cua hop dong quy dinh: Vao ngay
ban giao can ho theo théng béo, bén mua hoic nguoi ty quyén hop phap phai dén
kiém tra tinh trang thuc té can ho so vai thoa thuan trong hop ddng cung véi dai dién
bén ban do dac lai dién tich sir dung thuc té can ho va ky vao bién ban ban giao can
ho. Truong hop bén mua hoic ngudi dugce ay quyén hop phap khdng dén nhan ban
giao can ho trong thoi han 15 ngay ké tir ngay nhan duoc théng béo cua bén ban,
hodc dén kiém tra nhung khong nhan ban giao ma khdng cé Iy do chinh dang, ké tur
ngay dén thoi han ban giao can ho theo thdng bao cua bén ban thi dugc xem nhu bén
mua di dong y va chinh thitc nhan ban giao cin ho theo thuc té. Trong truong hop
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nay bén ban da thyc hién xong trach nhiém ban giao can ho theo hop dong, bén mua
khéng duoc quyén néu bat ci ly do nao dé tir chéi khdng nhan ban giao can ho. Viéc
tir chbi nhan ban giao can ho nhu vay sé dugc coi 1a vi pham hop dong va s& duoc xu
ly theo quy dinh tai khoan 12.4 Piéu 12 cua hop ddng, dong thoi bén ban c6 quyén
thu phi quan ly va tréng coi can ho trong thoi gian bén mua khéng nhan ban giao can
ho. Muc phi dugc tinh theo quy dinh tai muc b khoan 5.1 Biéu 5 cua hop dong.

Diéu 12.4 quy dinh: Truong hop dén han ban giao cian ho theo théng bao cua
bén ban va can ho da dua diéu kién ban giao theo thoa thuan tai khoan 4.4 diéu 4 cua
hop déng nay, ma bén mua tir chéi khdng nhan ban giao cian ho nhu néu tai khoan 8.7
Diéu 8 cua hop ddng thi cac bén thuc hién theo quy dinh sau:

a, bén ban c6 quyén don phuong cham dat hop déng va thu hdi can ho dé béan
cho bén thr 3 bat ky do bén ban lua chon

b, trong thoi han 90 ngay ké tir ngay cham dut hop dong hoic sau 30 ngay ké
tir ngay bén ban da ban duoc can ho tdy thudc vao thoi diém nao dén trude thi bén
ban hoan tra cho bén mua s tién da thanh toan cho hop dong nay sau khi da trir di
khoan tién phat vi pham hop ddng bang 8%/gia ban can ho va sé tién boi thuong thiét
hai thuc té phat sinh tir vi pham nay caa bén mua.

Ngay 10/2/2020 bi don da ra théng bao ban giao can ho lan thir nhat. Ngay
20/2/2020 nguyén don da nhan duoc thong bao nay (nguyén don da thtra nhan trong
don khai kién va cac ban trinh bay), nhung nguyén don chua hoan thanh nghia vu
dong tién dot sau dé nhan ban giao can ho va ciing khong dén nhan ban giao cin ho
trong thoi han theo théng béo.

Do d6 bi don hoan toan c6 quyén don phuong cham dat hop déng theo nhitng
diéu khoan trén. Nhung dé thé hién thién chi vai khach hang, bi don da khong cham
dut hop dong, ma tiép tuc ra théng bao lan 2 ngay 17/3/2020. Nguyén don di nhan
duoc thong bao nay (nguyén don da thua nhan trong don khaoi kién va cac ban trinh
bay) nhung nguyén don van khdng dén nhan nha. Bi don can ctr vao muc b khoan 5.1
diéu 5 va muc 8.7.2 khoan 8.7 diéu 8 cua hgp ddng dé dua ra yéu cau phan td, cu thé:
Budc nguyén don phai thanh toan sé tién quan Iy can ho tinh tir ngay 07/3/2020 dén
22/6/2021, 1 472 x 100.000d/ngay = 47.200.000 ddng.

3. Ngwoi cd quyén loi nghia vu lién quan — ba Tran Thi T thong nhat véi
trinh bay va yéu cau cia nguyén don — Ong Pinh Vin D.

Tai Ban an din sw so tham sé 87/2022/DS - ST ngay 20/9/2022 ciia Toa 4n
nhan quan Thanh Xuén, Thanh phé Ha Ngi da xir va quyét dinh:

1. Chap nhan mot phan yéu cau khéi kién ctia nguyén don.

Xac dinh Hop dong mua ban cin ho chung cu s6 13/B/SKY-CENTRAL/H
ngay 08/11/2017 gitta Ong Pinh Van D va Cong ty C6 phan Pau tu va xay dung H la
c6 hiéu lyc phap luat.

Budc Cong ty ¢ phan dau tu va xdy dung H phai thanh toan khoan tién 13i do
chdm ban giao cin ho cho Ong Pinh Vin D 1a: 338.993.173 (ba tram ba muoi tam
triéu, chin tram chin muoi ba nghin, mot trim bay muoi ba) dong.
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2. Khong chip nhan phan yéu cau vuot qua ciia nguyén don vé viéc budc Cong
ty c6 phan dau tu va xdy dung H phai thanh toan khoan tién 13i do cham ban giao cin
ho cho Ong Pinh Van D 14 35.879.827 (ba muoi lim triéu, tAm traim bay muoi chin
nghin, tdm tram hai muoi bay) dong.

3. Khong chap nhan yéu ciu ciia nguyén don vé viéc budc bi don phai boi
thuong khoan tién ton that vé tinh than 1a: 14.900.000 (muoi bén triéu, chin trim
nghin) déng.

4. Khong chap nhan yéu ciu phan té cua bi don vé viéc yéu ciu nguyén don
phai thanh toan cho bi don phi trong giit va quan 1y can ho 13 47.200.000 (bén muoi
bay triéu, hai tram nghin) dong.

Ngoai ra ban an con tuyén vé phan 4n phi, nghia vu thi hanh an va quyén khéng
cdo cua cac duong su.

Khong dong y v&i Quyét dinh ciia ban an so tham, ngay 04/10/2022 Bi don -
Cong ty H co don khang cao toan bd ban an so tham. Tai Ban trinh bay noi dung
khang cao bi don cho rang Toa an cdp so tham tinh s tién 14i do cham ban giao cin
ho tin tir ngdy 27/3/2020 dén 22/6/2021 1a 250.673.437 dong 1a khong ¢ can ctr vi
ngay Ong D ndp tién 1a cham so v6i théng bao nhan nha va Ong D khong lién hé dé
nhan nha chr khong phai do H khong ban giao nha. Ngoai ra khong khang cao van dé
gi khac.

Tai phién toa phiic tham, Nguyén don giit nguyén yéu cau khdi kién, bi don
gilt nguyén yéu cau khang cdo. Cac duong su khong thoa thuan dugc véi nhau veé
viéc giai quyét vu an.

Nguoi bao vé quyén va loi ich hop phap cta bji don dé nghi Hoi dong xét xir
khong chap nhan tra so tién 13i do chdm ban giao can ho tinh tir ngdy 27/3/2020 dén
22/6/2021 vi Ong D khdng dén nhan ban giao can ho, khdng phai do Cong Ty can tré
khong ban giao cin hd cho Ong D. Céong ty da thong bao ban giao cin hd cho Ong D
lan 1 ngay 10/2/2020 va 1an 2 ngay 17/3/2020 nhung Ong D khong dén nhan ban giao
can ho.

Pai dién Vién kiém sat nhan dan thanh pho Ha Ni phat biéu:

Vé t6 tung: Hoi dong xét xtr cap phiic tham da thyc hién day du cac quy dinh
cua phap luat tb tung dan su tur khi thu Iy vu an dén qua trinh xét x1r tai phién toa;

Vé néi dung: sau khi phan tich noi dung vu an, dai dién Vién kiém sat nhan dan
thanh phé Ha Noi dé nghi khong chép nhan khang cao cua bi don; Stra ban an dan su
so thim vé phan an phi dbi voi nguyén don vi Ong D 1a ngudi trén 60 tudi va xin
mién an phi tai phién Toa.

Sau khi nghién citu cdc tai liéu c6 trong hé so vu dn dwege tham tra tai phién
tod va cdn cir vao két qua tranh tung tai phién toa

NHAN PINH CUA TOA AN:

[1].Vé t6 tung:

- Toa an cép so thim thu 1y giai quyét vu an dung quy dinh cua Bo ludt t6 tung
dan su.



- Bi don — Cbng ty H c6 don khang cao trong thoi han luat dinh, da nop tam

{rmg 4n phi do d6 khang co ctia Cong ty hop 1é vé hinh thirc.
[2]. V& Nbi dung: Xét yéu cau khang cdo ciia bi don:

Giita Cong ty co phan dau tu va xay dung H va Ong Pinh Van D ky két Hop
déng mua ban cin ho chung cu sé 13/B/SKY-CENTRAL/H ngay 08/11/2017. Viéc
giao két hop ddng cia hai bén 1a hoan toan tu nguyén, ndi dung va hinh thirc hop
ddng phu hop véi quy dinh ctia phap luat nén c6 gia tri phap 1y va hiéu luc thi hanh.
Qua trinh thuc hién hop dong hai bén phat sinh tranh chép. Tai Toa 4n cip so thim
ngay 22/6/2021 hai bén di tién hanh ban giao cin hd. Tuy nhién nguyén don van yéu
cau bi don phai tra so tién 1di do cham ban giao cin hd va yéu cau bdi thudong thiét
hai vé tinh than. Bi don c6 yéu cu phan t6. Sau khi xét xir so tham bi don khang c4o
va yéu cau Toa an cap phic tham giai quyét vé sb tién 1di do cham ban giao can ho
tinh tir ngay 27/3/2020 dén 22/6/2021 1a 250.673.437 dong nhu cip so tham da tuyén
1a khong c6 can clr. Ngoai ra khong khang cdo van dé nao khac. Nguyén don khong
khang c4o, Vién kiém sat khong khang nghi.

Hoi dong xét x{r nhan thdy: Tai Piéu 8 Hop dong mua ban cin ho quy dinh:
“Bén ban ban giao cin ho cho bén mua du kién vao ngay 31/3/2019, thoi diém nay c6
thé sém hon hodc mudn hon nhung khong quéa 90 ngay, tinh tir ngay du kién ban giao
can hy. Trudc ngay ban giao can hd 05 ngay, bén ban phai giri van ban thong bao cho
bén mua biét 1y do cham ban giao cin ho”. Theo quy dinh ndy thi bén ban dugc phép
ban giao cin ho chdm nhat vao ngay 31/6/2019.

Bi don trinh bay: Thuc té thang 10/2019 va thang 12/2019 H da 02 lan ¢
thong bao moi Ong D 1én nhan ban giao nha, nhung Ong D déu tir chdi nhan véi 1y
do cong trinh chua dugc B§ Xay dung nghiém thu dua vao str dung.

Qua trinh giai quyét vu an, hai bén déu thira nhan: ngay 10/02/2020 bi don ¢6
van ban thong bdo ban giao can ho lan 1, nguyén don nhan duoc ngay 20/2/2022.
Ngay 17/3/2020 bi don c6 van ban thong bao ban giao can ho 1an 2, nguyén don nhan
dugc ngay 17/3/2020. Theo cac Piéu khoan thoa thuan trong Hop dong, Toa an cép
so thim x4c dinh Cong ty vi pham nghi vu ban giao nha ké tir ngay 01/7/2019 dén
ngay 10/02/2020 1a phu hop. Theo d6 s tién 13i do cham ban giao cin ho (tinh dén
thoi diém 10/02/2020) duoc tinh 1a: 224 ngay x 1.626.145.264 dong x 8,85%/nim =
88.319.736 dong

Tuy nhién, sau ngdy Cong ty Thong béo ban giao nha Ong D khong ndp tién
lan 6, nhu thoa thuan giita bén mua va bén ban. Mit khac Ong D ciing khong nhan
ban giao nha. Ngay 24/2/2020 Ong D c¢6 Pon kién nghi vé viéc thanh toan tién dé
nhan va ban giao can ho gui Cong Ty, véi ndi dung: “..... I.Cung cdp cic Gidy to
phdp Iy chieng minh viéc can hé da hoan thién theo ding quy dinh ciia hop déng va
phap ludt. 2. Phdi do dién tich thuc té can hé cua Ong D dé lam co s6 dé tinh todn sé
tlen phaz thanh toan. 3. Tinh todn lai khodn tién ma éng phai thanh todn (phdi trir dz
so tién phat cham tién dé ban giao can hd). Do vdy, viéc thong bdo cia Cong ty vé
thoi han va s6 tién phai nop doi véi t6i chua thé thuc hién dwoce.”
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Tai Piéu 8 cia Hop dong mua ban cin ho chung cu sé 13/B/SKY-
CENTRAL/H ngay 06 thang 11 nam 2017 quy dinh:

8.2.5: “Trong vong 15 ngdy sau khi bén ban théng bdo vé viéc ban giao thuc
té can hé nhw quy dinh tai khodn 8.2.4 Piéu nay. Cdc bén sé tién hanh ban giao thuc
té va ldp bién bdn ban giao dé xdc nhdn chat heong can hé khi ban giao”

8.2.6. “Viéc ban giao can ho cho bén mua sé dwoc thuc hién trong thoi han 05
ngay lam viéc sau khi va tuy thudc vao viéc bén mua thanh todn di cdc khodn tién
trieée khi ban giao can hd theo quy dinh tai khoan 8.2.4 Piéu nay.”

8.2.7: Vao ngay ban giao can ho theo thong bdo, Bén mua hoac nguoi duoc uy
quyén hop phdp phdi dén kiém tra tinh trang thie té can hé so véi thod thudn trong
hop déng, cung voi dai dién bén ban, do dac lai dién tich sw dung thuc té can hé va
ky vao bién bdan ban giao can hé.

Truong hop Bén mua hodc ngueoi dwoce bén mua uy quyén hop phdp khéng dén
nhdn ban giao can hé trong thoi han 15 ngay ké tir ngay nhdn dwoc théng bdo ciia
bén ban, hodc dén kiém tra nhirung khéng nhdn ban giao can hé ma khdng cé Iy do
chinh dang (triv truong hop quy dinh tai diém f khodn 6.1 Diéu 6 ciia hop dong) ké tir
ngay dén thoi han ban giao can ho theo théng bdo ciia bén béan thi dwoc xem nhir bén
mau dd dong y va chinh thirc nhdn ban giao can hé trén thyc té.”

Tai khoan 12.3 Diéu 12 cua Hop dong quy dinh: “ Bén mua thuc hién ding va
day di nghia vu thanh todn cho bén ban theo quy dinh trong hop dong nay hodc da
khdc phiic vi pham vé nghia vu thanh todn ma:

a. Bén ban chdm tién dé ban giao can hé cho bén mua qud 90 ngdy, ké tir ngdy
ban giao can hé du kién theo Diéu 8 Hop dong, thi bén bdn sé phdi tra cho bén mua
ldi sudt qud han theo quy dinh tai khodn 1.21 Piéu 1 cia hop dong tai thoi diém ban
giao. Tién ldi do chdm ban giao dwoc xdc dinh bang sé ngay chdm ban giao nhdn véi
sé tién bén mua dd thanh todn nhéan véi ldi sudt qud han. Viéc thanh todn ndy sé
duwoc khdu trir vao dot thanh todn thir 6.

Bi don cho ring ké tir thoi diém co thong bao ban giao can ho lan 1
(10/02/2020) nhung Ong D khéng dén nhan nha, do d6 bi don khéng c6 18i va khéng
ddng y tinh tién 13i do cham ban giao ké tir thoi diém 10/02/2020 tré di.

Pbi chiéu véi cac quy dinh ciia Hop dong thi Cong ty di ra thong bao ban giao
cin ho cho Ong D va phai ndp sb tién 1an thir 6. Nhung ngay 24/2/2020 Ong D ¢6 Pon
kién nghi vé viéc thanh toan tién dé nhan va ban giao cin ho giri Cong Ty. Do d6, Ong
D khong ndp tién 1an thir 6 va nhan nha theo Thong bao ban giao cin ho (lan 1) ngay
10/02/2020 va phat sinh tranh chap. Cin ctr khoan 8.2.7 Diéu 8 ctia Hop dong thi coi
nhu bén mua da nhén nha theo thong bdo cua Cong ty. Trong truong hop Cong ty
khong khong trir tién chdm ban giao nha trong Thong bao ngay 10/2/2020 thi Ong D
van c6 nghia vu ndp tién va nhan nha. Trong truong hop phét sinh tranh chap s& duoc
giai quyét sau, vi trong Hop dong khong quy dinh vé viéc néu Cong ty khong trir tién
do cham ban giao nha 1an thir 6 thi bén mua c6 quyén tir chdi khong nhan nha.



Dén ngay 17/3/2020, Cong ty ra Thong bao ban giao cin ho 1an 2 va dén ngay
27/3/2020 f)ng D d3 ndp tién theo Thong bao cua Cong ty.

Theo Ong D sau khi nop tién thi ong khong duoc nhan ban giao nha, theo Céng
ty thi Ong D khong ndp tién truc tiép ma nop tién theo tai khoan cua Cong ty nhung
Ong D khong dén 1am viéc voi Cong Ty dé nhan nha chir khéng phai Cong ty khong
ban giao nha cho Ong D.

Hoi déng xét xtr nhan thiy, ké tir ngay 27/3/2023, do cac bén c6 tranh chip vé
viéc ban giao nha, chtr khong phai do Cong Ty c¢b tinh khong ban giao nha cho Ong
D. Trong trudng hop nay cac bén khong thong nhat dugc vé cac diéu kién ban giao
nha va nhan nha, do vy bén nguoi mua cham thanh toan tién cho bén ban va nguoc
lai bén ban chdm ban giao nha cho bén mua. Ca hai bén déu vi pham vé nghia vu cia
minh trong Hop dong da ky két. Toa 4n cp so tham xac dinh bén ban hoan toan vi
pham cac Diéu khoan da ky két trong hop dong va chiu trach nhiém thanh toan toan
bd so tién 13 do cham ban giao cin ho cho bén mua tir ngay 27/3/2020 dén ngay
22/6/2021 1a chwa chinh x4c. Mit khac, tai thoi diém ban giao can ho, thi dich bénh
Covid -19 trén thé gidi va tai Viét Nam dién ra phirc tap. Ngay 27/3/2020 Thu tudng
chinh phii d3 ban hanh chi thi s6 15/CT-TTg vé quyét liét thuc hién dot cao diém
phong, chéng dich Covid-19; Ngay 31/3/2020 Thu tuéng chinh pht da ban hanh chi
thi s6 16/CT-TTg vé thyc hién cac bién phap cap bach phong, chong dich Covid-19,
thue hién cach ly toan xa hoi trén pham vi toan qudc. Tai Ha Noi ngay 21/9/2021 méi
chinh thirc ndi 16ng gidn cach xa hoi. Do d6 viée cac bén khong tién hanh ban giao
can ho duogc ciing mdt phan do sy kién bat kha khang va tré ngai khach quan cta dich
bénh ddi véi toan xa hoi chir khong riéng dbi vi Cong ty. Hoi ddng xét xir phic
tham xac dinh ca hai bén déu co 15i trong viéc giao nhan can hd va thanh toan tién
mua ban can hg, nén cac bén phai chiu % s6 tién 1ai do cham ban giao can ho.
Nguyén don di ndp toan bo khoan tién thanh toan dot 6 vao ngay 27/3/2020 la:
623.014.139 dong qua tai khoan ctua H. Nhu vy, tong sd tién nguyén don di nop la:
2.249.159.403 d6ng. Murc 14i suit theo quy dinh tai khoan 1.21 Piéu 1 cua Hop dong
1a: 150% 13i sudt tién gui tiét kiém dong Viét Nam, ky han 12 thang tra 13i cubi ky ddi
v6i khach hang 1a ca nhan ciia Ngan hang TMCP Sai Gon — Ha N¢éi (SHB). Theo
quyét dinh s6 1577/2021/QD-TGD ngay 14/6/2021 cia ngan hang SHB thi 14i suét 1:
6,0%/nam ddi véi so tién trén 2 ty.

Theo d0, s6 tién 13i do cham ban giao can ho duoc tinh tir ngdy 27/3/2020 dén ngay
22/6/2021, nhu sau: 452ngay x 2.249.159.403 dong x 9%/nam = 250.673.437 dong.

Mdi bén phai chiu % sb tién 1di do cham ban giao cian ho la: 125.336.718,5
dong. Tong tién 13 do cham ban giao cin hd ma bi don phai thanh toan tra nguyén
don 1a: 213.656.000 dong (da 1am tron sd).

Tir nhitng nhan dinh trén, Hoi dong xét xir chap nhan mot phan khang céo cia
bi don, stra ban an dan sy so thiAm ctia Toa 4n nhan dan quan Thanh Xuan.

Phat biéu cta dai dién Vién kiém sat nhan dan thanh phd Ha Noi phu hop mot
phﬁn v61 nhan dinh cua Hoi dé)ng xét XU
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Vé an phi: Bi don phai chiu an phi dan sy so tham trén tong sb tién phai thanh
toan cho nguyén don va trén yéu cau phan t6 khong dugc chap nhan. Nguyén don
phai chiu 4n phi dan su so tham d6i voi phan yéu cau khong dugce chdp nhan. Tuy
nhién nguyén don 14 nguoi cao tudi nén dugc mién tién an phi dan sy so tham.

- V¢é 4n phi dan su phuc tham: Do sira ban 4n dan su so tham nén nguoi khang
c4o khong phai chiu an phi phtic tham.

Vi cac lé trén,

QUYET PINH

Cian ¢t cac diéu 116, 117, 119, 430, 431 Bo luét dan sy nam 2015;

Can cir cac diéu 117, 120, 121, 122, 123 Luat nha & nam 2014;

Cin ctr Piéu 22, Piéu 23 Luat kinh doanh bat dong san;

Can ct Diéu 26, khoanl Diéu 38, Dicu 147, Diéu 148, khoan 3 Dicu 296,
khoan 2 Diéu 308, Piéu 309 cua B luat TS tung Dan sy nam 2015;

Can ct Nghi quyét quy dinh vé muc thu, mién, giam, thu, nop, quan 1y va st
dung an phi va 1& phi Toa an s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban
Thudng vu Quéc hoi,

Tuyén xi¢: Stra ban an dan sy so tham s 87/2022/DS-ST ngay 20/9/2022 cia
Toa an nhan dan quan Thanh Xuan, ha Noéi cu thé:

1. Chap nhan mot phan yéu cau khéi kién ciia nguyén don.

Xac dinh Hop dong mua ban cin ho chung cu s 13/B/SKY-CENTRAL/H
ngay 08/11/2017 giita Ong Pinh Van D va Cong ty Cb phan Pau tu va xay dung H ¢
hiéu luc phap luat.

Buodc Cong ty c6 phan dau tu va xay dung H phai thanh toan khoan tién 13i do
cham ban giao cin ho cho Ong Pinh Vian D la: 213.656.000 dong (hai trim mudi ba
triéu, sau trim nim muoi sau nghin dong).

2. Khong chip nhan phan yéu cau vuot quéa ctia nguyén don vé viéc buoc Cong
ty co phan dau tu va xay dung H phai thanh toan khoan tién 13i do cham ban giao can
ho cho Ong Pinh Vin D 13 161.217.000 dong.

3. Khong chap nhan yéu cau cia nguyén don vé viéc budc bi don phai bdi
thudng khoan tién ton that vé tinh than 1a: 14.900.000 (muoi bon triéu, chin trim
nghin) dong.

4. Khong chap nhan yéu ciu phan té cua bi don vé viéc yéu cau nguyén don
phai thanh toan cho bi don phi tréng giit va quan 1y can ho 1a 47.200.000 (bon muoi
bay triéu, hai trim nghin) dong.

Ké tir ngay tiép theo ciia ngdy xét xir so thim cho dén khi thi hanh an xong,
bén phai thi hanh an con phai chiu khoan tién 14i ctia s tién con phai thi hanh an theo
mirc 13i suat cac bén thoa thuan 1a 150% 1ai suét tién gui tiét kiém dong Viét Nam, ky
han 12 thang tra 14i cudi ky ddi véi khach hang 1 c4 nhan ciia Ngan hang TMCP Sai
GOn — Ha Noi (SHB) tai thoi diém thi hanh 4n xong.

Trong trudng hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi ngudi duoc thi hanh 4n dan sy, nguoi phai thi hanh an dan sy ¢6 quyén
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thoa thuan thi hanh, quyén yéu cau thi hanh an, tyu nguyén thi hanh &4n hodc bi cudng
ché thi hanh an theo quy dinh tai cic Diéu 6,7 va 9 Luét thi hanh an dan sy; thoi hiéu
thi hanh an duoc thyc hién theo quy dinh tai Diéu 30 Luét thi hanh 4n dan su.

5. V& an phi: Nguyén don khong phai chiu 4n phi dan su so thim. Pugc tra lai
véi sb tién tam tmg an phi da nop 1a: 8.585.000 dong tai bién lai sé 0000992 ngay
13/1/2021 cua Chi cuc thi hanh an dan sy quan Thanh Xuan, Ha N§i.

Bi don phai chiu 4n phi dan su so tham 1a 13.043.000 ddéng. Pugc dbi trir véi
s6 tién tam Ung an phi dd nop la: 1.180.000 ddng tai bién lai s6 0007347 ngay
11/1/2022 cta Chi cyc thi hanh an dan sy quan Thanh Xuan, Ha N§i. Bi don con phai
ndp so tién an phi la: 11.863.000 dong.

Tra lai bi don 300.000 dng tién tam tmg an phi phtic thim d3 ndp tai bién lai sb
0008146 ngay 04/10/2022 cta Chi cuc thi hanh an dan sy quan Thanh Xuan, Ha Noi.

An xir cong khai phiic thim, ¢ hiéu luc thi hanh ké tir ngdy tuyén an./.

Noi nhdn: TM.HQI PONG XET XU PHUC THAM
- Cac dwong su; THAM PHAN — CHU TQA PHIEN TOA
- VKS ND TP Ha Noi;, °
- TAND qugn Thanh Xuan;
- Chi Cuc THADS qudn Thanh Xuan;
- Luru HSVA/VP

Mai Tién Diing
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CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA
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