TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phic

Ban an sb: 176/2024/HS-PT
Ngay: 14/6/2024.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chui toa phién tdoa: Ong Nguyén Tuan Anh.

Céac Tham phan:

1. Ong Ngo Puc Thu.

2. Ong Vii Hoai Nam.

- Thur ky phién toa: Ba Tran Thi Méng Nhung - Thu ky Toa 4n.

- Dgi dién Viéen kiém sat nhan dan Thanh pho Ho Chi Minh tham gia phién
toa: Ong Tran Thanh Khanh - Kiém sat vién.

Ngay 14 thang 6 ndm 2024, tai tru s Toa 4n nhan dan Thanh pho Ho Chi
Minh xét xu phic thdm cong khai vu an hinh sy thu ly so 48/2024/TLPT-HS
ngay 05/02/2024 doi voi bi cao Lam Nguyen Xuan H, do c6 khang cao cua bi
céo doi voi ban an hinh su so tham s6 310/2023/HSST ngay 25/12/2023 cua Toa
an nhan dan quan Binh Tan, Thanh pho Ho Chi Minh.

Bi cao co6 khang cao:

Lam Nguyén Xuan H ; gigi tinh: Nam; tén goi khac: Bo; sinh nim: 1992;
tai: Thanh phd H6 Chi Minh; noi cu tr: Y, Phuong E, Quan T, Thanh phé Ho
Chi Minh; quéc tich: Viét Nam; dan toc: Kinh; ton gido: Khong; trinh do hoc
van: 12/12; nghé nghiép: Khong; con dng LAm Xuén O , sinh nam: 1957 va ba
Nguyén Hong N , sinh nim: 1960; vo: Truong Kim D , sinh ndm: 1992; con: Co
02 nguoi con (con Ién sinh nam 2018; con nho sinh nam 2020);

- Tién an (01): Ngay 13/3/2017, bi Toa &n nhan dan Thanh phd H6 Chi
Minh xtr phat 09 thang tii nhung cho huéng &n treo, vé t6i “Panh bac™; thoi gian
ther thach 12 01 (mot) ndm 06 (sau) thang tinh tir ngay tuyén &n - tai ban an sb
86/2017/HSST ngay 13/03/2017 (chua thi hanh 200.000 dong tién an phi hinh
su so tham va da nop vao ngay 23/02/2022, sau khi pham toi “Budn ban hang
cam” trong Vu an ndy vao ngay 28/5/2020); xac minh tai Co quan Thi hanh an
hinh sy Quan 1, Thanh ph H6 Chi Minh: Lam Nguyén Xuan H chap hanh thoi
gian thir thach tai dia phuong tir thang 10/2017 dén thang 08/2018 thi bi an Lam
Nguyén Xuan H bo di khéi noi cu tra (tai dia chi s6 50/5 Tran Khac Chan,



phuong Tan Binh, Quan 1, Thanh phd H6 Chi Minh) va di dau khong r5; Lam
Nguyén Xuan H chua trd vé dia phuong hoic lién hé co quan c6 tham quyén dé
y&u cau cap gidy chung nhan chap hanh xong an treo.

- Bi bt, tam giir, tam giam tir ngay 30/5/2020 dén nay (c6 mit).

Cac bi cao khdng co khang cao va khéng bi khang ngh;.

1. Nguyén Vi L ; gi6i tinh: Nam; sinh ndm: 1992, tai: Long An; noi dang
ky thuong trd: Ap T, x& N, huyén B, tinh L ; chd ¢: Nha khong s6, t0 T, 4p R, xa
V , huyén B, Thanh pho H6,Chi Minh; quoc tich: Viét Nam; dan toc: Kinh; th
giao: Khong; trinh d6 hoc van: 12/12; nghe nghiép: Tho son; con dng: Nguyen
Van D, sinh ndam: 1967 va pé: Tran Thi D , sinh nam: 1970; vg, con; Chua co;
tien an, tien su: Khong; bi bat, tam gitr, tam giam tir ngay 30/5/2020 (cé mat).

2. Nguyén Hoai Th ; gigi tinh: Nam; sinh nam: 1995; tai: tinh Binh Dinh;
noi dang ky thuong tri: Thén T, x& C , huyén P , tinh B ; chd ¢: Tn, phuong B,
quan B, Thanh phé H6 Chi Minh; qudc tich: Viét Nam; dan toc: Kinh; tén gido:
Khong; trinh d6 hoc van: 12/12; nghé nghiép: Khdng; con 6ng: Nguyén Thanh L
, sinh nim 1942 va ba: Nguyén Thi M, sinh nim 1953; vg, con: Chua co; tién
an, tién su: Khong; bi bat, tam giir, tam giam tir ngay 30/5/2020 (c6 mat).

3. Nguyén Truong T ; gisi tinh: Nam; sinh ngay 09/06/1998; tai: tinh
Pdng Nai; noi dang ky thuong tri: Ap T, x& X , huyén X , tinh Bong Nai; chd ¢:
S6 E, phuong B, quan B , Thanh phd H6 Chi Minh; quéc tich: Viét Nam; dan
toc: Kinh; ton gido: Thién chda; trinh d6 hoc van: 09/12; nghé nghiép: Khéng;
con 6ng: Nguyén Quang L , sinh nim 1967 va ba: Phan Thi M , sinh nim 1967;
vo, con: Chua co; tién &n, tién su: Khong; bi bat, tam giir, tam giam tir ngay
29/5/2020 (c6 mit).

~ Nhing nguoi tham gia to tung khac khong co khang cao, khong lién quan
den khang céo va khong b; khang nghi: Khong triéu tap.

NOI DUNG VU AN:

Theo céc tai liéu co6 trong hd so vu an va dién bién tai phién toa, noi dung
vu an dugc tdm tat nhu sau:

Vao lac 23h00° ngay 28/5/2020, Cong an phuong Binh Hung Hoa, quan
Binh Tan, Thanh phd H6 Chi Minh tién hanh phdc tra nhan ho khau tai nha s6
34 Buong sé 2, khu phé 6, phuong Binh Hung Hoa, quan Binh Tan, Thanh phé
Ho Chi Minh (sau day goi tat 1a: Nha s6 34 Puong sé 2, Binh Hung Hoa) phéat
hién trong nha dang luu chira: 72 thing gidy carton bén trong c6 35.650 bao
(3.565 cay) thudc 14 diéu nhap lau nhan hiéu 555 State Express; 03 thung gidy
carton bén trong c¢6 1300 bao (130 cay) thudc 14 diéu nhap lau nhan hiéu Jet.
Tong cong la 75 thiing giay carton chira 36.950 bao (3.695 cay) thudc 14 dicu
nhap lau c6 nguon goc xuat xa & nude ngoai, khong c6 hoa don ching tir, khong
c¢6 tem thudc 14 theo quy dinh. Tai thoi diém kiém tra, Nguyén Truong T da
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thira nhan sé thude 14 diéu nhap 1au nén Cong an tién hanh 1ap bién ban bat
ngudi pham toi qua tang dbi v6i Nguyén Truong Th . Vu viée duogc Chuyen dén
Co quan Canh sat diéu tra Cong an quan Binh Tan thy ly diéu tra giai quyet theo
tham quyen Sau d6, Co quan diéu tra tién hanh moi cac dbi tuong, gom: Lam
Nguyén Xuan H, Nguyén Vii L, Nguyén Hoai Th lam viéc.

Tai Co quan diéu tra, cac dbi tuong khai nhan: Vao khoang dau thang
05/2020, Nguyén Vii L, Nguyén Hoai Th va Lam Nguyén Xuan H cting ban
bac v&i nhau s& thué nha 1am kho chta thude 14 diéu nhap lau dé ban kiém loi va
cung tim kiém dia diém thué 1am kho. Sau d6, ca nhém théng nhat thué “nha sb
34 Puong sé 2, Binh Hung Hoa” 1am kho. Bén ngay 15/05/2020, Lam Nguyén
Xuan H dang ra ky hop dong thué nha néu trén voi anh Tran Anh Diing (chu
nha), Nguyén Vii L va Nguyén Hoai Th tra tién thué nha va dat coc tién thué
nhd; ¢é mua thudc 14 diéu nhap lau vé luu chra, ban lai kiém loi va thué
Nguyén Truong T 1am nhiém vu quan Iy va trong coi kho thudc 14 diéu nhap
lau. Sau do, cac bi cao ban bac, théng nhat phan cong nhiém vu, vai tro nhu sau:

- Lam Nguyén Xuan H 1a nguoi c6 moi quan hé rong véi cac co quan
chtic nang nén sé& ding tén thué “nha s6 34 Puong s6 2, Binh Hung Hoa” dé lam
kho chira thudc 14 diéu nhap lau. Bong thoi, Lam Nguyén Xuan H nhan chi phi
40.000.000 ddng/thang dé lo 16t co quan chiic nang khong dén kiém tra va xir ly
trach nhiém ddi véi Nguyén Vi L va Nguyén Hoai Th . Néu trong thoi han 06
thang, kho thudc 14 nhap lau dugc an toan thi Lam Nguyén Xuan H duoc
thuong 100.000.000 dong tir Nguyén Vii L va Nguyén Hoai Th.

- Nguyén Vii L va Nguyén Hoai Th thong nhat mdi nguoi gop
50.000.000 dong dé mua thudc 1a diéu nhap lau qua Facebook vai gia: 150.000
d6ng/01 cay thudc nhap lau nhan hiéu 555 State Express va 80.000 dong/01 cay
thudc nhap 1au nhan hiéu Jet. Sau khi thoa thuan xong, cac ddi twong (khéng rd
lai lich) st dung xe 6 t& (khong rd bién sb) cha thude 14 diéu nhap lau giao dén
kho tai dia chi “nha s 34 Buong sé 2, Binh Hung Hoa”. Khi dén kho thi cac ddi
twong yéu cau Nguyén Truong T mé ctra hoic tryc tiép moé (do Nguyén Hoai
Th va Nguyén Vii L cung cap mat khau khoa ty dong) dé dem thudc 14 diéu
nhap lau vao kho. Nguyén Hoai Th hoic Nguyén Vii L s& 1a ngudi tra tién
mua thudc 14 diéu nhap lau, viéc thanh toan tién gitta Nguyén Hoai Th va
Nguyén Vii L véi bén ban thude 1a diéu nhap lau dugc thuc hién bang hinh thic
thanh toan ndi dau giira cac lan mua. Sau d6, Nguyén Hoai Th va Nguyén Vi
L vao trang mang Facebook va Zalo rao ban qua wrng dung Facebook, Zalo cho
khach véi gia: 160.000 ¢6ng/01 cay thudc (gom 10 bao thubc) 14 nhap lau nhan
hiéu 555 State Express va 90.000 dong/01 cay thudc (gom 10 bao thudc) 14 diéu
nhap lau nhan hiéu Jet dé kiém loi. Khi khach hang c6 nhu cau sé& lién hé véi
Nguyén Hoai Th va Nguyén Vii L dé dat s luong can mua, loai thudc 14 diéu
nhap lau, gi4 mua béan va hen thoi gian, dia diém giao thudc 1a diéu nhap lau.
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Sau d6, Nguyén Vii L va Nguyén Hoai Th thué dich vu giao hang Grab bike
hoic xe dm giao cho khach hang theo dia chi dd hen, Nguyén ViiL va Nguyén
Hoai Th l4y tién ban thudc 14 diéu nhap lau truc tiép tir khach hang. Theo sd
sach do Nguyén Truong T ghi nhan tir thoi diém ngay 24/05/2020 dén ngay
28/5/2020, Nguyén Hoai Th va Nguyén Vii L di mua 88.450 bao thudc la
nhap 1au nhan hiéu 555 State Express, Jet va bén ra thi truong 51.500 bao thuéc
|4 nhap lau nhdn hiéu 555 State Express, Jet. S6 tién thu loi bat chinh la
51.500.000 dong, s6 tien ndy Nguyén Hoai Th vabi Nguyén Vii L dung dé tra
tién mua thudc 14 diéu nhap lau va tiéu xai ca nhan.

- Nguyén Truong T khai nhan dugc Nguyén Hoai Th thué tréng coi kho
thudc 14 diéu nhap lau tai “nha sé 34 Puong sé 2, Binh Hung Hoa” tir ngay
24/05/2020 véi s6 tién 1a 7.000.000 dong/01 thang. Nguyén Truong Th c6 nhan
cia Nguyén Hoai Th s tién 1a 1.000.000 dong dé mua vat dung ca nhan.
Nguyén Trudng Th biét rd trong kho cé chta thube 14 diéu nhap lau va nhiém
vu cua Nguyén Truong Th 1a quan ly kho thudc 14 diéu nhap lau, nhap hang,
xuat hang, giao thudc 14 diéu nhap lau cho khach hang theo yéu cau caa Nguyén
Hoai Th . Khi vé kho chira thubc 1a dé quan ly va tréng coi thi Nguyén Trudng
Th c6 kiém dém va ghi chép sb thubc con ton kho dén ngay 24/05/2020 la
48.000 bao thubc 14 diéu nhap lau. Hang ngay, khi c6 ngudi dén giao thudc 14
diéu nhap lau thi Nguyén Truong Th mé cira dé nhan hoic cac déi tuong giao
thudc 14 diéu nhap lau ty mé khoa sé dé dem thude 14 diéu nhap lau vao kho,
Nguyén Truong Th siap xép lai theo tht tu va bao lai cho Nguyén Hoai Th .
Khi c6 ngudi dén nhan thude 14 diéu nhap lau thi Nguyén Truong Th béo cho
Nguyén Hoai Th biét va cudi ngay phai bao cho Nguyén Hoai Th biét s6 hang
ton kho. Nguyén Truong Th cd ghi chép s6 hang nhap vao, s6 hang xuat ra va
s6 hang ton kho. DBén thoi diém bi Cong an kiém tra phat hién thi trong kho c6
chtra 35.650 bao thudc 14 diéu nhap lau nhan hiéu 555 State Express va 1300
bao thudc 14 diéu nhap lau nhan hiéu Jet. Qua ddi chiéu s6 sach do Nguyén
Truong Th ghi thi khdng phu hop giita s6 nhap vao, sb ton kho va sb xuat kho.
Nguyén nhan 1a do nhiéu truong hop Nguyén Truong Th xuat kho nhung chua
ghi chép vao so xuat kho. Ban than Nguyén Truong Th ciing truc tiép giao
thudc 14 diéu nhap lau khoang 10 lan, mdi lan 1.000 bao thudc 14 diéu nhap lau
bang phuong tién xe md td kiéu dang Wave khéng rd bién sé ctia mot ngudi tén
Kiét (khong ro lai lich).

Vat ching thu gitr, tam gilr cda vu an:

Tai ban an hinh sy so thim s 310/2023/HS-ST ngay 25/12/2023 va Théng

béo stra chita, bo sung ban an s 59/2024 ngay 01/4/2024 cua Toa &n nhan dan
quan Binh Tan, Thanh phd Ho Chi Minh da quyét dinh:



1. Can ct vao diém b khoan 3 Piéu 190; cac diém a, h khoan 1 Piéu 52;
diém s khoan 1 Diéu 51; biéu 38; Diéu 58 Bo luat Hinh sy nam 2015 (sta ddi,
b sung nim 2017);

- Xur phat bi cdo La&m Nguyén Xuan H 13 (mudi ba) nim 06 (séu) thang
td, vé t6i “Budn ban hang cam”. Thoi han chap hanh hinh phat t0 tinh tir ngay
30/5/2020.

- Xt phat bi cdo Nguyén Vi L 13 (muoi ba) nam tu vé toi “Budn bdn
hang cdm ”. Thai han chap hanh hinh phat to tinh tir ngay 30/5/2020.

- X phat bi cdo Nguyén Hoai Th 13 (Muoi ba) ndm tu, vé tdi “Budn bdn
hang cam”. Thoi han chap hanh hinh phat tu tinh tir ngdy 30/5/2020.

- Xt phat bj cdo Nguyén Truong T 12 (muoi hai) nam t0, vé t6i “Budn
ban hang cam”. Téng hop véi Ban an s6 166/HSST ngay 17/11/2021 cta Toa
4n nhan dan quan Binh Tan, Thanh phé HS Chi Minh xir phat bi cdo 04 (bdn)
nam 06 (sau) thang tl, vé téi “Cé y gdy Nguyén Hoai Th tich”. Budc bi céo
chap hanh hinh phat chung cho ca hai ban an 12 16 (mudi sdu) nim 06 (sau)
thang t. Thoi han chap hanh hinh phat tu tinh tir ngay 29/5/2020.

Ngoai ra, ban &n con tuyén xir Iy vt ching, nghia vu truy nop tien thu loi bét
chinh, an phi va quyén khang cao theo quy dinh phap luat.

Sau khi xét xtr so tham, ngay 26/12/2023, bi cao Lam Nguyén Xuan H
khang c4o mot phan ban an néu trén vé trach nhiém hinh sy, xin giam nhe hinh
phat vi gia dinh bi c4o ¢ hoan canh rat kho khan va ¢ dng néi 1a liét sy, cap so
tham xir phat bi cdo muc 4n 13 nim 06 thang tl 1a qué nang.

Tai phién toa phic tham:
Bi cdo Lam Nguyén Xuan H gitt nguyén yéu cau khang céo,

Céc bi cdo Lam Nguyén Xuan H, Nguyén Hoai Th, Nguyén Vi L va
Nguyén Truong T di khai nhan toan bo hanh vi pham toi cua minh ciing ddng
pham, noi dung cac bi cdo khai nhan pht hop néi dung ban 4n so tham va ban
C4o trang truy to.

Trong phan tranh luan, dai dién Vién kiém séat thuc hanh quyén cong to sau
khi tom tat noi dung vu &n, phan tich vé tinh chat, mac do pham toi va hau qua
nguy hiém cho xa hoi, cac tinh tiét dinh khung, ting nang, giam nhe trach nhiém
hinh sy va nhan than bi cdo; da két luan ban an so tham xét xu cac bi cédo Lam
Nguyén Xuan H, Nguyén Hoai Th, Nguyén Vii L va Nguyén Truong T,
pham toi “Budn ban hang cam” theo quy dinh tai diém b khoan 3 Biéu 190 B
luat Hinh sy nam 2015 (sira ddi, b sung nam 2017), vai tinh tiét dinh khung
“thudc 1a diéu nhap 1au 4500 bao trg 1én” 12 c6 cin cir phap luat, khdng oan sai.

Sau khi xét xtr so tham, bi céo Lam Nguyg’:n Xuan H khang cao trong thoi
gian luat dinh va hop 1€ nén dugc chap nhan dé xét xir theo thu tuc phuc tham;
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va cap phic tham cin ctr vao Diéu 345 Bo luat T tung hinh sy nim 2015 dé xem
xét vé phan trach nhiém hinh su caa ban an di véi cac bi cdo Nguyén Hoai Th,
Nguyén Vii L va Nguyén Truong T (khong c6 khang céo).

Co quan tién hanh t6 tung cip so tham quy budc céc bi cdo Lam Nguyén
Xuan H, Nguyén Vi L, Nguyen Hoai Th va Nguyén Truong T phai chiu
trach nhlem hinh sy d6i véi sb luong tong cong 1a 88.450 bao thudc 14 diéu nhap
lau, bao gdm: 87.150 bao thudc 14 diéu nhan hiéu 555 State Express va 1.300
bao thudc 14 diéu nhan hiéu JET. Trong do6, s6 luong tai thoi diém bat qua tang
la 35.650 bao thudc 14 diéu nhan hiéu 555 State Express va 1.300 bao thudc 14
diéu nhén hi¢u JET.

Cian cu tai lidu, chang ¢ va loi khai cia cac bi cdo Nguyén Vii L,
Nguyén Hoai Th va Nguyén Truong T thé hién tir ngay 24/5/2020 dén ngay
28/5/2020: s6 lugng da nhap: 178 thung x 50 cay/thing x 10 bao/cay = 89.000
bao; s6 lugng da xuat: 89 thung x 50 cdy/thing x 10 bao/cay = 44.500 bao; s6
luong con lai: 89 thung x 50 cay/thung x 10 bao/cdy = 44.500 bao. Tuy nhién,
tai thoi diém Cong an phat hién bat qua tang, tai kho chi ¢ 75 thiing (chénh léch
14 thung) 1a c6 mau thuan véi so sach ghi chép.

Qua trinh diéu tra, cac bi cdo Nguyén Vii L va Nguyén Hoai Th tu khai
nhan, thdng qua bi cdo Lam Nguyén Xuan H , ca hai di lién hé Phing Khic
Hung mua 100 thing (50.000 bao thudc 14 diéu nhan hiéu Thang Long) voi gia
5.000.000 dong/thung kém hoa don ching tir va phi van chuyén dé xuat khau
sang Nhat Ban. Do héa don ching tir khdng hop 1& nén khéng xuat duoc, cac bi
cao Nguyén Vii L va Nguyén Hoai Th di ban lai s6 thudc 14 trén cho Hung
véi gia 4.000.000 ddng/thung (15 1.000.000 déng/thung).

Nhu vay, cip so tham chua diéu tra x4c dinh rd s6 luong chénh léch thuoc
trrong hop nao dudi day:

- 114 thung (gom 14 thung thudc 14 diéu nhan hiéu 555 State Express;
JET va 100 thing thudc 14 diéu nhan hiéu Thang Long) twong duong 57.000 bao
thuéc ld diéu cac logi 1a s6 hang hoéa dugc tinh chung trong tong s6 88.450 bao
thuéc ld diéu, gom 87.150 bao thudc Id diéu nhan hiéu 555 State Express va
1.300 bao thudc ld diéu nhan hiéu JET.

- 114 thang (gom 14 thang thudc 14 diéu nhan hiéu 555 State Express; JET
va 100 thung thude 1a diéu nhan hiéu Thing Long) twong dwong 57.000 bao
thuoc la diéeu cac logi la s6 hang hoa duogc tinh riéng biét.

Do d6, d6i voi sé luong ban ra thi truong théng qua so sach ghi chép la
51.500 bao thudc 14 diéu nhan hiéu 555 State Express (khéng thu giit duoc vat
ching va chi ¢o loi khai nhan caa bi cao va khong con tai liéu gi khac chung
minh) nén chua du co s& dé budc bi cdo chiu trach nhiém hinh su vé sb lugng
hang pham phap nay. Muc hinh phat cip so thdm da tuyén phat d6i véi cac bi



c4o 1a nghiém khic va c6 cin ctr chap nhan khang céo cua bi cdo Lam Nguyén
XuanH .

Dé nghi Hoi dong xét xir can ct vao Diéu 345; diém b khoan 1 Piéu 355;
diém ¢ khoan 1 Diéu 357 B luat T tung hinh sy nam 2015 (stra d6i, b6 sung
nam 2021): Chap nhan khang cao cua bi cao Lam Nguyé&n Xuan H ; Stra ban an
hinh su so tham theo huéng giam nhe hinh phat cho bi cdo: Lam Nguyén Xuan
H tir 02 ndm dén 03 ndm to; Nguydn Vi L, Nguyén Hoai Th va Nguyén
Truong T, mbi bi c4o tir 01 ndm dén 02 nam tu.

Cac bi cao khong tranh luan, chi dé nghi Hoi dong Xét xtr xem xét khach
quan, tqén dién vu an dé xu phat bi céq muc an khoan hong, cho bi cao co hoi
som chap hanh xong hinh phat d¢ tré vé cham soc, nuéi dudng gia dinh va lam
lai cudc doi.

NHAN PINH CUA TOA AN:

Trén co s& NOi dung Vu &n, cin cir VA0 CAc tai lidu, ching ct trong hd so vu an
da duoc tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1]. Vé t6 tung: Sau khi xét xtr so tham, bi cdo Lam Nguyén Xuan H khéng
céo trong thoi han luat dinh va hop 18 theo quy dinh tai cac Piéu 331, 332 va
333 Bo luat T tung hinh sy nam 2015 nén vé hinh thirc dugc chap nhan dé xét
Xt theo trinh ty phic tham. Ngoai ra, cip phlc thdm cin ct vao Didu 345 Bo luat
T tung hinh sy nim 2015 dé xem xét cac phan khac cia ban an khong bi khang
céo vé trach nhiém hinh sy cua céc bi cdo Nguyén Hoai Th, Nguyén Vii L va
Nguyén Truong T khong cé khang céo.

[2]. Vé noi dung vu an va toi danh.

[2.1]. Doi chieu Ioi khai nhan cia bi cdo Lam Nguyén Xuan H, Nguyén
Hoai Th, Nguyén Vil L va Nguyen Truong T tai cap phic tham phu hop voi
lo1 khai Cua bi cdo trong giai doan diéu tra, truy to, xét xtr & cip so tham va vé
co ban phl hop véi nhau; phil hop véi cé4c tai liéu, ching ct: Bién ban bat nguoi
pham toi qua tang, cac bién ban (kham xét; tam gitr d6 vat - tai liéu; niém phong
vat chtng), 10i khai cia nguoi c6 quyén, nghia vu lién quan; cling céc tai liéu,
bién ban vé hoat dong té tung khac caa Co quan Canh sat diéu tra da thu thap c6
tai hd so vu an.

D3 du co so dé két luan: Cac bi cdo Lam Nguyén Xuan H , Nguyén Hoai
Th, Nguyén Vii L va Nguyén Truong T da ban bac, phan cong vai tro cia
tung nguoi va théng nhat y tri _cung nhau hién hanh vi budn ban hang cam la
thudc 1a diéu nhap lau co ngum go6c mua trdi noi trén thi truong cia cac doi
tuong (khong rd lai lich) dé tiéu thu kiém loi. Vao ngay 28/5/2020, tién hanh
kiém tra hanh chinh, Cong an phat hién bat qua tang, thu git s6 lwong thudc 14
diéu nhap lau cua céc bi céo cit gidu dé budn ban trai phép, gdm: 35.650 bao
(3.565 cay) thudc 14 nhan hiéu 555 State Express va 1300 bao (130 cay) thubc 14
nhan hiéu Jet, tong cong 1a 36.950 bao (3.695 cay) thudc 14 diéu nhap lau.

[2.2]. Ngoai ra tinh dén ngay bi bat, trong thoi gian tir ngay 24/5 dén ngay
.



28/5/2020, theo sb sach ghi chép cua Nguyén Truong T thé hién: cac bi céo
con mua bén trai phép sb lwong thudc 12 nhap lau di tiéu thu ra thi truong tong
cong 51.500 bao thudc 14 cac loai nhan higu 555 State Express va Jet.

Can ctr vao loi khai cua céc bi cdo Lam Nguyén Xuan H, Nguyén Hoai
Th, Nguyen Vi L va Nguyen Truong T, cung tai liéu la 50 sach ghi chep cua
Nguyen Truong T va tai liéu co tai hd so vu an, xac dinh vé phuong thuc cac bi
c4o ddng pham thuc hién hanh vi mua ban thudc 14 diéu nhap lau véi vai trd cu
thé nhu sau:

- Nguyén Truong T c¢6 nhiém vu l1a quan ly kho thudc 1a diéu nhap lau,
nhap hang, xuat hang, giao thubc 1a diéu nhap lau cho khach hang theo yéu cau
cia Nguyén Hoai Th ; khi tham gia thi Nguyén Truong Th c6 kiém dém va ghi
chép sb thudc con tdn kho dén ngay 24/05/2020 1a 48.000 bao thudc 14 diéu
nhap lau. Bén thoi diém bi Co quan Cong an kiém tra phat hién bit qua tang thu
giit, qua dbi chiéu so sach do Nguyén Truong Th ghi chép thi khéng phu hop
giita s6 luong nhap vao, sb ton kho va sb xuat kho véi sb lugng hang pham phap
bi bat qua tang thu git.

- Lam Nguyén Xuan H véi vai tro 1a nguoi dang tén thué nha sé 34
Puong sb 2, phuong Binh Hung Hoa, quan Binh Tan dé 1am kho chitra thube 14
diéu nhap lau; ddng thoi, Lam Nguyén Xuan H nhan chi phi 40.000.000
ddng/thang dé lo 16t co quan chirc nang khong dén kiém tra va xt 1y...

- Nguyén Vii L va Nguyén Hoai Th gop tién dé mua thudc 14 diéu nhap
lau theo phuong thirc dit hang qua facebook; sau do, cac d6i twong (khdng rd lai
lich) sir dung xe 6 td (khong rd bién sb) cha thude 14 diéu nhap lau giao dén kho
tai dia chi nha sé t, phuong B , quan B ; khi dén kho sé& yéu cau Nguyén Truong
T mo ctra hodc ngudi giao sé truc tiép mo (do Nguyén Hoai Th va Nguyén
Vii L da cung cap mat khau khoa tu dong) dé mang thudc 1a diéu nhap lau vao
kho. Nguyén Hoai Th hoic Nguyén Vii L sé& 1a nguoi tra tién mua thudc 14
diéu nhap l4au, viéc thanh toan tién duoc thuc hién bang hinh thic thanh toan géi
dau gitra cac lan mua. Tinh dén ngay bi bat, Nguyén Vii L va Nguyén Hoai Th
con khai di mua cua Phing Khiac Hung 100 thung (50.000 bao thudc 1a diéu
nhan hiéu Thang Long voi gia 5.000.000 déng/thting kém héa don chung tir va
phi van chuyén) dé xuat khau sang Nhat; sau do, do khong c6 hoa don ching tir
khong xuét khau dugc nén cac bi cio di ban lai cho Phing Khic Hung véi gia
4.000.000 ddng/thung — day 1a sé lwong bao thudc 14 ghi chix Viét Nam mua troi
noi trén thi truong khong c6 héa don ching tir hop 1€, 12 vi pham phép luat vé
hanh chinh.

~ Theo do, ngoai 1oi khai duy nhét cua bi cao Nguyén Truong Th vatai lieu
la s6 sach ghi chép cd su sai Iéch ve s6 lugng hang pham phap khi bat qua tang
thu git thi ho so vu an khong con tai liéu, chung ca nao khac dé xac dinh so
lugng thuoc 1a diéu nhap lau cac bi cao Nguyen Hoai Th hoac Nguyen Vii L
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da dat dé nhap hang, xuat hang, tiéu thy ra thi truong hay d6i chiéu va thanh
toan voi bén ban...; 1lam co s dé quy budc cac bi cao chiu trach nhiém hinh su
d6i véi sé luong 51.500 bao thude 14 diéu loai 555 State Express. Theo do, cap
so tham truy t4, xét xur d6i vai cac bi cdo Lam Nguyén Xuan H, Nguyén Hoai
Th, Nguyén ViiL va Nguyén Truong T vé s6 lwong hang pham phap néu trén
la khdng c6 can cr phap luat va gay bat loi cho bi céo khi quyét dinh hinh phat.

Tai cap phtc tham, Hoi dong xét xur da trich xudt cac bi cao Nguyén Hoai
Th, Nguyén Vii L vad Nguyén Truong T (khong khang cao) dén tham gia t6
tung tai phién toa dé xét hoi, dbi chat loi khai gitta cac bi cio nhung khong cé
tinh tiét méi lam thay doi su that vu an. Nén khéng can thiét phai hay ban an dé
diéu tra b sung vé ndi dung néu trén 1am kéo dai thoi han té tung vu &n; ma &p
dung nguyén tic co lgi cho bi cao dé xét xir va xem xét vé hinh phat ddi véi bi
cdo Lam Nguyén Xuan H (c6 khang cdo) va cac bi cao Nguyén Hoai Th ,
Nguyén Vii L, Nguyén Truong T (khong khéang céo).

[2.3]. Nhu vay, véi s6 luong hang cam 14 thubc 14 diéu nhap lau da budn
ban trai phép, thudc trudng hop “thude la diéu nhap lau tir 4.500 bao tré 1én” va
hanh vi néu trén cua céac bi cao, cap so tham da truy t, xét xir dbi Vi cac bi cao
Lam Nguyén Xuan H, Nguyén Hoai Th, Nguyén Vii L va Nguyén Truong T
, Vé toi: “Bubn ban hang cam” theo quy dinh tai diém b khoan 3 Piéu 190 Bo
luat Hinh su nam 2015 (stra doi, bo sung ndm 2017) 1a ¢6 can ct phap luat, dung
nguoi, dung toi, khGng oan sai.

[3]. V& noi dung khang céo xin giam nhe hinh phat:

- Khi quyét dinh hinh phat, cip so tham d3 nhan dinh vé céc tinh tiét: cac bi
cao Nguyén Vii L, Nguyén Hoai Th , Lam Nguyén Xuan H va Nguyén
Truong Th pham toi ¢6 to chic, ¢6 sy phan cong phan nhiém cu thé va cau két
chat ché trong viéc cung nhau thuc hién toi pham; vai tro cua cac bi cdo Nguyeén
Hoai Th, Nguyén Vii L L&m Nguyén Xuan H ngang nhau, trong d6 bi c4o
Nguyén Hoai Th gitr vai trd cam dau cha muu va con 1a ngudi thué bi cao
Nguyén Truong Th ; riéng bi cao Lam Nguyén Xuan H con pham toi thuoc
truong hop “tai pham” — day 12 tinh tiét tang ning trach nhiém hinh su theo quy
dinh tai cac diém a, h khoan 1 Biéu 52 B¢ luat hinh sy nim 2015 (stra doi, bd
sung nam 2017); qué trinh diéu tra, truy t6 va xét xtr, cac bi cao Nguyén Vi L,
Nguyén Hoai Th, Lam Nguyén Xuan H va Nguyén Truong Th thanh khan
khai bao, an nin hdi cai — dé giam nhe cho bi cao mot phan hinh phat theo quy
dinh tai diém s khoan 1 Diéu 51 B luat hinh sy nim 2015 (stra ddi, bd sung
nam 2017); d6i véi bi cdo Nguyén Truong T, con dang phai chap hanh hinh
phat t0 caa ban &n c6 c6 hiéu lyc phap luat nén can tong hop hinh phat chung
theo quy dinh tai cac Piéu 55 va 56 Bo luat Hinh sy nam 2015 (stra d6i, bo sung
nam 2017); 1a ¢6 cén ctr va phu hop véi quy dinh phép luat.

Tai cap phlc tham, bi cao Lam Nguyén Xuan H c6 xuat trinh tai liéu ban
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than 1a lao dong chinh, gia dinh thudéc dién ho nghéo (cd x&c nhan caia UBND
phuong V& Thi Sau, Quan 3), day 1a tinh tiét giam nhe méi theo quy dinh tai
khoan 2 Diéu 51 B6 luat hinh sy nam 2015 (sira doi, bd sung ndm 2017) can
dugc xem xét. Cac bi cao Nguyén Hoai Th, Nguyén Vii L va Nguyén Truong
T sau khi xét xir so tham khdng cd khang cdo, hién dang chip hanh ban an dé
cai tao, thé hién su an nan, héi cai va co chuyén bién vé nhan thic dé sua chira
thanh ngudi ¢d ich cho x& hoi nén ciing can dugc xem xét.

Xét vé tinh chat, mic d6 tham gia pham toi caa bi cdo ddng pham, céc tinh
tiét tang nang, giam nhe trach nhiém hinh sy, nhan than bj cdo va tai cap phuc
tham, cac bi cdo Lam Nguyén Xuan H, Nguyén Hoai Th, Nguyén Vi L va
Nguyén Truong T bi Xét Xtr Voi s6 luzong hang pham phéap Ia thuéc 14 diéu nhép
lau giam sb lugng 51.500 bao so véi so lugng hang pham phap bi xét xt ¢ cap
so tham. Theo d6, muc &n cap so tham xu phat: bj cdo Lam Nguyén Xuan H 13
(muoi ba) nim 06 (sau) thang ti; Nguyén Vil L 13 (mudi ba) nim tu; Nguyén
Hoai Th 13 (muoi ba) nam ti; Nguyén Truong T 12 (mudi hai) nim tu; 1 c6
phan nghiém khac.

Do d6, co cin cit dé chap nhan khang cdo yéu cau giam hinh phat cho bi
cdo Lam Nguyén Xuan H va giam hinh phat cho cac bi cdo Nguyén Hoai Th,
Nguyén Vit L, Nguyén Truong T (khong khang céo) dé dam bao tinh c¢6 can
ctr phap luat va cong bang trong viéc phan hoa trach nhiém hinh sy cua bi céo
ddng pham trong vu &n vé hinh phat.

[4. V& viéc ban an so tham xac dinh tu cach ngudi tham gia to tung:

Qua trinh diéu tra, LAm Nguy&n Xuan H con khai d3 nhan tién dé lién h¢,
tiép xdc vai mot sé nguoi khac nham muc dich nho tac dong, can thiép dén cac
co quan chuc niang c6 tham quyén khong kiém tra kho hang thudc 14 1au theo
quy dinh. Toa 4n nhan dan quan Binh Tan di ra Quyét dinh tra hd so diéu tra bd
sung lam rd vé hanh vi cia nhiig ngudi nay dé xt Iy theo quy dinh.

Theo Cong vin s6 220/CV-VKS ngay 07/10/2022 cua Vién kiém sat nhan
dan quan Binh Tan xac dinh da: Tach tin bao “Lira dao chiém doat tai san” doi
véi sb tién 40.000.000 dong cia Nguyén Hoai Th da dua cho Lam Nguyén
Xuan H theo Quyét dinh tach nguon tin vé toi pham sé 01/QD-CQCSPT-
PCSKT ngay 08/4/2022 va Phiéu chuyén nguon tin vé toi pham s6 2808/PC-
CQCSPT-DCSKT ngay 08/4/2022 ciia Co quan Canh sat diéu tra, Céng an quan
Binh Tan dé tiép tuc xac minh, giai quyét ngudn tin theo tham quyén. Hién, hd
s0 vu Viéc da duoc chuyén dén Co quan Canh sat diéu tra, Cong an Thanh phé
Ho Chi Minh dé tiép tuc xac minh, giai quyét nguon tin theo tham quyeén.

Do do, viéc Cép so tham xac dinh céac ong Pao Khic Cir va Cao Doan Lé
tham gia té tung véi tu cach: “Ngwoi ¢6 quyén, nghia vu lién quan dén vu dn”,
1a chwa dtng voi quy dinh tai Diéu 65 Bo luat Té tung hinh sy nam 2015, va tai
cap phuc tham 6ng Lé c6 giri don khiéu nai xem xét vé ndi dung nay 1a ¢ cin
ctr phép luat nén dugc chap nhan. Do d6, sira ban an hinh sy so tham vé tu cach
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tham gia t6 tung cua nhitng ngudi néu trén va xac dinh ho khdng tham gia t6
tung trong vu an nay.

[5]. Lap luan néu trén cing 1a can ctr dé chap nhan quan diém giai quyét vu
an va y kién dé nghi cua dai dién Vién kiém sat tai phién toa.

[6]. VVé &n phi: Do yéu cau khang céo dwoc chap nhan, sira ban an so tham
nén can ctr vao DBiéu 136 Bo luat TO tung hinh sy ndm 2015, bi cao khc“)ng phé,i
chiu an phi hinh sy phic tham theo quy dinh tai Nghi quyet so
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hdi quy
dinh vé muec thu, mién, giam, nop, quan ly va st dung an phi va Ié phi toa an.

[7]. Céc véan dé khéc cua ban &n hinh sy so tham khong c6 khang céo,
khéng c6 khang nghi, da c6 hiéu luc phap luat ké tir ngay hét thoi han khang
cao, khang nghi.

Vi cac e trén;

QUYET DINH:

1. Can cir vao diém b khoan 1 Dieu 355; diém ¢ khoan 1 va khoan 3 Dicu
357 va bicu 345 cua Bo luat To6 tung hinh sy 2015;

g:hép’nhan khang céo cua bi cdo Lam Nguyén Xuan H ; sira ban an hinh sy
so tham so 310/2023/HS-ST ngay 25/12/2023 cua Toa an nhan dan quan Binh
Tan, Thanh pho Ho Chi Minh vé phan trach nhiém hinh sy cua bi cao Lam
Nguyen Xuan H , va cac bi cao khong khang cdo Nguyén Vit L, Nguyen Hoai
Th, Nguyén Truong T .

~ 2. Cén cir vao diém b khoan 3 Dicu 190; cac diém a, h khoan 1 Piéu 52;
diém s khoan 1 yé khoan 2 biéu 51; biéu 58; bieu 38 cua Bo luat Hinh sy nam
2015 (stra doi, bo sung nam 2017);

- Xt phat bi cao Lam Nguyén Xuan H 11 (muoi) nim 06 thang tu, vé toi:
“Budn ban hang cam”. Thoi han chap hanh hinh phat tu tinh tir ngay 30/5/2020.

3. Cén cir vao diém b khoan 3 Diéu 190; diem a khoan 1 Dicu 52; diém s
khoan 1 Diéu 51; biéu 58; biéu 38 cua B luat Hinh sy nam 2015 (stra doi, bo
sung nam 2017);

3.1. Xtr phat bi cdo Nguyén Hoai Th 11 (mudi mot) nim 06 (sau) thang
t0, vé toi: “Budn ban hang cAm”. Thoi han chap hanh hinh phat tu tinh tir ngay
30/5/2020.

3.2. Xt phat bi cdo Nguyén Vii L 11 (muoi mot) ndm ti, vé toi: “Budn
ban hang cAm”. Thoi han chap hanh hinh phat ti tinh tir ngay 30/5/2020.
~ 4. Cén ct vao diem b khoan 3 Diéu 190; cac diém a, h khoan 1 Bicu 52;
diém s khoan 1 Diéu 51; bieu 58; bicu 38; khoan 1 Diéu 56 va biéu 55 cua Bo
luat Hinh sy nam 2015 (stra d6i, b6 sung nam 2017);
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- Xir phat bi cio Nguyén Truong T 10 (mudi) nam ti, vé toi: “Budn ban
hang cAm”. Tong hop v6i hinh phat 04 (bén) nim 06 (séu) thang tu, vé toi “C6 ¥
gay Nguyén Hoai Th tich” tai Ban an s6 166/HSST ngay 17/11/2021 cua Toa
4n nhan dan quén Binh Téan, Thanh phd HS Chi Minh. Budc bi cdo chap hanh
hinh phat chung cta c hai ban an 1a 14 (muoi bon) nam 06 (sau) thang t. Thoi
han chap hanh hinh phat ti tinh tir ngay 29/5/2020.

5. V¢ 4n phi: Can cir vao Diéu 136 BO luat T6 tung hinh sy ndm 2015; Lujt
Phi va L¢ phi; Nghi quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hdi quy dinh vé muc thu, mién, giam, nop, quan ly va st
dung an phi va I¢ phi toa an;

Bi cao khong phai chiu an phi hinh sy phuc tham 1a 200.000 (hai trim
nghin) dong.

6. Céc quyét dinh khéac cua ban &n hinh sy so tham khong c6 khang céo,
khang nghi co hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

7. Ban an phtc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU’

- TAND TC; o) o . ~ R
- VKSND TP-HCM; 3) THAM PHAN - CHU TQA PHIEN TOA
- TA ND cép cao tai TP.HCM; 1)

- THA-DS quan Binh Tan: (1)

- VKSND quan Binh Tan; 8

- TAND quan Binh Téan; (1)

- Cdng an quan Binh Tan; (1)

- Bi cao; (1)

- Trai giam Chi Hoa PC81B (1)

- Phong PC 53 - CA Tp. HCM; (1) x £

- S& Tu phap; O Nguyen Tuan Anh

- UBND noi bi cgio cu tru; @)

- Luu, hinh sy, ho so. (24)
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