TOA AN NHAN DAN TINH CA MAU CONG HOA XA HQI CHU NGHIA VIET NAM
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Ban 4n s6: 77/2018/DS-PT
Ngay: 13-4 -2018
VIV tranh chp ng do chuyén
giao nghia vu

] ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH CA MAU

- Thanh phéin Hpi dong xét xir phuc tham gom cé:

Théam phan - Chu toa phién toa: Ong Tran Trong Hiru

Cdc Tham phén: Ong Nguyén Thanh Lap

Ong H6 Minh Téan

- Thw ky phién toa: Ba Hira Nhu Nguyén la Thu ky Toa an nhan dan tinh
Ca Mau.

- Pai dién Vién kiém sdt nhéan dan tinh Ca Mau tham gia phién tda: Ba
Pham Thanh Rang - Kiém sat vién.

Ngay 13 thang 4 nam 2018, tai try s¢ Toa 4n nhén dan tinh Ca Mau xét xtr
phuc tham cong khai vu an thy 1y sé: 301/2017/TLPT DS ngay 23 thang 12 nam
2017 vé viéc “Tranh chdp no do chuyén giao nghia vu”.

Do ban an dan sy so tham s6: 137/2017/DSST ngay 31 thang 10 nim 2017
ctia Toa 4n nhan dan thanh phd Ca Mau bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sb: 15/2018/QP-PT ngay
12 thang 01 nam 2018 gitra cac duong su:

- Nguyén don: Ba Nguyén Thi Ph , sinh nim 1975 (c6 mit); Dia chi:
phudng 9, thanh phé C, tinh C.

- Bi don: Ba Tran Phuong Tr , sinh nim 1976 (c6 mat). Pia chi: phuong 9,
thanh phd C, tinh C.

- Nguwoi ¢6 quyén loi, nghia vu lién quan: Ba Pham Thi X , sinh nim 1948
(cO mét). Dia chi: phudng 9, thanh phé C, tinh C.

Ngudi bao vé quyén va loi ich hop phap cho ba Tran Phuong Tr va ba Pham Thi
X ¢6 Luat su Lé Thanh Thuan — Van phong Luat sy Lé Thanh Thuéan thu¢c Poan
luat su tinh Ca Mau (c6 mat).

- Nguoi khdng cdo: Ba Tran Phuong Tr — bi don; ba Pham Thi X - ngudi
c6 quyén, nghia vu lién quan.

NOI DUNG VU AN:

Ba Nguyén Thi Ph trinh bay: Vao ngay 10/10/2015 am lich, ba Ph c6 v6 06
chan hui ctia ba Tran Phuong Tr , loai hui 5.000.000d/thang, mot thang khui 3 1an.
Cho dén khi man hui, ngay 16/02/2016 am lich ba Tr c6 htra voi ba Ph 1a s€ giao
hui cho ba Ph nhung dén nay vin chua giao dugc khoan tién nao. Pén ngay
06/3/2016 4m lich, ba Pham Thi X 1a me rudt ba Tr dung ra bao lanh sé tién hyi ba
Tr con thiéu ba Ph , sau khi hai bén da ddi chiéu véi nhau, chét no 1a 258.000.000d



nhung sau d6 ba X chi tra dugc mot phan. Nay, ba Ph yéu cau ba Tr va ba X clng
c6 trach nhiém tra cho ba Ph sd tién con thiéu 1a 258.000.000d va chip nhan déi
trir 58.000.000 dong, con lai 200.000.000 dong. Ba Ph cho rang day 1a tién hyi chir
khéng phai tién vay, nén viéc ba X va ba Tr cho rang ba Ph c6 tinh 14i 1a khéng
ding.

Ba Ph cho ring viéc bi don va nguoi lién quan trinh bay tai dong thir 9 tai
liéu nhan tién (but luc sb6 77) c6 ghi “Phirong cé nhdn 10.000.000 cdng thing roi
bac 2 thiéu” 1a khong ding so tién, ba Ph cho rang so ghi nay do bi don gitt, nén
da tu ¥ ghi s6 “0” vao sau s 1, tirc 1a ba Ph chi ghi “Ph ¢6 nhdn 1.000.000 c¢éng
thang réi bac 2 thiéu”, chit khong phai 10.000.000 dong. Tir d6, ba Ph ¢6 yéu cau
giam dinh chit s6 “0” nay.

Pai dién theo ity quyén cho ba Tran Phuwong Tr va bd Pham Thi X trinh
bay: Ba Tr c6 choi 01 chan hui 10.000.000d va 01 chan hui 5.000.000d cua ba Ph
ba Tr d& hot hét 02 chan hui trén, sau khi hdt thi ba Tr con thiéu lai ba Ph tién hui
chét 14 65.000.000d. Nhung do ba Ph ké 13i bang 30%/thang. Nay ba Tr khdng con
no von ba Ph , do me ba Tr 1a bd Pham Thi X d3 tra cho ba Ph sd tién
67.000.000d, con phan 14i do ba Ph ké qué cao, ba Tr yéu cau Toa an xem xét.

Doi véi ba Pham Thi X xdc dinh: Viéc con ba X 1a ba Tran Phuong Tr c6
choi hui ciia ba Ph , thuc té s6 no 1a bao nhiéu thi ba khong rd. Nhung ngay
06/3/2016 am lich, ba Ph cing v&i mot sé nguoi dén ap dao budc ba X phai ky
nhan no cho con 1a Tran Phuong Tr s tién 1a 258.000.000d. Ba X d tra dugc cho
ba Ph s tién 67.000.000d. SO ng cu thé sau khi dbi chiéu lai ba Tr con no ba Ph
thi ba X dong ¥ dung ra tra thay cho ba Tr, ba X d& nghi mdi thang dugc tra cho
ba Ph s tién 2.000.000d/thang. Néu ba Ph khéng dong ¥ thi yéu cau Toa an giai
quyét theo quy dinh cua phap luat.

Tai phién Toa, ba Ph yéu cau ba Tr va ba X tra 200.000.000 dong (da dbi trir
58.000.000 dong) va hoan tra lai tién chi phi giam dinh chir s6 3.035.000 dong.
Ngoai ra, ba Ph khong c6 yéu cau gi khac.

Tai phién toda, 6ng Phan Hoang B dai dién cho ba Tr khong dong y véi yéu
cau doi no ctia ba Ph , d& nghi ba Ph dua ra ching ctr chtirng minh. Phan dai dién
cho ba X , 6ng Phan Hoang B yéu cau khong chdp nhan yéu cau ba Ph , vi khéng
c6 viéc thoa thuan chuyén giao nghia vu nhan no tir ba Tr qua ba X .

Tai ban dn dan sw so tham sé 137/2017/DS-ST ngay 31/10/2017 ciia Toa dn
nhan dan thanh phé Ca Mau da quyét dinh:

Chép nhén yéu cau khoi kién ctia ba Nguyén Thi Ph . Budc ba Pham Thj X
tra cho ba Nguyén Thi Ph sb tién 200.000.000 dong (hai trim triéu dong) va chi
phi giam dinh 3.035.000 dong (ba triéu khong trim ba muoi lam nghin dong).

Ngoai ra, 4n con tuyén vé 13i suat cham thi hanh, an phi, quyén khang cdo.

Ngay 13 thang 11 ndm 2017 ba Tran Phuong Tr khang €ao ban an so tham,
yéu cau cap phuc tham sira ban 4n so tham theo huéng bac yéu cau khoi kién cia



nguyén don budc ba va ba Pham Thi X phai tra sd tién theo bién ban thoéa thuan
ngay 06/3/2016.

‘Ngay 13 thang 11 nam 2017 ba Pham Thi X khang cdo ban an so tham, yéu
cau cip phiic tham sira ban an so tham theo hudng khong dong ¥ theo bac yéu cau

khoi kién cua nguyén don budc ba va ba Tran Phuong Tr cho ba Ph sb tién
200.000.000d.

Tai phién toa phtic thim, ba Tr, ba X gitt nguyén yéu cau khang céo.

Pai dién Vién kiém sat nhan dan tinh Ca Mau tham gia phién toa phat biéu
vé viéc tuan theo phép ludt cua Hoi dong xét xtr va cac duong su 1a ding phap luat
t tung dan sy, dé nghi Hoi dong xét xtr gitr y ban an so thim cua Toa an nhan dan
thanh phd Ca Mau

NHAN PINH CUA TOA AN:

[1] Ba Pham Thi X khang cao yéu cau cip phac tham xem xét lai ban an so
tham vi d4 chip nhan theo yéu cau nguyen don budc ba tra cho ba Nguyen Thi Ph
s6 tién 200.000.000d (Hai tram triéu dong) ba khong dong y, ba X cho rang khi ba
ky nhan ng tai bién ban thoa thuan ngay 06/3/2016 véi sb tién 258.000.0004 1a do
ba Ph gdy ap luc budc ba phai ky nhén vao bién ban ma khong co6 mat ba Tr dé xéc
nhan s6 ng, do d6 sd tién 258.000.000d 14 khong chinh xac.

Pbi voi ba Ph cho rang ba co tham gia gop hui do ba Tran Phuwong Tr lam
cht m& ngay 10/10/2015 4l loai hui 5.000.000d, mot thang khui 03 1an ba Ph tham
gia 06 chan (phan), day hui c6 12 chan. Ngay 16/02/2016 al hui man, ba Tr nhiéu
1an hura s& giao hui nhung khong giao cho ba Ph va ba Tr bo dia phuong. Dén ngay
06/03/2016 al, ba Pham Thi X la me¢ rudt ba Tr ding ra nhan no hui ba Tr con
thiéu ba Ph s tién 258.000.000 dong hai bén c6 1ap bién ban thoa thuin ba X s&
lanh tra sb tién no trén cho ba Ph thay cho ba Tr .

Hoi dong xét xur xét thdy: HO so chimg ctr thé hién va cac duong sy thira
nhan tai phién toa thay rang, viéc chuyén giao nghia vu tra no giita ba X nhan no
ctia ba Tr dé tra cho ba Ph luc nay ba Tr khong c6 ¢ dia phuong, ba ngudi khong
giap mat nhau, ba X khéng biét sé ng ctia ba Tr thiéu ba Ph 1a bao nhiéu, loai ng
gi. Do d6, viéc nhan ng khong chinh xéac, nén khong thé budc ba X tra sé no nhu
ba Ph yéu cau. Hon nita, tai phién toa phtic thAm c6 mat ba Tr , ba Ph va ba X céc
bén dbi chat cho thiy, theo ba Ph trinh bay: S6 no 258.000.000 dong ba Tr thiéu
chuyén giao cho ba X tra ng cho ba 14 xuat ' phat tir viée giao dich hui, day hyi nay
do ba Tr 1am chu, loai hui 5 triéu dong, mdi thang khui 3 lan day hui c¢6 12 chén
(phan) ba Ph gép 6 chan dén khi man hui ba Tr con thiéu sb tién trén. Ba Tr khéng
thira nhan c¢6 lam chu hui va ¢6 no nhu ba Ph khai.

Tai phién toa ba Ph chimg minh dy hui c6 anh, em ba Tr gop 6 chan, nhung
thuc té nhung nguoi nay khong thira nhan c6 tham gia gop vao day hui, ba Ph ciing
khong co danh sach nguoi tham gia déy hui hodc gidy to gi dé chimg minh cho
viéc ba Tr c6 mo day hui. Ngoai giay nhan ng cua ba X ra ba Ph khong c6 chiing



ctr nao khac dé chimg minh cho viéc giao dich ddy hui do ba Tr 1am chu nhu ba Ph
da trinh bay trudc toa.

Tai ho so con thé hién c6 hai gidy giao hui (do ba Ph lam chu hui) giao tién
hét hui cho ba Tr ngdy 10/4/2015 véi sb tién 1a 64.000.000 dong va gidy ngay
10/8/2015 ba Trang c6 nhan hui 10.000.000d hét dugc 125.650.000 ddng, do ba
Ph cung cép. Qua 2 gidy giao hui cho thiy 2 day hui nay 1a do ba Ph 1am chu giao
tién hot hui cho ba Tr , viéc giao dich nay ba Tr thira nhan con ng ba Ph
67.000.000 ddng va sau khi ba X (me ba Tr ) ky nhan ng co tra twong duong sd
tién trén, néu ddi trir con bao nhiéu thi ba X ciing thira nhan tra tiép, nhung tai Toa
ba Ph cho rang 2 ddy hui trén 2 bén di tinh xong ba khong kién viéc ndy, nén Toa
an khong xem xét. D6i v6i khoan tién sau khi nhan no ba X tra cho ba Ph hién tai
ba X ciing khong yéu cau. Do d6 Hoi dong xét xir khong xem xét.

Mit khac, néu tinh nhu nguyén don chimg minh ng caa ba Tr do ba X nhan
xudt phat tir viéc giao dich hui do ba Tr 1am chu, loai hui 5.000.000 déng, day hui
c6 12 chan (phén) nhu ba Ph khai hui khui dugc 6 1an (hui chét) ba dong hui du
cho ba Tr dén 1an thir 7 thi ngung, ba dong lan thtr 7 1a 2.500.000 dong, sau khi hui
man ba tinh sb tién ba Tr phai tra cho ba 258.000. 000dong 14 khong ding, vi néu
day huyi c6 that nhu ba Ph trinh bay thi s6 tién ba Tr phai tra cho ba Ph ciing khong
dén s6 tién 258.000.000 dong. Do d6 Hoi dong xét xir khong chap nhan yéu cau
khai kién ctia nguyén don va dé nghi cua Vién kiém sat.

Vé khodn tién giam dinh do Hoi dong xét xir khong chap nhan yéu cau khoi
kién ctuia hguyén don nén khoan ti€én nay nguyén don tu chiu.

[2] T nhitng phan tich trén c6 co so chép nhan khang cdo ctia Trang va ba X
can stra ban an so tham.

[3] Do khang céo cua ba X, ba Tr dugc chép nhan nén cac duong su khdng
phai chiu an phi va do khong chap nhan yéu cau khoi kién cta ba Ph nén ba Ph
phai chiu an phi theo quy dinh.

Vi cac 1€ trén, )

QUYET DPINH:

Can ctr vao khoan 2 Piéu 308 Bo luat T6 tung dan su, Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quoc hdi quy dinh
vé an phi, 1¢ phi Toa an.

Chép nhén yéu cau khang cdo ctia ba Tran Phuong Tr va ba Pham Thi X .

Stra 4n ban 4n dan sy so tham s6 137/2017/DS-ST ngay 31/10/2017 cua Toa
an nhan dan thanh pho Ca Mau, tinh Ca Mau.

~ Khong chap nhan yéu cau khoi kién ctia ba Nguyén Thi Ph vé viéc yéu ba
Tran Phuong Tr va ba Pham Thi X trd cho ba Ph so tién 200.000.000 dong (Hali
tram chiu dong).

Chi phi giam dinh giam dinh 3.035.000 dong ba Nguyén Thi Ph phai chiu,
ba da thanh toan xong.



An phi so thAm: Ba Pham Thi X va ba Tran Phuong Tr khong phai chiu an
phl Ba Nguyén Thi Ph _phai chiu an phi 10.000.000 ddng, da du ndp 6.450.000
dong, theo bién lai thu s 0003979 ngay 18/01/2017 tai Chi cuc thi hanh an dan sy
thanh phd Ca Mau dugc chuyén thu dbi trir va ndp tiép sb con lai.

An phi phac tham ba Pham Thi X, ba Tran Phuong Tr khong phai chiu,
ngay 23/11/2017 ba X', ba Tr moi nguoi da duy ndp 300.000 dong theo cac lai so
0000020, 0000021 cua Chi cuc Thi hanh an dan su thanh ph6é Ca Mau dugc nhan
lai.

Céc quyét dinh khac cua ban an so tham khong bi khang céo, khang nghi c6
hi€u luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Thanh vién hdi dong xét xir Tham phan — Chii toa phién toa

Nguyén Thanh Liap Ho Minh Tan Tran Trong Hiru



