TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc lap - Tu do - hanh phic

Bén 4n s6: 03/2022/KDTM
Ngay: 20-01-2022
VIV tranh chap “Thanh vién cong ty voi
cong ty”.
NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom cd:

Thdam phdn - Chii toa phién toa:  Ong Duong Tuan Vinh

Cdc Tham phan: Ong Nguyén Vian Khuong

Ba Pham Thi Duyén

- Thuw ky phién toa: Ba Tran Thi Kim Yén

- Dgi di¢n Vign Kiém sdt nhén dén cap cao tai Thanh pho Ho Chi Minh:
Ba Pham Thi Thanh Tuyét - Kiém sat vién tham gia phién toa.

Ngay 20/01/2022 tai tru s& Toa an nhan dan cap cao tai Thanh phd HO Chi

Minh xét xur phuc thdm cong khai vu 4n thu 1y s6: 49/2021/TLPT-KDTM ngay
28 thang 10 nam 2021 vé tranh chap “Thanh vién cong ty voi cong ty”.

Do ban 4n kinh doanh thuong mai so tham s6: 831/2021/KDTM-ST ngay
09 thang 6 nam 2021 cua Toa an nhan dan Thanh pho H6 Chi Minh bi khang
cao.

Theo Quyét dinh dwa vu 4n ra xét xir phiic tham sé: 2913/2021/TLPT-
KDTM ngay 20 thang 12 nam 2021 gitra cac duong su:

1. Nguyén don: Ba Cao Thi Minh T
Dja chi: DD24 Bach M3, Phuong 15, Quan 10, Thanh phd H6 Chi Minh.
2. Bi don: Cong ty C6 phan Xay dung San xuat TL

~ bia chi: S6 30 duong TTH 13, phuong Tan Théi Hiép, Quan 12, Thanh
pho HO Chi Minh.

~ Nguoi dai dién theo phap luét: Ba Nguyén‘Thi Ngoc L, dia chi: s6 227 T6
Hién Thanh, Phuong 13, Quan 10, Thanh phd H6 Chi Minh.

3. Ngueoi c6 quyén loi va nghia vu lién quan:
3.1. Ba Nguyén Thi Ngoc L

3.2. Ong Tran Cong K

3.3. Ong Tran Cong Kh

Cung dia chi: 227 T6 Hién Thanh, Phuong 13, Quan 10, Thanh phd Ho Chi
Minh.

3.4. Ong Tran Cao Kh



Pia chi: DD24 Bach M4, Phuong 15, Quén 10, Thanh phd HO Chi Minh.
(Tat ca duong sy co mat).
4. Nguoi khang cao: Nguyén don.

NOI DUNG VU AN

Nguyén don - ba Cao Thi Minh T trinh bay:

Cong ty Co6 phan Xay dung San xuit TL (sau day goi tit 1a Cong ty TL),
mi s6 doanh nghiép 0313749213 duoc thanh lap theo Gidy ching nhan dang ky
doanh nghiép do So Ké hoach va Pau tu Thanh phé HO Chi Minh cdp ngay
11/4/2016 6 se Vén diéu 18 13 3.600.000.000 (Ba ty sau trim triéu) deng, voi 5
co _dong gop von gém: Ba Nguyen Thi Ngoc L gop 1.500.000.000 dong, ong
Tran Cong K gbp 600.000.000 d6ng, ong Tran Cong Kh gop 500.000.000 dong,
ong Tran Cao Kh (con ba T) gop 500.000.000 déng va ba Cao Thi Minh T gdp
500.000.000 dong. Nguoi dai dién theo phap luat cua cong ty 1a ba Nguyén Thi
Ngoc L.

Trong qua trinh hoat dong cua cong ty, ba Nguyen Thi Ngoc L da chi
nhiéu khoan chi khong r& rang, khong thong qua ké toan, tha quy nén ba T
khong biét hoat dong cuia cong ty c6 hiéu qua hay khong, ba ciing khong duoc
chia loi nhuan. Sau d6 ba L thong bao cong ty thua 16, hét von hoat dong.

Ba T thira nhan cac c6 dong da gop du von nhu diéu 18. Tuy nhién céc cb
dong nhu 6ng K, 6ng Cong Kh, ba L gép von 1am nhiéu lan va trong thoi gian
dai. Ba T khong dong y voi cac khoan chi ciia ¢dng ty nén khong chiu 16. Ba T
yéu cau Cong ty Thién tra lai cho ba sd tién 1.000.000.000 (Mot ty) dong do ba
T va con trai ba 14 6ng Tran Cao Kh d3 gop vao Cong ty TL.

Bi don Cong ty TL c¢6 ba Nguyén Thi Ngoc L la nguoi dai dién theo phdp
ludt trinh bay:

Cong ty TL thanhlap ngay 11/4/2016 c6 vbn diéu 1¢ 1a 3.600.000.000
dong. Coéng ty c6 5 co dong gop von gom: Ba Nguyen Thi Ngoc L gop
1.500.000.000 dong, ong Tran Cong K gop 600.000.000 dong, ong Tran Cong
Kh gép 500.000.000 dong, ong Tran Cao Kh gop 500.000.000 dong va ba Cao
Thi Minh T gép 500.000.000 dong. Dén nay cac c6 dong da gop du s6 vén cam
két trong diéu 1¢.

Bi don thira nhan ba T di gop du 1.000.000.000 dong gém phan vén gop
cia ba T la 500.000.000 dong va ong Tran Cao Kh (con trai ba T) la
500.000.000 dong vao Cong ty TL dung nhu diéu 1é va Bién ban gop von ngay
24/6/2016. Qua trinh hoat dong cong ty déu co bao cao thu chi day du.

Hién tai Cong ty TL da ngimg hoat dong do hoat dong thua 16, cong ty hién
khéng con tai san gi nén bi don khong dong v v6i yéu cau khoi kién cta nguyén
don.

Nguoi c6 quyén loi, nghia vu lién quan:
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- Ba Nguyén Thi Ngoc L trinh bay: Xac nhan cac cb dong da gop da vén vao
cong ty. Tuy nhién do cong ty hoat dong thua 16, khong con tai san nén khong
dong y vai yéu cau cua nguyén don.

- Ong Tran Cong K trinh bay: Xac nhan cac cd dong da gop du vén vao
cong ty. Tuy nhién do cong ty hoat dong thua 16, khong con tai san nén khong
dong y vai yéu cau cua nguyén don.

- Ong Tran Cong Kh trinh bay: Xac nhin cac cd dong da gop du von vao
CQng ty. Tuy nhién do cong ty hoat dong thua 16, khong con tai san nén khong
dong y véi yéu cau cua nguyén don.

- Ong Tran Cao Kh trinh  bay: Ong c0 gop v6n vao Coéng ty TL 500.000.000
dong, 6ng dong ¥ dé ba T quyét dinh phan von gop clia 6ng trong Cong ty TL.

Tai ban dn déan sy so tham S’O 831/2021/KDTM-ST ngay 09 thdang 6 nam
2021, Toa an nhan dan Thanh pho Ho Chi Minh da tuyén xu:

1. Khong chap nhan mot phan yéu cau ciia nguyén don ba Cao Thi Minh T
do1 Cong ty CO phan Xay dung San xuat TL tra lai phan von gop cua ba Cao Thi
Minh T 1a 500.000.000 dong.

2. Binh chi yéu cau cua ba Cao Thi Minh T doi Cong ty C6 phan Xay dung
San xuat TL tra lai phan von gop cia 6ng Tran Cao Kh 1a 500.000.000 dong.

Ngoai ra ban an con quyét dinh vé &n phi, thi hanh &n, quyén khang céo.

Ngay 09/6/2021 nguyén don khang céo toan b ban an so tham.

Tai phién toa phiic tham:

~ Nguyén don‘va:m gitr nguyén noi dung khang cao va trinh bay: yéu c%u rut
von da dugc sy dong v cua tat ca thanh vién la c6 dong khi cong ty thay doi mo
hinh hoat dong, thanh Iy tai san va hoan tra cho cac thanh vién theo ty 1¢ gop
von, dé nghi cong khai viéc thu chi loi nhuan nhung hoi dong cip so tham
khong xet.

Bi don giit nguyén 1oi trinh bay nhu tai cap so tham, khong dong ¥ véi noi
dung kh?ng cao, ndi dung khdi kién. Be nghi Hoi dong xét xtr gittr nguyén ban
an so tham.

Pai dién Vién kiém sét trinh bay quan diém:

Yé thu tuc to tung: Tham phan, H(}i déng xét xir va cac duong sy da tuan
thu day du cac quy dinh cua B9 luat To tung dan su.

Vé ndi dung khéng céo: Nguyén don khong c6 1y do dé rat von theo quy
dinh tai khoan 1 Diéu 115 Luat Doanh nghiép. Ban an so tham xét xtr c6 can cu,
dé nghi khong chap nhan khang céo.

NHAN PINH CUA TOA AN:

Qua nghién cieu va tham tra cac tai liéu chung cir co trong ho so vy an,
qua qud trinh tranh ludn tai phién toa, Hoi dong xét xu nhan xét nhw sau:
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[1]. V& tb tung: Pon khang cdo 1am trong han luét dinh va hop 1¢ nén dugc
chap nhan xem xét theo trinh ty phuc thim.

[2]. V& noi dung khéng céo:

Tai phién toa phac thim, nguyén don khong xuit trinh chimg ctr méi.

Phia nguyén don khang cdo toan bd ban an so thdm: dé nghi chdp nhan
yéu cau khai kién ciia nguyén don, dé nghi xem xét budc bi don phai hoan tra
lai von gop theo ty 1¢ khi cong ty ngimg hoat dong va thanh 1y tai san trén co so
cong khai thu chi, lgi nhuan.

Hoi dong xét xtr xét thay, tai don khai kién va qua trinh giai quyet vu an
nguyén don xac dinh yéu cau budc cong ty co phan xay dung san xuat TL tra sd
tién vén gop vao cbng ty la 1.000. 000.000d (mot ty ddng). Viéc nguyén don
khang c40 yéu cau bi don hoan tra tién theo ty 18 von gop khi cong ty dung hoat
dong va thanh 1y tai san 13 noi dung tranh chip khac yéu cau khoi kién, trong
qua trinh giai quyét vu an thi nguyén don ciing khong bo sung, thay d6i yéu cau
khoi kién theo quy dinh tai Khoan 1 Diéu 244 Bo luat T tung dan sy. Can cu
Picu 5 B luat T tung dan sy, Hoi dong xét xir khong xet yéu cau ndy.

Nguyén don c6 thé khoi kién vu an khac doi voi yéu cau trén.

Xet ndi dung nguyén don khang cao dé nghi Hoi ddng xét xir sira ban 4n
so tham, chap nhan yéu cau khoi kién ciia nguyén don:

Theo Gidy chuing nhéan dang ky doanh nghiép (dang ky lan dau ngay
11/4/2016, dang ky thay d01 lan 1 ngay 21/4/2016) do So Ké hoach va Pau tu
Thanh phé HO Chi Minh cip cho Cong ty C6 phan Xay dung San xuét TL, ma
s6 doanh nghiép 0313749213, cin cir diéu 18 cong ty, bién ban gop von ngay
24/6/2016 cung nhu 101 khai nhan cua cac bén duong sy tai cac buoi 1am viéc,
hoa giai va tai phién toa thi Cong ty TL duoc thanh 1ap véi 5 ¢6 dong sang 1ap
g6p von gdm: Ba Nguyen Thi Ngoc L gop 1.500.000.000 dong, ong Tran Cong
K gép 600.000.000 ddng, 6ng Tran Cong Kh gop 500.000.000 dong, ong Tran
Cao Kh gop 500.000.000 déng va ba Cao Thi Minh T gop 500.000.000 dong.
Ngudi dai dién theo phap luat ctia cong ty 1a ba Nguyén Thi Ngoc L. Theo Cong
van s6 5972/DKKD-THKT ngay 11/8/2020 ctia S& Ké hoach va Pau tu Thanh
ph6 H6 Chi Minh vé viéc cung cap thong tin doanh nghiép thi dén nay Cong ty
TL chua dang ky giai thé.

Xét tai khoan 1 Piéu 115 cia Luat doanh nghiép nim 2014 c6 quy dinh
“Co dong phé théng khéng dwgc rit vén da gép bang co phan phé théng ra
khoi cong ty dudi moi hinh thirc trir truong hop duoc cong ty hodc nguoi khdc
mua lai c6 phan”. Tai khoan 1 Piéu 10 cua Piéu 16 Cong ty TL ciing quy dinh:
C6 d6ng chiu trach nhiém vé cac khoan ng va nghia vu tai san khac ciia cong ty
trong pham vi s6 von da gop vao cong ty, khong duoc rat von da gop bang cd
phan phé thong ra khoi cong ty dudi moi hinh thirc trir truong hop duogc cong ty
hoac ngudi khac mua lai ¢ phan Yéu cau rat Von cua nguyén don khong thudc
truong hop chuyén nhuong c6 phan, do d6 yéu cau cua ba T doi rat lai toan bo



phan von dd gop cua ba T 1a 500.000.000 déng vao Cong ty TL khong cb co sé
dé chap nhan.

Déi voi phan von gop 500.000.000 dong ciia dng Tran Cao Kh vao Cong ty
TL, ba T cho ring ba 1a ngudi dai dién cho 6ng Kh doi lai phan vén gop nay
nhung 6ng Kh chua ty quyén cho ba T 1am ngudi dai dién hop phap cta éng Kh
dé khoi kién nén cin ctr cac Diéu 85, 189, 192 cua Bo luat T6 tung dan su 2015
can dinh chi phan yéu cau nay cia ba T.

Céan cu nhiing nhan dinh trén, quyét dinh cta ban an so thim 1a ¢6 co s&
phap luat, Hoi ddng xét xir khong chap nhan khang cdo ctia nguyén don - ba Cao
Thi Minh T.

[3]. Do ba T khéng duoc chap nhan khang cdo nén phai chiu an phi phic
tham theo luat dinh.

Vi cac 18 trén;
QUYET PINH:

Can cir vao khodan 1 Piéu 306 Bé ludt To tung dan su;

WAp dung Nghi quyé’t’ 326/2016/UBTVQHI4 ngay 30 thang 12 nam 2016
cua Uy ban thuong vu Quoc hoi vé an phi, 1€ phi Toa an.

1. Khong chap nhan khang cdo ctia ba Cao Thi Minh T, giit nguyén ban 4n
so tham.

Can cu:

~ Khodn 4 biéu 30, khoan I Biéu 37, khoan 3 Piéu 38, khoan 1 Pieu 39,
Diéu 85, Diéu 189, Diéu 192, Diéu 266, Dieu 271, Diéeu 273 cua Bo lugt To tung
dan sw nam 2015,

thdn 1 Dieu 115 cua L,udt doanh nghiép nam 2014; 7

Dieu 26 cua Nghi quyet 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, ngp, qudn ly va
su dung an phi va I¢ phi Toa an.

Tuyén xu:

1/ Khﬁngvchép nhan mot phan yéu cau cua nguyén don ba Cao Thi Minh T
doi Cong ty Co phan Xay dung San xuat TL tra lai phan von gop cua ba Cao Thi
Minh T 1a 500.000.000 dong.

2/ binh chi yéu c‘a‘iu cua ba Cao Thi Minh T doi Cong ty C6 phan Xay dyng
San xuat TL tra lai phan von gop ctia 6ng Tran Cao Kh 1a 500.000.000 dong.

3/ Ba Cao Thi Minh T phai chiu an | phi kinh doanh thuong mai so tham 13
24.000.000 dong, nhung dugc trir vao tién tam tng an phi do ba Cao Thi Minh
T da nop la 21.000.000 dong theo Bién lai thu s6 AA/2019/0091738 ngay

12/6/2020 ctia Cyc Thi hanh 4n dan sy Thanh pho Ho Chi Minh. Ba Cao Thi
Minh T con phai ndp thém 3.000.000 dong.
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2. An phi kinh doanh thuong mai phtc thim: Ba Cao Thi Minh T phai chiu
2.000.000d nhung dugc trir vao tién tam Gng an phi khang cdo ba T dd ndp theo
bién lai thu s6 0094790 ngay 23/6/2021 ctia Cuc Thi hanh 4n dan sy Thanh ph
H6 Chi Minh Ba T d3 ndp du 4n phi dan sy phiic tham.

3. Cac bén duong sy thi hanh 4n tai co quan thi hanh 4n dan su c6 tham quyén.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy nam 2008 (dd dugc sira d6i, b sung ndm 2014) thi ngudi duge thi
hanh an dan sy, nguoi phai thi hanh an dan su co quyén thoa thuan thi hanh an,
quyén yéu cau thi hanh 4n, tu nguyén thi hanh an hodc bi cudng ché thi hanh 4n
theo quy dinh tai cac diéu 6, 7, 7a va 9 Luat Thi hanh an dan sy; thoi hiéu thi
hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai TpHCM;

- TAND TpHCM;

- Cyc THADS TpHCM;

- Céc duong su;
- Luu: HS,VT, (HKN).

Dwong Tuén Vinh



