TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM

TAI THANH PHO HO CHi MINH Pic 1ap - Tu do - Hanh phiic
S6: 244/2021/Qb-PT Thanh phé H6 Chi Minh, ngay 10 théang 5 nam 2021
QUYET PINH

'GIAI QUYET VIEC KHANG CAO POI VOI
QUYET PINH PINH CHI GIAI QUYET VU AN DAN SU’

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Véi Hpi dong phiic thim gom c6:

Tham phan - Cht toa phién hop:  Ong D4 Pinh Thanh

Céac tham phén: Ba DPinh Ngoc Thu Huong

Ong Pham Vin Cong

BPai dién Vién kiém sdat nhan dan cdp cao tai Thanh phé Hé Chi Minh
tham gia phién hop: Ong Pham Ba Duy — Kiém sat vién.

Thir ky phién hop: Ong Lé Vian Duan — Thu ky Toa an nhan dan cip cao
tai Thanh pho H6 Chi Minh.

Tai Quyét dinh dinh chi giai quyét vu an dan su sb: 1519/2020/QDST-
DS ngay 18 thang 9 nam 2020.

Toa an nhan dan Thanh phdé H6 Chi Minh di can cir vao céc Piéu 48,
diém d khoan 3 Diéu 192, 217, 218, 219 va khoan 2 Diéu 273 cua Bo luat T6
tung dan su; diém a, ¢ khoan 2 Piéu 6 Nghi quyét 04/2017/NQ-HDTP ngay
05/05/2017 dinh chi giai quyét vu an dan su vé viéc “Tranh chdp doi tai san”,
gilra cac duong su:

- Nguyén don: Ong Markus W, sinh nam 1951;

Dia chi: Frohalpstrasse 20, CH — 8038 Zurich;

Ngueoi dai dién theo dy quyén ciia nguyén don:

1/ Ong Luong Vin Tr, sinh nam 1976;

2/ Ong Tran Minh T, sinh ndm 1991;

Cung dia chi: Phong  tang, tda nha S g T Center, 37 T B Th, phuong
B Ngh, Quan 1, Thanh ph H6 Chi Minh.

- Bi don: Ba Nguyén Thi Thu H, sinh nim 1940;

Dia chi do nguyén don cung cap:

+ S6 16 D chung cu Pha Hg A, Nguyén H Th, phuong Ph K, huyén
Nha Bé, Thanh ph H5 Chi Minh.



+S6 Duong so6 45, Phuong 6, Quan 4, Thanh phd H6 Chi Minh.

+ S6 Puong sé 52, khu dan cu Tan Quy Pong, phuong Tan Phong,
Quan 7, Thanh phé H6 Chi Minh.

Tai Pon khang cdo ngay 07/10/2020, nguyén don 6ng Markus W cé
ngudi dai dién theo uy quyén 1a dng Tran Minh T thuc hién, khdng céo toan bo
Quyét dinh dinh chi giai quyét vu an dan sy sb: 1519/2020/QDST-DS ngay
18/9/2020 ctia Toa 4n nhan dan Thanh phé H6 Chi Minh véi 1y do:

Ngay 11/12/2019, nguyén don 6ng Markus W ndp don khoi kién yéu
cau bi don ba Nguyén Thi Thu H tra cho nguyén don so tién 7.700 USD va Toa
an da thu 1y vu an. Trong Pon khai kién, nguyén don da ghi rd thong tin vé noi
cu tri cta bi don 1a s6 81 Puong s6 45, Phuong 6, Quan 4, Thanh phd H6 Chi
Minh. Théng tin nay c6 duoc dya trén Phiéu cung cap thong tin dang ky doanh
nghiép vé Cong ty TNHH Thuong mai Dich vu Xuit Nhap khau Phuong Loc
duoc cap bai Sé Ké hoach va Pau tu Thanh phd H6 Chi Minh. Ngoai ra, dia chi
s6 81 Puong sé 45, Phuong 6, Quan 4, Thanh phd Ho Chi Minh con la chd &
hién tai ciia bi don ghi trén Phiéu cung cap thong tin dang ky doanh nghiép vé
Ccong ty TNHH Mot thanh vién Duoc pham Altus dugc cap bai S¢ Ké hoach va
Pau tu Thanh phd HO6 Chi Minh. Thong tin ndy sau d6 da dugc Co quan coéng an
xac nhan la chinh xac. Theo Coéng van xac minh 1551/TATP-TDS ngay
12/3/2020, Cong an Phuong 6, Quan 4, Thanh phd H& Chi Minh d4 xac nhén bi
don c6 dang ky thuong trd tai dia chi s6 81 duong sé 45, Phuong 6, Quan 4,
Thanh phd Ho Chi Minh. Nhu vay, nguyén don di ghi dang dia chi noi cu tra
cta bi don trong Pon khoi kién theo quy dinh cta Bo luat Té tung dan su va
theo quy dinh tai diém a khoan 1, khoan 2 Piéu 5 Nghi quyét 04/2017/NQ-
HDTP ngay 05/5/2017 ctia Hoi dong Tham phan Toa an nhan déan tdi cao.

Nguyén don ciing da cung cip dia chi cu tri ctia bj don trong qué trinh
giao dich trong cac thu dién tir trao ddi giita nguyén don va bi don vao nim
2014 do chinh ba Huyén cung cép la dia chi: “22-G1, dwong s6 52, Khu ddn cu
Tan Quy Péng, phwong Tan Phong, Qudn 7, Thanh phoé H6 Chi Minh .

Nhu vay, trong vu an nay, bi don khong c6 mat tai dia chi do nguyén
don cung cap 1a thudc trudng hop bi don dang cb tinh che gidu dia chi nham trén
trach nghia vu ddi véi nguyén don nén Toa an phai tiép tuc giai quyét vu 4n ma
khéng duoc dinh chi viée giai quyét vu 4n vi 1y do khong tong dat dugc cho bi
don theo quy dinh tai diém e khoan 1 Piéu 192 B luat TH tung dan sy va diém
a khoan 2 Diéu Nghi quyét 04/2017/NQ-HPTP ngay 05/5/2017 cua Hoi dong
Tham phan Toda 4n nhéan dan tdi cao.

Vi vay, Toa an cép so thAm vién dan va can ci vao diém ¢ khoan 2 Piéu
Nghi quyét 04/2017/NQ-HDTP ngay 05/5/2017 cua Hoi dong Tham phan Toa
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an nhan dan tdi cao dé dinh chi giai quyét vu an la khong ding phéap luat. Thém
nita, trude khi ra quyét dinh dinh chi giai quyét vu an, Toa an cip so tham chua
thuc hién dy di nghia vy tong dat cac vin ban té tung theo quy dinh tai khoan 5
Diéu 277 cua B luat T tung dén suy.

Mat khac, Toa an cép so thAm con vi pham nghiém trong td tung vé viéc
gui quyét dinh dinh chi giai quyét vu an cho duong su qua thoi han quy dinh tai
khodn 3 Diéu 217 ctia Bo luat T6 tung dan sy.

Tir nhitng phan tich trén, nguyén don dé nghi Toa 4n cap phuc tham giai
quyét vu 4n theo thu tuc chung bao vé quyén quyén va loi ich hop phép cia
nguyén don.

XET THAY:

[1] Ngay 11/12/2019, nguyén don 6ng Markus W ndp don khai kién yéu
cau ba Nguyén Thi Thu H tra cho nguyén don sé tién 7.700 USD va tién 1ai
cham tra 1a 1.014 USD. Theo d6, Toa an cép so thim da thu 1y vu an theo don
khoi kién ciia 6ng Markus W ghi dia chi ciia ba Nguyén Thi Thu H gdm: Dia chi
cu tra tai s6 19-1 L& D, Chung cu Phl Hoang Anh, duong Nguyén Hiu Tho,
phuong Phude Kién, huyén Nha Bé, Thanh phé Ho Chi Minh va dia chi thudng
tri s6 81 Buong sb 45, Phudng 6, Quan 4, Thanh phé H5 Chi Minh.

[2] Toa &n céap so tham di tién hanh tong dat hop 18 cac Vin ban té tung
cho bi don ba Nguyén Thi Thu H theo céc dia chi do nguyén don cung cap trong
don khoi kién nhung ba Huyén khong c6 mat tai cac dia chi nay dé nhan cac
Vin ban t6 tung.

Do d6, Toa an cap so tham di ra Quyét dinh yéu cau cung cap tai liéu,
chuang cur s6 6778/QD-CCCC ngay 02/7/2020 ddi véi nguyén don dng Markus
W Vvé viéc cung cap dia chi, noi cu trd hodc noi lam viéc hién tai cua bi don ba
Nguyén Thi Thu H. Theo d6, nguyén don 6ng Markus W c6 nguoi dai dién theo
ty quyén l1a 6ng Tran Minh T ¢6 nop to Pon giai trinh vé viéc cung cép dia chi
ctia ba Nguyén Thi Thu H gdém cac dia chi sau:

+ S6 81 Buong sb 45, Phuong 6, Quan 4, Thanh phdé H6 Chi Minh.

+ S6 19-1 16 D Chung cu Phd Hoang Anh, ap 5, xa Phudc Kién, huyén
Nha Bé, Thanh phb H6 Chi Minh.

+ S6 22-G1, Puong sé 52, Khu dan cu Tan Quy Pong, phuong Tan
Phong, Quan 7, Thanh phé H6 Chi Minh.

[3] Toa &n cap so tham da tién hanh x4c minh cac dia chi trén va két qua
nhu sau:



[3.1] Pdi véi cac dia chi do nguyén don 6ng Markus W ghi trong don
khoi kién:

+ Tai Cong van xac minh sé 1551/ TATP-TDS ngay 12/3/2020, Céng an
phuong Phudc Kién, huyén Nha Bé, Thanh phé H6 Chi Minh tra loi: “Ba
Nguyén Thi Thu H hién nay khéng c6 dang ky thirong tri, tam tri va khong thuc
té cu trii tai dia chi 19-1 16 D Chung cw Phi Hoang Anh, dp 5, X Phuéc Kién,
huyén Nha Be, Thanh phé Ho Chi Minh”.

+ Tai Cong vin xac minh sé 1551/TATP-TDS ngay 12/3/2020, Cong an
Phuong 6, Quan 4, Thanh phd H6 Chi Minh tra 1oi: “Puwong sir Nguyén Thi Thu
H, sinh nam: 1975 c6 dang ky hg khdau thwong tri tai: 81 Puong sé 45, Phuong
6, Qudn 4. Hién khdng thuec té cir ngu tai dia phwong, nha ban tir nam 2015 di
ddu khong ro”.

[3.2] Doi véi dia chi s6 22-G1, duong s6 52, Khu dan cu Tan Quy
Pong, phuong Tan Phong, Quan 7, Thanh phé H6 Chi Minh:

Qua xem xét cac tai liéu, chung cir do nguyén don 6ng Markus W ndp
kém theo don khoi kién 1a cac thu dién tir trao d6i qua lai gitta 6ng Markus W va
ba Nguyén Thi Thu H vé viéc ba Huyén vay muon tién ctia dng Markus W vao
thoi gian nam 2014, thé hién, dia chi noi & ctia ba Huyén tai s6 22-G1, duong sb
52, Khu dan cu Tan Quy Péng, phuong Tan Phong, Quan 7, Thanh phé Ho Chi
Minh, 1a do ba Huyén tu cung cap cho é6ng Markus W va dng Markus W ciing
khong chuyén tién cho ba Nguyén Thi Thu H vay muon theo dja chi nay.

Tai Cong vin xac minh sé 4692/TATP-TDS ngay 22/7/2020, Cong an
phuong Tan Phong, Quan 7, Thanh phé H6 Chi Minh da tra 10i: “Trén tuyén
duong 52 phirong Tan Phong, Qudn 7 khéng co dia chi 22G1 dwong so 52 khu
dinh cu Tan Quy Pong, phwong Tan Phong, Quan 7.

[4] T nhitng phan tich va nhan dinh néu trén du co sé xac dinh, trong
don khoi Kién, nguyén don dng Markus W da ghi cac dia chi cta bi don ba
Nguyén Thi Thu H khéng dang voi dia chi do ba Huyén cung cip trong qua
trinh trao doi bang hinh thirc cac thu dién tir (Email) dé vay muon tién cia ong
Markus W.

Toa &n cip so tham di tién hanh xac minh tai cac dia chi cta bi don ba
Nguyén Thi Thu H do nguyén don 6ng Markus W ghi trong don khoi kién,
nhung thyc té ba Huyén da khong cu tra tai cac dia chi nay ké tir trudc khi 6ng
Markus W khai kién vu an nay, nén khong du co so xac dinh viéc ba Huyén
thay d6i noi cu tra, lam viéc hodc noi c6 tru S& gan véi viéc thuc hién quyén,
nghia vy trong giao dich vay muon tién ciia 6ng Markus W.
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[4] Tai Bién ban ghi nhan su viéc ngay 09/9/2020, nguoi dai dién theo
1y quyén cia nguyén don 1a 6ng Tran Minh T da trinh bay: “Ong dd cung cap
dia chi cuw tru cua bi don ba Nguye’n Thi Thu H nhw cac dia chi da néu trén cho
Toa an nhan dan Thanh pho Hé Chi Minh. Ong Tudn xdc dinh khdng con cung
cap dia chi nao khac cia ba Nguyén Thi Thu H niza”. Bong thoi, Toa an cép so
tham ciing khong xac dinh duoc dia chi cu trt méi cua ba Nguyén Thi Thu H.

[5] Tir nhitng phén tich va nhan dinh néu trén xét thay, Toa an cap so
tham da cin cu vao diém ¢ khoan 2 Diéu 6 Nghi quyét sé 04/2017/NQ-HDTP
ngay 05/5/2017 va diém h khoan 1 Biéu 217 cua Bo luat T tung dan sy quyét
dinh dinh chi giai quyét vu an 1 c6 cin ctt, dung quy dinh phap luat.

[6] Xét khang cdo ciia nguyén don 6ng Markus W cho ring, trong vu an
nay, bi don khong cé mit tai cac dia chi do nguyén don cung cap 1a thudc truong
hop bi don dang cd tinh che gidu dia chi nham tron trach nghia vu ddi véi
nguyén don nén Toa an phai tiép tuc giai quyét vu an ma khong duoc dinh chi
viéc giai quyét vu an vi Iy do khong téng dat duoc cho bi don theo quy dinh tai
diém e khoan 1 Diéu 192 B6 luat TH tung dan sy va diém a khoan 2 Diéu Nghi
quyét 04/2017/NQ-HDTP ngay 05/5/2017 cua Hoi dong Tham phan Toa an
nhan dan t6i cao, 1a khong c6 so so. Do d6, Hoi dong phuc tham théng nhat véi
quan diém dé nghi cua Kiém sat vién tham gia phién hop, khong chdp nhan
khang céo ctia nguyén don 6ng Markus W, giit nguyén quyét dinh dinh chi giai
quyét vu 4n dan sy cta Toa 4n cap so tham.

[7] Do khang cao khong duoc chap nhan nén 6ng Markus W phai chiu
an phi phuc tham theo quy dinh tai khoan 1 Biéu 29 Nghi quyét sb:
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Quéc hoi.

Vi cac lé trén,

Can ctr vao diém a khoan 5, khoan 6 Diéu 314 Bo luat T6 tung dan su;

QUYET DINH:

1. Khong chap nhan khang céo ctia dng Markus W (do dng Tran Minh T
1a nguoi dai dién theo tuy quyén thuc hién); giit nguyén Quyét dinh dinh chi giai
quyét vu an dan su so: 1519/2020/QDST-DS ngay 18/9/2020 ciia Toa &n nhan
dan Thanh phd H6 Chi Minh.

2. V& 4n phi dan sy phuc tham: Ong Markus W phai nop 300.000 dong;
nhung dugc trir vao so tien 300.000 dong tam tng an phi dan sy phuc tham da
nop (do ong Tran Minh T nop thay) theo Bién lai thu s6 0092908 ngay

27/10/2020 cua Cuc Thi hanh n dan sy Thanh pho Ho Chi Minh; éng Markus
W da ndp du an phi dan sy phuc tham.



3. Quyét dinh nay c6 hiéu luc phap luat ké tir ngy ra quyét dinh 1a ngay
10/5/2021./.
Noi nhén: ’ TM. HQI PONG PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN HOP
- VKSNDCC tai TP. Ho Chi Minh;
— TAND TP. H6 Chi Minh;
— VKSND TP. H6 Chi Minh;
— Cuc THADS TP. Ho Chi Minh;
— Cac duong su;
— Luu.

P6 Pinh Thanh



