TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc 1ap - Tw do - Hanh phuc

Ban 4n $6:198/2023/HS-PT
Ngay: 19-6-2023

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gém cd:

Tham phan - Chii toa phién toa: ~ ong Trwong Cong Thi

Cdc Tham phdn: 6ng Pham Viét Cuong
ong Nguyén Chi Cong

Thu ky phién toa:6ng Pham Minh Hoang, Thu ky Toa an nhan dan cap
cao tai Pa Néng.

Dai dién Vién kiém sdt nhan dan cdp cao tai Pa Ning tham gia phién
toa: 6ng Nguyén Nam Anh - Kiém sat vién

Ngay 19 thang 6 nam 2023, tai try s& Toa an nhan dan tinh Binh Dinh,
Toda an nhan dan cdp cao tai Pa Ning xét xtr phuc tham cong khai vu an hinh su
thu 1y s 59/2023/TLPT-HS ngay 01 thang 02 nam 2023 ddi véi bi céo
Pham Thi B va déng pham vé toi “Lam dung tin nhiém chiém doat tai san”. DO
c6 khang cdo clia cac bi cao va ngudi ¢6 quyén loi, nghia vu lién quan doi voi
Ban 4n hinh sy so tham s 74/2022/HS-ST ngay 20 thang 12 nim 2022 cta Toa
an nhan dan tinh Binh Dinh.

- Bi cao co khang cao:

1. Pham Thi B,sinh nim: 1959 tai Binh Dinh; noi PKNKTT: Té 35, KV
G, P.b, Tp ., tinh Binh Dinh; nghé nghiép: Kinh doanh; trinh dg hoc van: 12/12;
gio1 tinh: Nit; dan tdc: Kinh; ton gido: Khong; quéc tich: Viét Nam; con
ong: Pham Vin D (chét); con ba: Pang Thi M (chét); chong: Phan Lam H (bi
c4o trong vu an), con: C6 03 nguoi, 16n nhat sinh nim 1984, nho nhat sinh nim
1994; tién 4n, tién su: Khong; bi céo bi bét tam giam ngay 15/7/2016. C6 mat.

2. Pham Thi Thu T,sinh nim: 1967 tai Binh Dinh; noi PKNKTT: Té H,
KV 2, P.T, Tp ., tinh Binh Dinh; chd é: A N, Tp ., Binh Dinh; nghé nghiép:
Kinh doanh; trinh d6 hoc van: 12/12; gidi tinh: Nir; dan toc: Kinh; ton gido:
Khong; quéc tich: Viét Nam; con ong: Pham Vian D (chét); con ba: Pang Thi M
(chét); chong Nguyen Trung T1, sinh nam 1967, con: C6 01 nguoi sinh nam
1995; tién 4n, tién sy: Khong; bi céo bi bat tam giam ngay 19/7/2017. C6 mat.

Nguwoi bao chita cho cdc bi cdo:
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Bdo chita cho bi cdo Pham Thi B: Ong HO Nguyén L - Luat su_hoat dong
tai Cong ty TNHH MTV T10 —Poan luat su T11.

Dia chi: C N, phuong H, quan C, thanh phé HO Chi Minh. Cé mat.

Bao chita cho bi cdo Pham Thi Thu T: Ong Nguyén Van P1 —  Luat su
hoat dong tai cong ty L1 — Poan luat su T11.

Dia chi: S6 A khu M, phuong C, quéan B, thanh phé Hd Chi Minh. Co
mat.

Bi hai:Ngan hang TMCP N4 - Chi nhéanh B3.

+ Dai dién theo phdp ludt: Ong Nguyén Vin T2 — Giam ddc Ngéan
hang TMCP N4 — Chi nhénh B3.

+ Pai dién theo 1ty quyén: Qng Hoang Tudn M1— Trudéng phong N4 — Chi
nhanh B3 theo van ban uy quyén s6 848/UQ-VCB-BD ngay 22/12/2021 cua
Giam doc Ngan hang TMCP N4 — Chi nhanh B3. C6 mat.

- Nguoi bao vé quyén, loi ich hop phdp cia bi hai: Ong V6 Hong N va
ong Nguyén Thé V — Luat su hoat dong tai Cong ty TNHH MTV N5 — Poan
luat su tinh Binh Dinh. Déu c¢6 mit.

Pia chi: E H, thanh phd Q, tinh Binh Pinh
- Nguoi ¢é quyén loi, nghia vu lién quan c6 khdng cdo
Cong ty TNHH T12.

Dai dién hop phdp cho cong ty TNHH T12: Ong Phan Thai Anh M2; cu tru tai:
L6 C- Khu C, thanh pho Q, tinh Binh Dinh 1a ngudi dai dién theo uy quyén
(Theo van ban uy quyén ngay 24/7/2020). C6 mat.

Nguoi bdo vé quyén va loi ich hop phdp ciia Cong ty TNHH T12: Ong Huynh
NgérTu:(‘mg B1 — Ho1 vién Héi luét gia sinh hoat tai Chi hoi luat gia Trung tam
tu van phap luat tai thanh pho H6 Chi Minh. C6 mat.

Pia chi: C N, phuong V, quan C,  thanh phd H6 Chi Minh.,
- Ngueoi c6 quyén loi, nghia vu lién quan:
1. Ong Tran Van T3, sinh ndm: 1954. C6 don xin xét xtr Véng mat.
Noi cu tru: 38 P, Tp ., Binh Dinh.
2. Ong Nguyén Duy S, sinh nim: 1977. C6 mit.
Noi cu tra: 238 D, Tp ., Binh Dinh.
3. Ba Tran Thi Tuong V1, sinh nam: 1986. Vang mit.
Noi cu tra: Lo B L, P.H, Tp ., Binh Dinh.
4. Ba Pham Thi Tuyét M3, sinh ndm: 1961. C6 don xin xét xir vang mat
Noi cu tri: Nha sb G, Khu biét thuy Pao A Bic song H, P.D, Tp ., Binh Dinh.
5. Ba Pham Thi M4, sinh nim: 1961. Vang mit.
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NOI DUNG VU AN:

Theo Ban dan so tham, cdc tai liéu co trong ho so vu dn va dién bién tai
phién toa, noi dung vu dan dwoc xdc dinh nhw sau:

Cong ty TNHH T12 duogc thanh 1ap vao ngay 17/7/2002 va duoc So ké
hoach va dau tu tinh Binh Pinh cap gidy phép kinh doanh v&i nganh nghé: San
xuat gidy xuat khau, ché bién hang gd, mua ban gd nguyén liéu, dich vy can dién
tor 6 t0, xay dung, khai thac da G va da thach anh, cho thué kho bai... Khi thanh
lap Coéng ty chi co hai thanh vién gop vén, gom: Phan Lam H goép von 54% va
Pham Thi B (vo Hon) gop vbén 46%. Tir ngay thanh ldp cho dén nim 2011,
Cong ty T12 c6 tuyén dung 03 thanh vién gdbm Nguyén Thanh T7 ké toan, Pham
Nhat C ké toan, Nguyén Thi Ngoc N1 ké toan théng ké. Cong ty da 10 lan thay
d6i gidy ching nhan dang ky kinh doanh va 02 lan dang ky mau dau véi co
quan c6 tham quyén. Lan dau ding ky mau con diu c6 ky hiéu SPKKD
3502000171, mang tén Cong ty T12. Pén ngay 23/7/2012 thi Cong ty TNHH
T12 dang ky mau dau 1an thtr 2 ¢6 ky hiéu MSDN 4100452913, mang tén Cong
ty T12 va dugc Phong canh sat quan 1y trat ty xa hoi Cong an tinh Binh Dinh thu
con dau cli va cap con dau méi vao ngay 06/8/2012 theo Gidy chimg nhan ding
ky mau dau sb: 130ngay 23/7/2012.
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Pé ¢6 von hoat dong san xuat kinh doanh, tir ngay 06/12/2007 dén ngay
23/9/2011 Cong ty TNHH T12 c¢6 giao dich vay von tai Ngan hang TMCP N4-
Chi nhanh Q (nay ddi tén thanh Ngan hang TMCP N4 - Chi nhanh B3 viét tat 1a
Ngén hang N4) voi 66 Hop déng tin dung ngin han va 02 hop dong tin dung
trung han véi tong sd tlen ma Ngan hang giai ngén 1a 92.138.000.000 dong
Cong ty TNHH T12 da tat toan dugc 56 hop dong tin dung ngin han voi tong sO
tlen gbc 13 74.390.000.000 dong. Con ng lai 12 Hop dong tin dung voi s tién ng
gbe 1a 17. .748.000.000 dong. (Trong d6 ng goc cua 02 Hop dong tin dung trung
han véi s6 tién 14 2.848.000.000 dong va no goc cia 10 Hop dong tin dung ngan
han 1a 14.900.000.000 dong) Nhu véy, trong thoi gian vay von Cong ty TNHH
T12 da tra dugc tién gbc ctia 12 Hop ddng tin dung ngan han va trung han voi sO
tién gbc 1 3.892.514.041 dong, con no lai 13.855.485.959 dong tién gdc, no 1ai
14 15.166.348.895 dong.

Pé bao dam cho cac khoan vay néu trén, Cong ty T12 (dai dién la vo,
chong Phan Lam H, Pham Thi B) da ky két 07 hop dong thé chép tai san, gom:
Nha 1am viéc; tudong rao cong ngd; nha thuong truc; san bé tong; nha xudng
chinh; 01 ta tu bu tron bd 280KVA; 01 ti dién phan phdi; 01 bang tai nguyén
liéu; may san xuat dam gd va cac phu kién kém theo; 01 bang tai; 50 cai
container; xe cai tién banh hoi; hé thdng can 6 to dién tir 60 tin; Toan bo dién
tich rung trong gd bach dan tai Lo B va Lo 03 dién tich 45.000m2 tai xa M,
huyén P; Ngoi nha va Quyén st dung dat tai dja chi A H, phuong T, thanh phé
Q; hé thong bang tai va mang truot nguyén li¢u; May bam go; May san rung
kiéu N; Motor 250HP; ti dién, ta bu; Nha dé xe cong nhan; Nha xudng co khi;
Nha an céng nhan; Nha xuéng CD ding; Bé nudc PCCC; San bé tong ndi bo;
duong bé tong ndi bo; Nha kho chira nguyén li¢u. Céc tai san nay duoc Ngan
hang dinh gia khi cho vay 1a 19.510.000.000 déng. Qua trinh ky két cac hop
dong thé chap tai san thi c6 02 Hop dong thé chap tai san s6 01 ngay 04/01/2009
tai Diéu 2 ciia Hop dong Ngan hang khong ghi noi dung dé tréng. Sau d6 can bo
ngan hang da tu y ghi thém ndi dung tén don vi: Cong ty TNHH T12; dia chi:
L6 B, B4; dién tich: 25.020 m2 ghi bang chir: Hai muoi lam nghin khong trim
hai muoi mét vudng; Muyc dich sir dung: Pau tu xay dung nha may C3, ché bién
1am san XK va tiéu thu noi dja; Thoi han st dung: Tir ngay 29/02/2004 dén hét
ngay 31/12/2048; Nguon gbe st dung thué lai dat gan v4i két cau ha tang KCN.
Va hop dong thé chép tai san s6 01/2012, chwa duoc dang ky giao dich bao dam
theo quy dinh Iy do Cong ty TNHH T12 chwa hoan tat hd so cac hang muc dé
guri cho Ngan hang N4 dé dang ky giao dich bao dam.

Do Cong ty TNHH T12 dé ng qua han nén ngay 19/11/2013, Ngan hang
gri don khoi kién tai Toa an nhan dan tinh Binh Pinh dé yéu cau Cong ty T12
tra ng va xu 1y tai san thé chap dé thu hodi no vay cua 12 hop dong tin dung noi
trén.

Trong qué trinh Toa 4n nhan déan tinh Binh Dinh thu 1y giai quyét vu kién
kinh doanh thuong mai gitra Ngan hang N4 va Cong ty T12 thi Phan Lam H co

tinh khong dén Toa an dé giai quyét vu kién. Pong thoi dé chiém doat sb tién
vay n¢ cua Ngan hang, Phan Lam H (dai dién Cong ty T12) da dung thu doan
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gian doi, bang cach lap. khéng cac tai liéu, ching tir vay muon tién ctia ba Pham
Thi Thu T nhu Hop ddng vay muon tién sé 03, co thé chip Gidy ching nhan
quyen su dung dat s6 AP612529 ngay 25/9/2009 do UBND tinh Binh Dinh cap;
Phiéu thu s6 16 c6 chit ky cua Nguyen Thi Ngoc N1 va Pham Nhat C ké toan
cua COng ty; Glay giao nhén tién; Bién ban ban giao tai san thé chap cung ngay
02/4/2010 véi s6 tién 10.000. 000.000 dongva ngay 18/11/2011 lap khéng chung
tor vay tlen ctia Pham Thi M4 gdm Hop dong vay muon tién sb 03, co thé chap
tai san gom Nha kho nguyén li¢u, vat kién trac xay dung trén dién tich
15.011m*; Gidy giao nhan tién; Bién ban ban giao tai san thé chap; Phiéu thu sb
28 co chu: ky ctia Nguyén Thi Ngoc N1 va Pham Nhat C cung ngay 18/11/2011
vé6i 6 tién 3.000.000.000d. Ngay 06/8/2014, ba M4 uy quyén cho ba T st dung
cac tai liéu, chimg tir duoc 1ap khdng dé khai kién Cong ty T12 tai Toa an nhan
dan thanh phd Quy Nhon. Ngay 20/8/2014, Toa an nhan dan thanh phd Quy
Nhon thu 1y giai quyét hoa giai gitta cac bén duong su. Ngay 12/9/2014, Toa an
nhan dan thanh phd Quy Nhon ra Quyét dinh so 169/2014/QDST-DS va sb
170/2014/QDST-DS ngay 12/9/2014 cong nhan sy thod thudn cua cac bén
duong su.

Ngay 07/10/2014, Pham Thi M4 ¢6 gidy ty quyén cho ba Pham Thi Thu
T 1am don yéu cau chi Cuc Thi hanh 4n thanh phd Quy Nhon thi hanh d6i vai 02
Quyét dinh néu trén ciia Toa 4n nhan dan thanh pho Quy Nhon, nén chi Cyc thi
hanh an dan sy thanh phd Quy Nhon c6 cong van sd: 491 ngay 21/10/2014 de
nghi Cuc thi hanh 4n déan sy tinh Binh Dinh thu 1y giai quyét voi 1y do sd tién
phai thi hanh an qua 16n.

Ngay 23/10/2014, Cyc thi hanh an dan sy tinh Binh Dinh ban hanh Quyét
dinh s6 03 1ay ho so dé thi hanh 4n d6i voi 02 Quyét dinh s6 169 va s6 170 cua
Toda an nhan dan thanh phd Quy Nhon va ra Quyét dinh thi hanh an sé 05/QD-
CTHA ngay 24/10/2014. Trong qua trinh Thi hanh an, ngay 28/10/2014 ba
Pham Thi B - Pho giam_ dbc Cong ty T12 viét gidy Gy quyén cho ong Phan Lam
H - Giam ddc toan quyén Quyét dinh, 1ap va ky tén xac nhan trén cac gidy to,
van ban, c6 lién quan dén viéc thi hanh an, xtr 1y tai san ciia Cong ty TNHH T12
dé thanh toan tra ng cho ba Pham Thi Thu T va Pham Thi M4 dé can trir toan bo
s6 no c6 nghia vu phai thi hanh an.

Qua trinh thi hanh &n, Cuc Thi hanh 4n dan sy tinh Binh Dinh c6 tién
hanh x4c minh tai san ctia nguoi phai thi hanh 4n (Cong ty TNHH T12) nhung
trong bién ban xac minh khong ghi tai san nao 13 tai san thudc quyén s hiru ca
Cong ty T12 va tai san ndo Coéng ty TNHH T12 d3 thé chdp cho Ngan hang N4
ma tién hanh 1ap bién ban ghi nhan su thoa thuan giita nguoi phai thi hanh an 1a
(Cong ty TNHH T12 dai dién 6ng Phan Lam H) va nguoi dugc thi hanh an ba
Pham Thi Thu T giao toan b tai san gom: Nha lam viéc; nha kho tién ché; nha
mAy san xuat dim gd va may moc; Nha kho gom s6 01; s6 02; s6 03; s6 04; Nha
an; nha bao vé; nha dé xe; tudng rao cong ngd; 01 tram can 6 6 60 tan; hd nudc
phong chay chita chay cho ba Pham Thi Thu T quan 1y dé can trir nghia vu thi
hanh an. (Trong d6, c6 mot sb tai san dang thé chap tai Ngan hang TMCP N4 -
chi nhanh B3 bang 03 Hop dong thé chap tai san nhu: Hop dong 01 ngay
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20/6/2009; s6 01 ngay 16/9/2009; s6 01 ngay 04/11/2009 gom: Nha 1am viéc;
Nha may san xuét dam gS va may moc; Nha an; Nha bao vé; Nha dé xe; T8 rao
cong ngd; 01 tram cdn 6 to 60 tan; hd nudc phong chay chita chay theo Hoa don
tri gia gia ting 1 6.563.174.543 dong).

Viéc 6ng Phan Lam H (Giam dbc Cong ty TNHH T12) khong tiép tuc
thuc hién trd ng vay cho Ngan hang ma lai ban bac voi1 Pham Thi Thu T, Pham
Thi M4 lam gia cac chung tr vay muon tién cua ba T, ba M4 nham chiém doat
tai san ciia Ngan hang. S6 tai san nay dugc Hoi dong dinh gia tai san trong t6
tung hinh sy tinh Binh Dinh xac dinh va két luan vao ngay 18/7/2017 gébm: Nha
may san xuat dim gd va may moéc thiét bi; Nha lam viéc; Tudng rao, cong ngd;
Nha bao vé (nha thuong truc); Nha dé xe; nha in; Bé nudc phong chay chita
chay; 01 tram can 6 t6 60 tin dd chuyén giao cho ba Pham Thi Thu T c6 gia tri
3.138.133.000 dong. Co quan diéu tra tién hanh kiém tra tai san ctia Cong ty
TNHH T12 va ké bién giao toan bd tai san cho Phan Lam H quan ly.

Ngay 08/9/2015, Phan vién khoa hoc hinh sy tai Pa Nang két luan:

+ Hinh dau tron c6 ndi dung “ Coéng ty T12-SPKKD 350200171-
CTTNHH” trén Gidy nhan no vay dé ngay 02/4/2010 va hinh dau tron (qua
photocopy ) ¢6 néi dung “Céng ty T12 -TP Q. Binh Dinh-SDKKD 350200171-
CTTNHH” trén Glay nhan ng vay (photocopytir ban gbc), dé ngay 18/11/2011
v6i mau hinh dau tron c6 ndi dung “Coéng ty T12-TP Q. Binh Pinh-SPKKD
350200171-CTTNHH” cua Coéng ty TNHH T12, tinh Binh DPinh 14 khong phai
duoc in ra tir mot con dau.

+ Chit ky va chir viét (qua photocopy) mang tén “ P. Nhat Chiéu” va Ph.
Nhat Chiéu” trén “phiéu thu” ( ban photocopy), s6 16 dé ngay 02/4/2010 va *
Phiéu thu” (ban photocopy), s6 28 dé ngay 18/11/2011 v6i mau chir ky va chir
viét dimg tén Pham Nhat C 13 khong phai do cung mot ngudi ky va viét ra.

+ Chir ky va chir viét (qua photocopy) mang tén “Nguyén Thi Ngoc N17”
va trén “Phiéu thu” (ban photocopy), s6 16 dé ngay 02/4/2010 va * Phleu thu”
(ban photocopy), s6 28 dé ngay 18/11/2011 véi mau chit ky va chit viét ding tén
Nguyén Thi Ngoc N1 1a khong phai do cing mot nguoi ky va viét ra. (Bl sd
106, 107).

- Ngay 11/5/2017, Uy ban tham phan Toa an nhan dan cip cao tai ba
Ning xu huy 02 Quyét dinh cong nhan sy thoa thuan cia cac bén duong su so:
169, s 170/2014 cung ngdy 12/9/2014 ctia Toa an nhan dan thanh phd Quy
Nhon dé diéu tra xét xtr lai. Tuy nhién, ngay 18/7/2017 Toa an nhan dan thanh
phd Quy Nhon di tam dinh chi giai quyét vu an dan sy giita nguyén don Pham
Thi Thu T, Pham Thi M4 va bi don Cong ty TNHH T12 (dai dién 1a 6ng Phan
Lam H Giam dbc), dong thoi co cong van sd 241, 242 tra 15i cho Co quan CSPT
Cong an tinh Binh DPinh veé viéc vay muon cia ba Pham Thi Thu T, Pham Thi
M4 véi Cong ty TNHH T12 ¢6 dau hiéu t6i pham hinh su. ( Bl s6: 2454 dén
2459).
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Ngay 26/6/2018, bi can Phan Lam H cung cap cho Tda an nhan dan tinh
Binh Dinh 03 ching ct (ban gbc) gdm: Hop ddng vay muon tién sé 03; Phiéu
thu sd: 02 cung ngay 02/4/2010; Bién ban hop hoi ddng thanh vién ngay
03/4/2010 cua Cong ty TNHH T12. Ngay 20/7/2018, Phan Vién KHHS tai ba
Néng két luan: Hinh dau tron ¢ ndi dung “Cong ty TNHH T12” 1 do ciing mot
con dau dong ra; Chir ky, chir viét mang tén Pham Thi B dudi cac muc “Ngudi
1ap phiéu” va “Thi quy” thi do mot ngudi ky va viét ra. Khong du co sd két luan
chit ky mang tén Phan Lam H c6 trudc hay c6 sau so voi hinh du tron c6 ndi
dung Cong ty TNHH T12; khong xac dinh dugc thoi gian in, ky va déng dau d6i
v6i noi dung in, chir ky va hinh ddu trén mau giam dinh. Tuy nhién, 03 chimg cu
ma Phan Lam H cung cdp tai Toa an khong 1am thay d6i noi dung chimg cir
budc tdi cta cac bi can, dong thoi nhitng tai liéu nay khong phu hop véi nhimg
tai liéu ma co quan diéu tra da thu thap duogc, cho nén khong chép nhan viéc
khiéu nai cta bi can Phan LAm H.

Ngay 25/5/2020 Hoi dong xét xir phiic tham Toa an nhan dan Cap cao tai
ba Nang huy Ban an hinh sy so tham cua Ho1 dong xét xur so tham Toa an nhan
dan tinh Binh DPinh dé€ di€u tra xét xtr lai, voi1 nhitng ndi dung:

- Trung cau giam dinh ké toan va tai chinh ctia Cong ty trong nam 2010
va cac tai san l1a Nha may nguyén liéu gidy xay dung tir nim 2010 va tai san
hién c6 ctia Cong ty theo quy dinh tai khoan 2, Piéu 3, khoan 6 Piéu 4 Thong tu
lién tich s6 01/2017 ngay 13/12/2017.

- Can lam rd ngoai s tién vay ctia Ngan hang, Cong ty vay cta bi cao T
10 ty dong st dung vao muc dich gi?

- Ddi véi sb tién vay ciia Ngan hang thi Cong ty TNHH T12 dau tu vao tai
san gi & dau, d€ xac dinh c6 hay khong vi¢c vay muon 1a c6 that.

- Giam dinh lai gidy nhan no vay ngay 02/10/2010 gitra Cong ty TNHH
T12 va Pham Thi Thu T.

- Xac dinh tu cach nguoi c¢6 quyén va nghia vu lién quan ctua Cong ty
TNHH T12.

V61 nhitng nd1 dung ma Toa an nhan dan Cap cao tai Pa Nang yéu cau,
co quan diéu tra da xac dinh ro:

1. Ngay 14/8/2020, S¢ Tai chinh tinh Binh DPinh giam dinh trén 02 bao
c4o tai chinh ciia Cong ty TNHH T12 nam 2010 va da co két luan: Bao céo tai
chinh nim 2010 khong c6 phan anh sb tién 10.000.000.000 dong vay cia ba
Pham Thi Thu T trén tai khoan 341“Vay va no dai han’; trén tai khoan 311 “Vay
ngdn han” phan anh sé du cubi ky nim 2010 sé tién 16.800.000.000 dong 1a
khoan ng vay ctia 02 Ngin hang (Ngan hang N4 s6 tién 15.600.000.000 dong;
Ngén hang N6 s6 tién 1.200.000.000 dong) khong c6 khoan ng vay ciia Cong ty
TNHH T12 vay ctia ba Pham Thi Thu T. (Bl s6 3526).

2. S6 tién 10.000.000.000 dong ma Cong ty TNHH T12 vay cua ba Pham
Thi Thu T 1a khong c6 that. Boi 1€, qua xem xét 05 cudn s6 cai do Pham Thi B
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ghi chép ma Phan Lam H cung cap (déu 1a s6 pho t6) khong thé hién khoan vay
ng nao cua Pham Thi Thu T, nén khong gé viéc Cong ty TNHH T12 st dung
tién vay cua bi can T vao hoat dong san xuat kinh doanh.

3. Bdi véi s6 tién vay ciia Ngan hang N4 thi Cong ty TNHH T12 sir dung
mot phan vao qua trinh san xut kinh doanh ctia Cong ty, mot phan dung dé tra
13i cho Ngan hang va tra ng c4 nhan bén ngoai nhu ba Nguyén Thi Kim T9, ba
Nguyén Thi Lan P va ba Nguyén N3, nhung khong nhé di tra bao nhiéu tién.

4. Ngay 02/10/2020, V3 Bo C4 da giam dinh trén Gidy nhan no vay va c6
két luan: Hinh dau tron c6 ndi dung “Cong ty T12” trén hai Gidy nhan ng vay
can giam dinh, so vo1 hinh dau co cung nodi dung trén mau so sanh, do cting mot
con dau déng ra; Chir ky dung tén Phan Lam H trén 02 gidy nhan ng vay can
giam dinh duoc ky sau khi c6 hinh dau tron c6 ndi dung “Cong ty T12”. Hinh
dau tron c6 ndi dung “Céng ty T12” duoc déng trude khi cé phan ndi dung in
trén 02 (hai) “Giay nhan no vay”. Qua tai liéu diéu tra cho thay, hai gidy nhan
ng vay nay duoc cac bi can tao ra tir tai liéu da c6 con dau ctua Cong ty TNHH
T12 tir trude. Do vy, hai gidy nhan no vay nay, khong dugc xem x¢ét la chimg
ctr trong vu an. Nhu vay, qua két qua diéu tra xac minh da lam sang to nhiing
ndi dung ma Toa an nhan dan Cap cao tai Pa Ning yéu cau, nhung khong lam
thay doi ban chat, tinh tiét ciia ndi dung vu an, nén Vién kiém sat gilt nguyén
Céo trang nhu ban dau.

5. Ngay 24/7/2020, Phan Lam H (Giam dbc Cong ty TNHH T12) da co
gidy iy quyén cho Phan Thai Anh M2 thay mat Cong ty cung cap tai lidu cho
cac co quan tién hanh t6 tung, tham gia t6 tung va c6 quyén khang cdo Ban an,
quyét dinh ctia Toa 4n.

6. Ngay 29/7/2022 Toa an nhan dan tinh Binh Dinh ra Quyét dinh tra ho
so vu an hinh sy dé diéu tra 1am rd tinh hop phap va tinh c6 can cir ciia Bién ban
kham gidam dinh kha ning lao dong ngay 02/6/2016 cuia Hoi dong giam dinh y
khoa tinh Binh Dinh.

Co quan diéu tra da xac dinh: T ngay 11/02/2022 dén nay, dng Phan
Lam H d3 08 1an nhap vién diéu tri tai Bénh vién da khoa tinh Binh Dinh; Bénh
vién D1; Bénh vién C5 va phuc hoi chue nang Q. Qua do6 xac dinh bi can bi ting
huyét ap, nhdi mau ndo, liét tir chi, tai bién mach mau ndo, mat van ngdn. Tinh
trang strc khoe ctia Phan Lam H khé phuc hoi, diéu tri 1au dai, nén Co quan diéu
tra da ra Quyét dinh tam dinh chi diéu tra vu 4n ddi v6i Phan Lam H. Khi nao
sttc khoe cia Phan Lam H phuc hdi thi Co quan CSPT Céng an tinh Binh Pinh
s& phuc hdi diéu tra xtr Iy sau.

* V& dan su: Ap dung Diéu 47 ctia B luat hinh sy nim 2015 va Diéu 466
cua B luat dan sy nam 2015. Budc bi can Pham Thi B, Pham Thi Thu T va dai
dién Cong ty TNHH T12 c6 trach nhiém giao lai sb tai san di duoc Cuc Thi
hanh 4n dan sy tinh Binh Dinh ban giao cho Pham Thi Thu T dé Ngan hang
TMCP N4 - Chi nhanh B3 xir I thu hdi no.
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_ Tw nhitng ngi dung da dwgc xdc dinh néu trén, tgi Ban an hinh sy so
tham so 74/2022/HS-ST ngay 20/12/2022 cua Toa an nhan dan tinh Binh Dinh
da quyét dinh:

Can cir khodan 4 Diéu 175; khoan 2 Piéu 51 Bé ludt Hinh sur.
Cén cir Diéu 48 ciia BLHS; Piéu 584, Piéu 589 ciia BLDS 20135,
Can cir vao Piéu 135, 136 Bé ludt To tung hinh su.

Can cir diém a, c Piéu 23 cua Nghi quyét sé 326/2016/UBTVQHI4 quy
dinh ve mirc thu, mién, giam, thu, ngp, quan Iy va sir dung dn phi va I¢ phi Toa
an ngay 30/12/2016 cua Uy ban thwong vu Quoc hoi khoa 14.

Tuyén xu:

1. V& t0i danh: Tuyén b0 cac bi cdo Pham Thi B, Pham Thi Thu T déu
pham to1 “Lam dung tin nhiém chiém doat tai san”.

2. V& hinh phat:

2.1. Xt phat: Bi cdo Pham Thi B 12 (Mudi hai) nam ti. Thoi han chap
hanh hinh phat tu tinh ttr ngay 15/7/2016.

2.2. Xir phat: Bi cdo Pham Thi Thu T 10 (Mudi) nim ti. Thoi han chap
hanh hinh phat tu tinh ttr ngay 19/7/2017.

3. Vé boi thuong thi€t hai: Bugc Cong ty TNHH T12, dai dién la 6ng Phan Thai
Anh M2 phai boi thuong cho Ngan hang TMCP N4 chi nhanh B3 so tién
3.138.133.000 dong.

Ngoai ra, Ban an so thim con quyét dinh vé phan an phi, quyén va nghia
vu thi hanh an va thong bao vé quyén khang céo.

Sau khi xét xtr so tham, ngay 23/12/2022 céac bi cao Pham Thi B va bi céo
Pham Thi Thu T ¢6 don khang cao dbi v6i Ban an so tham, 1y do khang céo cac
bi cao cho rang minh khong pham t6i, viéc xét xtr cdc bi cdo 14 oan sai yéu cau
Tda 4n cp phiic tham minh oan cho céc bi cdo.

Ngay 29/12/2022, nguoi co quyén loi nghia vu lién quan cong ty TNHH
T12 c¢6 don khang cao, ly do khang cao cho rang qua trinh giai quyét vu an co vi
pham t6 tung, viéc xét xir co sai lam trong viéc ap dung phap luat, khong khach
quan va phu hgp voi cac tinh tiét trong vu an, chua thuc hién cac yéu cau cua
Ban an phuc tham da hily, phan trach nhiém dan sy mau thuin va khong xem xét
trinh bay ctia Cong Ty T12, yéu cau hity mot phan Ban an so tham, giai oan cho
bi cao Pham Thi B va bi cao Pham Thi Thu T.

Tai phién toa phtc tham céc bi cao va ngudi co quyén loi nghia vu lién
quan cong ty TNHH T12 gilt nguyén khéang céo.

Kiém sat vién ctia Vién kiém sat nhan dan cép cao tai DBa N?mg thuc hanh
quyén cong t6, kiém sat xét xtr tai phién toa phat biéu quan diém dbi v6i vu an
nhu sau:
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- Vé t6 tung: Hoi dong xét xir, nhitng ngudi tién hanh va tham gia t6 tung
khac da thyc hién va tuan thu dang cac quy dinh cua B luat t6 tung hinh su;

- Vé ndi dung: Sau khi phan tich nd1 dung vu én, Kiém sat vién dé nghi
Ho1 déng xét xur khong chép nhan khang céo cua cac bi cdo Pham Thi B, Pham
Thi Thu T va ngudi ¢ quyén loi, nghia vy lién quan Cong ty TNHH T12, giit
ng}lyén vé t0i danh, hinh phat va cac Quyét dinh khac tai Ban an hinh su so
tham.

Cac Luat su H6 Nguyén L va Luét su Nguyén Vin D1 trinh bay 15i bao
chita cho bi cdo Pham Thi B2 bi cdo Pham Thi Thu T c6 ndi dung nhu sau:
Khong dong ¥ voi quan diém cua dai dién Vién kiém sat, dong thoi cho rang
viéc diéu tra viéc truy td, xét x{r vu 4n ¢6 vi pham nghiém trong thu tuc td tung,
cac bi cdo bi oan sai, dé nghi Hoi déng xét XU tuyén bd céc bi céo khong pham
to1 “Lam dung tin nhiém chiém doat tai san” déng thoi tra tu do cho cac bi cao
(co ban ludn cur bao chita kem theo).

Luat su Huynh Ngo6 Tuong Bl bao vé cho Cong ty T12 trinh bay Hoi
déng x€t XU SO thém chua 1am rd vé tai san thé chép cho ngan hang va khoan
tién vay cia ba T, can phai c6 mot ban an dan sy so tham dé giai quyet viéc nay,
dé nghi Hoi dong xét xtr phiic thim xem xét, hity Ban 4n so tham.

Nguoi bao vé quyén va loi ich hop phap cho Ngan hang TMCP N4, Chi
nhanh B3, trinh bay: Khoan ng cua Cong ty T12 v6i Ngan hang TMCP N4 da
duoc lam r0 tai cac tai li¢u, ching ctr ¢6 trong ho so vy an, so tién Cong ty T12
con no ngan hang la hon 13 ty goc, cong voi lai la hon 15 ty dong. Cac bén da
ky két 07 hop ddng dé thé chap, hién nay so tai san thé chap nay van dang thé
chap tai ngan hang, chua dugc giai chip, néu ngudi thé chip giao cho ngudi
khéc 1a gay thiét hai cho Ngan hang.

Ong Nguyén Vin T6, Thim phan Toa an nhan déan thanh phé Quy Nhon
trinh bay: Cac tai san nha xudng va cac tai san khac trén dat khong duoc dé cap
trong quyét dinh cong nhan sy thoa thuan va di dugc giao lai cho cong ty T12,
viéc ban hanh Quyét dinh cong nhan su thoa thuan chua gay hau qua gi, dé nghi
Hoi Q6ng xét xir xem x¢&t lai phﬁn nhan dinh c6 lién quan dén ong T6 tai Ban an
so tham.

Pai dién vién kiém sat tranh luan: Vién kiém sat gilt nguyén quan diém
nhu da trinh bay.
NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, cdn clr vao cac tai liéu trong hd so vu an di
dugc xem xét, quan diém cua Kiém sat vién va két qua tranh tung tai phién toa,
Ho1 dong xét xir nhan dinh nhu sau:

[1]. Vé tb tung: Tai giai doan xét xir phuc tham, Hoi dong x€t xur, nhirng
ngudi tién hanh t6 tung va tham gia t6 tung da thuc hién va chip hanh ding quy

dinh ciia Bo luat t6 tung hinh sy, khang cdo cta cac bi céo va ‘duong su khac
trong vu an déu trong thoi han quy dinh cta phap luat, viéc ving mait mot sb
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duong su qua kiém tra thi da duoc Toa an da triéu tap va da téng dat hop 1€,
khong thu¢c truong hop hoén phién toa theo quy dinh tai Diéu 352 Bo luét
T4 tung hinh su, Hoi dong xét xtr giai quyét vu an theo quy dinh cua phap luit.

[2]. V& noi dung:

[2.1]. Xem‘xét khang cao 01:1a cac b1 cao Pham Thi B va bi cao Pham
Thi Thu T, HOo1 dong xét xir xét thay:

[2.1.1]. Trong qua trinh hoat dong kinh doanh, theo Ngan hang N4, Chi
nhanh B3, tinh dén ngay 09/01/2017, Cong ty TNHH T12 do 6ng Phan Lam H
lam Giam déc con ng Ngan hang N4, Chi nhanh B3 12 Hop dong tin dung véi
s6 tién 13 13.855.485.959 ddng no gbc, cong voi tién 1ai thanh 15.166.348.859
d6ng, con theo Ban tu khai, Ban trinh bay ctia 6ng Phan Lam H tai hd so vu an
thé hién dén thoi diém thang 6/2015 Cong ty TNHH T12 con du no tai Ngan
hang N4, Chi nhanh B3 s6 tién tir 13,5 ty dén 14,6 ty dong (Buit luc 1597, 1598,
tir 1692 dén 1697), Cong ty TNHH T12 dam bao khoan ng vay bang 07 Hop
dong thé chap tai san, trong do6 thé hién tai san Cong ty TNHH T12 di thé chap
cho Ngan hang N4, Chi nhanh B3 tai dia chi: L6 B, B KCN P, thira dat co dién
tich 25,020m* gdm: Nha mdy sdn xudt dam gé va mdy méc thiét bi; Nha lam
viéc, Tuong rao, céng ngo, Nha bao vé (nha thuong truc);, Nha dé xe; nha an;
Bé nuéc phong chay chira chay; 01 tram cdn é t6 60 tan.

[2.1.2]. Qua trinh ky két cac hop dong thé chap tai san thi c6 02 Hop dong
thé chap tai san s 01 ngay 04/01/2009 tai Piéu 2 cua Hop dong Ngan hang
khong ghi noi dung dé trong. Sau d6 can bo ngan hang di ty y ghi thém noi
dung tén don vi: Cong ty TNHH T12; dia chi: L6 B, B4, dién tich: 25.020 m2;
Muc dich sir dung: Pau tir xdy dung nha may C3, ché bién lam san XK va tiéu
thu ngi dia; Thoi han sw dung: Tir ngay 29/02/2004 den hét ngay 31/12/2048;
Nguon goc sir dung thué lai dat gdn voi két cau ha tang KCN, Hop dong thé
chdp tai san s6 01/2012, chua dwoc dang ky giao dich bdo dam theo quy dinh 1y
do Cong ty TNHH T12 chuwa hoan tit hé so cdc hang muc dé giri cho Ngan
hang N4 dé dang ky giao dich bdo dam. Xét thiy, viéc ghi thém vao Hop dong
thé chap néu trén cta can bo ngan hang 1a khong ding phap ludt, tuy nhién, ndi
dung ghi thém chi bo sung dir liéu, thong tin dung voi thuc té va phu hop véi
cac Hop dong thé chap sd 01 ngay 20/6/2009, ngay 16/9/2009 ngay 04/11/2009
va Hop dong thé chap s6 01/2012 ngay 17/9/2012, (trong dé, Hop dong thé chap
s6 01/NHNT ngay 04/11/2009 va Hop dong thé chap s6 01/2012 ngay
17/9/2012 co xac nhan cua Ban quan Iy cac khu cong nghiép, kinh té tinh Binh
Dinh xdc nhdn), khong 1am thay doi, khac biét ban chat cua cac Hop dong thé
chap.

Ngay 25/9/2009 Céng ty T12 dugc UBND tinh Binh Binh cip
GCNQSDD, dién tich 25.011,8 m?, 1& ra Céng ty T12 phai b6 sung GCNQSDD
noi trén cho cua Ngan hang N4 theo cac Hop dong thé chap da ky két, nhung
ngay 02/04/2010, 6ng Phan Lam H d thé chap va giao GCNQSDD noéi trén va
mot phan tai san trén dat cho ba Pham Thi Thu T (But Luc 2129,2131), 1a anh
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hudng dén quyen va lot ich hop phap cua Ngén hang N4, Chi nhanh B3,
bai 18, quyén sir dung dat va tai san gin lién da duogc thé chip cho Ngan hang.

[2.1.3]. Do Céng ty TNHH T12 dé ng qua han nén ngay 19/11/2013,
Ngén hang giri don khoi kién tai Toa 4n nhan dan tinh Binh Dinh dé yéu cau
Cong ty T12 trd no va xu 1y tai san thé chap dé thu hdi no vay cua 12 hop déng
tin dung noi trén.Qua trinh giai quyét vu an ndy 6ng Phan Lam H Giam dbc
Cong ty TNHH T12 ¢6 tinh kéo dai, tri hodn viéc giai quyét vu an dan su, Toa
an nhan dan tinh Binh DPinh da nh1eu lan dua vu an ra xét xur nhung déu phai
hoén phién toa do Phan Lam H yéu cau giam dinh vé chir ky ctia minh trén 02
hop ddng thé chip tai san s6 01/NHNT ngay 16/9/2008 va 01/NHNT ngay
16/9/2008, nhung sau khi giam dinh, két qua giam dinh 1a do 6ng H ky, dén nay
vu 4n van chua dugc giai quyét xong.

[2.1.4]. Trong khi Toa an nhan dan tinh Binh DPinh dang giai quyét vu 4n
giita Ngan hang khoi kién Cong ty T12 chua c6 két qua thi dén ngay 06/8/2014
Pham Thi Thu T khéi kién yéu cau Cong ty TNHH T12 tra ng, 1y do khéi kién,
do trudc do vao ngay 02/4/2010, vo chéng ba Pham Thi B va 6ng Phan Lam H
(dai dién cho cong ty TNHH T12) vay tién cia Pham Thi T(em ruot cua
Pham Thi B), so tién 10 ty dong, ngay 04/9/2014 Toa an nhan dan thanh phd
Quy Nhon da hoa giai thanh véi sy thoa thuan cua Pham Thi Thu T va 6ng Phan
Lam H, noi dung Cong ty TNHH T12 tra cho Pham Thi Thu t 1a 10 ty tién goc
va 5.741.000 dong tién ldi; thoi gian tra 1a ngay 04/10/2014, dong thoi thoa
thuan tai san thé chéap 1a Quyén str dung dat sé AP612529 do UBND tinh Binh
Dinh cap ngay 25/9/2009 dién tich 25.011. 8m®, thira dat s6 130, to ban do so 15
va mot phan tai san trén dat 13 nha kho va céac Vat kién trac khac thudc quyen SO
hitu cia Cong ty TNHH T12. Ngay 12/9/2014 Toa an nhan dan thanh phé Quy
Nhon ra Quyét dinh Cong nhan sy thoa thuan cua cac duong su. Sau do,
Pham Thi Thu T l1am don yéu cau Thi hanh an, ngay 24/10/2014 Cuc thi hanh an
dan sy tinh Binh Dinh ra Quyét dinh thi hanh an, tai Bién ban giao, nhan tai san
dé can trir nghia vu thi hanh 4n, ngay 27/11/2014, 6ng H va ba B dai dién cho
Cong ty TNHH T12 da thoa thuan giao toan b quyén str dung dat va tai san gin
lién trén thira dat dién tich 25.011,8 m* ma truéc d6 Cong ty TNHH T12 da thé
chap cho Ngan hang N4 cho ba  Pham Thi Thu T(But luc 297, 298), trong do,
bao gom Nha mady san xudt dam gé va may méc thiét bi; Nha lam viée; Twong
rao, cong ngo; Nha bao vé (nha thuwong truc); Nha dé xe; nha an; Bé nudc
phong chady chita chdy; 01 tram cdn 6 t6 60 tan. S6 tai san nay dugc Hoi dong
dinh gi4 tai san trong t6 tung hinh sy tinh Binh Pinh xac dinh va két luan vao
ngay 18/7/2017 ¢ gia tri 1a 3.138.133.000 dong.

[3]. Xem xét viéc vay so tién 10 ty giita Cong ty TNHH T12 véi bi céo
Pham Thi Thu T, xét thay:

_[3.1]. Trong qua trinh diéu tra va xét xir so tham, bi cao Pham Thi Thu T
cho rang ngudn tién 10 ty dong cho Cong ty T12 vay la tién do bi cdo thira ké tai

san ctia cha me dé lai, tai phién toa phuc tham bi cdo trinh bay do cha me bi cao
cho 350 cay vang, bi cdo ban vang nhi€u lan, chu yéu & thi truong cho den,
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khong co gidy to, lay §6 tién 10 ty dong dé cho Cong ty TNHH T12 vay, 161 khai
cua bi cdo la mau thuan, khong c6 co sé chirng minh dugc ngudn tién cho Cong
ty T12 vay.

[3.2]. Két qua diéu tra da thu thap, giam dinh nhu sau:

[3.2.1]. D6i v6i Pham Thi Thu T di cung cip céc tai liéu ching ct: Hop
ddng vay muon tién sé 03; phiéu thu tién sé 16 ngay 02/4/2010 va phiéu thu sd
28 ngay 18/11/2011 dé khoi kién tai Toa an nhan dan thanh phé Quy Nhon. Co
quan diéu tra da trung cau giam dinh 03 tai liéu nay. Ngay 08/9/2015, Phan vién
khoa hoc hinh su tai Pa Nang da giam dinh va két luan:

+ Hinh d4u tron c6 nodi dung “Céng ty T12 -TP Q, tinh Binh Dinh,
SPKKD 3502000171-CTTNHH” trén Gidy nhan ng vay dé ngay 02/4/2010 va
hinh dau tron (qua photocopy ) ¢6 ndi dung  “Céng ty T12 -TP Q, tinh Binh
Pinh-SPKKD 3502000171-CTTNHH” trén Gidy nhan ng vay (ban photocopy
tir ban gdc), dé ngay 18/11/2011 véi mau hinh dau tron c6 ndi dung “Cong ty
T12-TP Q, tinh Binh DPinh-SBDKKD 3502000171-CTTNHH” cua Cong ty
TNHH T12, tinh Binh Dinh 1a khong phai dugc in ra tir mdt con dau.

+ Chit ky va chit viét (qua photocopy) mang tén “ P. Nhat Chiéu” va
Ph. Nhat Chiéu” trén “phiéu thu” ( ban photocopy), s6 16 dé ngay 02/4/2010 va
“Phiéu thu” (ban photocopy), s6 28 dé ngay 18/11/2011 v6i mau chir ky va chir
viét ding tén Pham Nhat C 1a khong phai do cing mot ngudi ky va viét ra.

+ Chir ky va chit viét (qua photocopy) mang tén “Nguyén Thi Ngoc N1”
va trén “Phiéu thu” (ban photocopy), so 16, dé ngay 02/4/2010 va “ Phleu thu”
(ban photocopy), sé 28, dé ngay 18/11/2011 véi mau chit ky va chir viét dimg
tén Nguyén Thi Ngoc N1 13 khong phai do cing mot nguoi ky va viét ra.

[3.2.2]. Qua diéu tra xac dinh dugc con ddu dong trén gidy nhan no cia
Pham Thi Thu T vao ngay 02/4/2010 dugc Cong ty TNHH T12 nhan vao ngay
06/8/2012, do d6 con dau nay khong thé dong 1én gidy nhan no vao ngiy
02/4/2010. Két luan giam dinh ciing nhu 16i khai ctia Pham Nhat C, Nguyén Thi
Ngoc N1 déu khong phai do C va N1 viét va ky tén. Theo két qua diéu tra xac
minh tai Bao hiém xa héi tinh Binh Dinh thi Pham nhat C2, Nguyén Thi Ngoc
N1 da nghi viéc tai Cong ty TNHH T12.

[4]. Sau khi ban 4n bi Toa 4n nhan dan cép cao tai Pa Ning huy, két qua
diéu tra bo sung da dugc lam rd nhu sau:

- Ngay 14/8/2020, S& Tai chinh tinh Binh DPinh giam dinh trén 02 bao céo
tai chinh ctia Cong ty TNHH T12 nam 2010 va di co6 két luan: Béo céo tai chinh
nam 2010 khong c6 phan anh sd tién 10.000.000.000 ddng vay ctia ba Pham Thi
Thu T trén tai khoan 341 “Vay va no dai han”; trén tai khoan 311 “Vay ngcfn
han” phan anh sé du cudi ky nim 2010 sd tién 16.800.000.000 dong 1a khoan no
vay cua 02 Ngan hang (Ngan hang N4 s6 tién 15.600.000.000 déng; Ngan hang
NG s6 tién 1.200.000.000 dong) khong co khoan ng vay cua Cong ty TNHH T12
vay ctia ba Pham Thi Thu T. (Bl s 3526).
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- S tién 10 ty dong ma Cong ty TNHH T12 vay cua ba Pham
Thi Thu T 1a khong c6 that. Boi 1€, qua xem xét 05 cudn sb cdi do Pham Thi B
ghi chép ma Phan Lam H cung cép (déu 1a s6 pho t6) khong thé hién khoan vay
ng nao cua Pham Thi Thu T, nén khong c6 viéc Cong ty TNHH T12 st dung
tién vay cua bi can T vao hoat dong san xuét kinh doanh.

- Péi vai s6 tién vay cia Ngan hang N4 thi Céng ty TNHH T12 st dung
mot phan vao qua trinh san xuit kinh doanh cta Cong ty, mot phan dung dé tra
13i cho Ngan hang va trd n¢ c4 nhan bén ngoai nhu Nguyén Thi Kim T9, ba
Nguyén Thi Lan P va ba Nguyén N3 nhung khong nh¢ da tra bao nhiéu tién.

- Ngay 02/10/2020, V3 Bo C4 di giam dinh trén Gidy nhan no vay va c6
két luan: Hinh dau tron c6 ndi dung “Cong ty T12” trén hai Gidy nhan ng vay
can giam dinh, so vo1 hinh dau co cung nodi dung trén mau so sanh, do cting mot
con ddu déng ra; Chir ky dung tén Phan Lam H trén 02 gidy nhan ng vay can
giam dinh dugc ky sau khi c6 hinh dau tron c6 ndi dung “Cong ty T12”. Hinh
dau tron c6 nodi dung “Cong ty T12” duoc dong trude khi co phan ndi dung in
trén 02 (hai) “Giay nhan no vay”. Qua tai liéu diéu tra cho thay, hai gidy nhan
ng vay nay dugc cac bi cdo tao ra tur tai liéu da c6 con dau cua Cong ty TNHH
T12 tir trudc. Do vy, hai gidy nhan no vay nay, khong duoc xem xét 1a ching
cu trong vu an.

[5]. Cac chimg ctr khac da dugc Co quan diéu tra thu thap dugc nhu sau:

- Trong 15 cudn sd ké toan do cac ké toan ctia Cong ty TNHH T12 ma Co
quan diéu tra di thu gitr duoc khi kham xét tai Cong ty TNHH T12 vao ngiy
31/3/2016 khong c6 ghi chép nodi dung thu ctia Pham Thi Thu T sd tién
10.000.000.000 dong.

- B4o cdo tai chinh Cong ty TNHH T12 giri Chi cuc thué thanh phd Q vao
cac ndm 2010 va 2011 déu khong thé hién khoan vay dai han (5 nam) cia T 1a
10.000.000.000 dong. (Khoan vay dai han: Nam 2010: s6 cubdi nim
1.862.500.000 dong, s6 dau nam 2.502.500.000 dong; Nam 2011: sd cudi nim
1.102.828.000 dong, s6 dau nim 1.862.500.000 dong).

Cac tinh tiét, sy kién néu trén phu hop véi 10i khai ctia 6ng Phan Lam H
co trong hé so vu an, 101 khai cua 6ng H dugc thu thdp dung trinh ty, thu tuc do
B luit tb tung hinh sy quy dinh. Viéc cac bi cao Pham Thi B va bi cao Pham
Thi Thu T cho rang viéc vay muon tién ctia ba T 13 co that, nhung khong phu
hop véi tai liéu ching da thu thap co trong hd so vu an.

Vi két qua diéu tra ban dau ciing nhu két qua diéu tra bd sung, cho thay
viéc vay sb tién 10 ty dong giira Cong ty TNHH T12 voi ba Pham
Thi Thu T 1a khéng c6 that, tao ra nham dé tau tan tai san da thé chap cho Ngan
hang TMCP N4 - Chi nhanh B3, 6ng H, ba B va ba T thyc hién hé so vay tién
ctia ba T, ba M2 rdi sir dung ho so d6 khoi kién thong qua Toa an, Co quan thi
hanh 4n dé chiém doat tai san dang thé chap cho Ngan hiang TMCP N4,
Chi nhanh B3, tai san c6 gia tri 1a 3.138.133.000 dong, hanh vi lam dung tin
nhiém chiém doat tai san cua ong H, ba B va ba T hoan thanh viéc thuc hién toi
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pham ké tir khi ba T nhan duoc tai san thong qua co quan thi hanh an dan
su, trong d6 co gia tri tai san néu trén, dén ngay 18/7/2017 Co quan CSPT
cong an tinh Binh Pinh ban hanh Lénh ké bién tai san s6 01/CSPT-PC44 13 viéc
khic phuc hau qua da bi chiém doat.

[6]. Xem xét khang cdo cuia Cong ty TNHH T12, xét thay:

Cong ty TNHH T12 cho rang qua trinh giai quyét vu an c6 vi pham
to tung nhung khong trinh bay néi dung cu thé va chimg minh viéc  Tda an
cap so tham co vi pham t6 tung, ciing nhu viéc xét xir va ap dung phap luat

tai Ban an so tham, nhu di phén tich néu trén, cac tinh tiét, su kién trong vu an
duoc thu thap dang theo trinh tu, thu tuc do Bo luat td tung hinh sy quy dinh,
dam bao tinh khach quan, chinh xac va phu hop voi cac tai li€u, ching clt c
trong hd so vu an, sau khi c6 Ban an hinh sy phtic thim s 111/2020/HS-PT
ngay 25/5/2020, Toa an nhan dan tinh Binh Pinh da tra hd so yéu cau Vién kiém

sat, Co quan diéu tra diéu tra bo sung day du theo céc ndi dung yéu cau cia
Ban an phuc thim dé ra, phan trach nhiém dan sy do  thiét hai da duoc ngin
chan va hau qua kip thoi khac phuc nén tai Ban an so tham bugc Coéng Ty

T12 tra 3.138.133.000 dong cho Ngan hang TMCP N4 - Chi nhanh Q va duoc
trir vao so tién no 1a khong c6 gl mau thudn va anh huong dén quyén loi cia
Cong Ty T12, do vay, viéc yeéu cau huy Ban an so tham cua Cong Ty T12 khong
dugc Hoi dong xét xir chap nhan. Péi véi viée khang cdo cho rang bi cdo Pham
Thi B va bi cdo Pham Thi Thu T bi oan khong thudéc pham vi khang cao ctua
Cong Ty T12, ndi dung nay da duoc Hoi ddng xét xtr xem xét theo don khang
cao cua cac bi cao.

Tu nhitng nhan dinh néu trén, xét thﬁy, tai Ban an so thim da xét xu cac
bi c4o Pham Thi B va bi cdo Pham Thi Thu T vé tdi “Lam dung tin nhiem chiém
doat tai san’la c6 can ctir phap luat, viéc khang cdo ciia Cong ty TNHH T12 la
khong c6 co s& chap nhan, do vay, Hoi dong xét xir phic tham khong chap nhan
khang cdo cua cac bi cao Pham Thi B; bi cdo Pham Thi Thu T va khang céo cua
nguoi o quyén loi, nghia vu lién quan Cong Ty TNHH T12, giit nguyén Quyét
dinh ctia Ban 4an hinh sy so tham.

[7]. B6i voi 6ng Phan Lam H: Ngay 29/7/2022 Toa an nhan dan tinh Binh
Dinh ra Quyét dinh tra hd so cho VKSND tinh Binh Pinh dé diéu tra bd
sung: Xac dinh lai ty 1& ton thuong co thé, tinh hop phap cua bién ban kham
nghiém giam dinh kha nang lao dong ctia Phan Lam H. Do 6ng H dd mac bénh
hiém nghéo nén ngay 09/9/2022 Co quan CSPT cong an tinh Binh Pinh ra
Quyét dinh tam dinh chi diéu tra vu 4n hinh su s6 37/QD-PC01 va Quyét dinh
tam dinh chi bi can s6 38/Qb-PCO01 ddi v&i bi can Phan Lam H, khi ndo  stic
khoe cua bi can hdi phuc thi Co quan CSPT cong an tinh Binh Dinh s& phuc
hoi diéu tra, xu Iy sau la ¢6 can cu, vi vay, khong xem xét hanh vi, vai tro cua
Phan Lam H trong vu an nay.

[8]. Do ¢4 cac van ban trinh bay cua Cyc thi hanh an dan sy tinh Binh
Dinh; 6ng Nguyén Van T6 va 6ng Nguyén Van T4 la nhiing nguoi c6 quyen loi,
nghia vy li€én quan trong vu an, trinh bay lién quan dén phan nhan dinh tai muc

15


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%E1%BA%A3o
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20an%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20Ty%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20Ty%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20TMCP%20Ngo%E1%BA%A1i%20th%C6%B0%C6%A1ng%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20Quy%20Nh%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20Ty%20%20%20%20%20%20%20%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20Ty%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%C3%A0o%20ch%E1%BB%AFa%20cho%20c%C3%A1c%20b%E1%BB%8B%20c%C3%A1o%20c%E1%BB%A7a%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o,sinh:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ACnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20KV%207,%20P.%C4%90%E1%BB%91ng%20%C4%90a,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%C3%A0o%20ch%E1%BB%AFa%20cho%20c%C3%A1c%20b%E1%BB%8B%20c%C3%A1o%20c%E1%BB%A7a%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o,sinh:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ACnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20KV%207,%20P.%C4%90%E1%BB%91ng%20%C4%90a,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%208,%20KV%202,%20P.Tr%E1%BA%A7n%20Ph%C3%BA,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh;%20ch%E1%BB%97%20%E1%BB%9F:%20113%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20Tp.Quy%20Nh%C6%A1n,%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20Ty%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%C3%A0o%20ch%E1%BB%AFa%20cho%20c%C3%A1c%20b%E1%BB%8B%20c%C3%A1o%20c%E1%BB%A7a%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o,sinh:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ACnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20KV%207,%20P.%C4%90%E1%BB%91ng%20%C4%90a,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%208,%20KV%202,%20P.Tr%E1%BA%A7n%20Ph%C3%BA,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh;%20ch%E1%BB%97%20%E1%BB%9F:%20113%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20Tp.Quy%20Nh%C6%A1n,%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%C3%A0o%20ch%E1%BB%AFa%20cho%20c%C3%A1c%20b%E1%BB%8B%20c%C3%A1o%20c%E1%BB%A7a%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o,sinh:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ACnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20KV%207,%20P.%C4%90%E1%BB%91ng%20%C4%90a,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%208,%20KV%202,%20P.Tr%E1%BA%A7n%20Ph%C3%BA,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh;%20ch%E1%BB%97%20%E1%BB%9F:%20113%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20Tp.Quy%20Nh%C6%A1n,%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20Ty%20TNHH%20%20%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phan%20L%C3%A2m%20H%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phan%20L%C3%A2m%20H%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20an%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phan%20L%C3%A2m%20H%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20an%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phan%20L%C3%A2m%20H%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thi%20h%C3%A0nh%20%C3%A1n%20d%C3%A2n%20s%E1%BB%B1%20t%E1%BB%89nh%20%20%20%20%20%20%20%20%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thi%20h%C3%A0nh%20%C3%A1n%20d%C3%A2n%20s%E1%BB%B1%20t%E1%BB%89nh%20%20%20%20%20%20%20%20%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20TNHH%20Thanh%20B%C3%ACnh:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20T%C3%A0i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201966%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20220%20Nguy%E1%BB%85n%20Th%C3%A1i%20H%E1%BB%8Dc,%20th%C3%A0nh%20ph%E1%BB%91%20Quy%20Nh%C6%A1n,%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20TNHH%20Thanh%20B%C3%ACnh:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20Tu%E1%BA%A5n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201981%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%2021%20Nguy%E1%BB%85n%20V%C4%83n,%20ph%C6%B0%E1%BB%9Dng%20Gh%E1%BB%81nh%20R%C3%A1ng,%20TP.%20Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh

“[5].Cdc van dé khac ’cua Ban an so tham, da cho rang hanh vi cia nhitng nguoi
néu trén, ¢6 dau hi¢u cua td1 pham “Thiéu trach nhiém gdy hdau qua nghiém
trong”’, H01 dong xét xur phtic thdm nhan thay:

[8.1]. Pbi v6i 6ng Nguyén Vin T6, trong quéa trinh gidi quyét vu an
Pham Thi Thu T khéi kién Cong ty TNHH T12 vé viéc doi khoan no 10 ty déng,
do hai bén hoa giai thanh, can ctr vao Bién ban hoa giai thanh ngay 12/9/2014
ctia cac bén duong su, Toa 4n nhan dan thanh phd Quy Nhon di ban hanh céc
Quyét dinh sd 169/2014/QDST-DS va sd 170/2014/QDST-DS vé viéc cong
nhan sy thdéa thuan gitra cac bén duong su. Xét théy, do cac Quyét dinh cong
nhén sy thoa thuan gitta cac bén duong sy néu trén co vi pham nghiém
trong thil tuc t6 tung, thu thap ching ctr khong day du va bo sot nguoi co quyen
loi, ngh1a vu lién quan nén da bi Toa an nhén dan cap cao tai Pa Nang huy theo
thu tuc giam dbc tham, hanh vi cta 6ng Nguyén Vin T6 ¢6 nhiéu thiéu sot, vi
pham quy dinh cua B luat t6 tung dan sy, tuy nhién, chila do nhan thic, tai
hé so vu an chua c6 tai liéu, chimg ¢t ndo chirng minh vé hanh vi vi vu loi dé co
tinh 1am sai cia 6ng T6, mat khac, 16i chil yéu 1a do cac duong su cung cap
tai liéu, ching cir khong dung, che ddy muc dich cua ho, lam cho Tham phan
khong thé biét duogc, hon nita, hau qua thiét hai thuc té chua xay ra, tai san thi
hanh 4n ciing da duoc ngan chan, khic phuc.

[8.2]. Péi voi 6ng HO6 Quang V2, Nguyén Van C1, Nguyén Vian T4 1a can
bo thuéc Cuc Thi hanh an dan sy tinh Binh Pinh, t6 chirc thuc hién cac Quyét
dinh s6 169, 170/2014/QDST-DS ctia TAND TP Quy Nhon vé viéc  cong nhan
su thda thuan cua cac bén duong su, da c6 hanh vi khong x4c minh, lam 1o vé tai
san cua Cong ty TNHH T12, khong ghi trong bién ban xac minh tai san nao la
tai san thudc quyén s hitu cia Cong ty T12 va tai san ndo Coéng ty TNHH T12
d3 thé chip cho Ngan hang N4 Chi nhanh Q ma tién hanh 1ap bién ban ghi nhan
su  thoa thuan gitta 6ng Phan Lam H dai dién Cong ty TNHH T12 va ba Pham
Thi Thu T, giao mot so tai san ciia Cong ty T12 khong co trong Quyét dinh cong
nhan sy thoa thuan cho Pham Thi Thu T, trong lic  tai san ndy dang con thé
chap Ngan hang N4 — Chi nhanh Q, nhu viy, cac 6ngVinh, ong C1, 6ng T4 thyuc
hién khong déy du céc trinh tu, tha tuc thi hanh an dan su, vi pham quy dinh tai
Picu 44 Luat THADS, thiéu trach nhiém trong viéc thyc hi¢én nhi€ém vuy. Tuy
nhién, cac Quyet dinh s6 169, 170/2014/QDST -DS cia TAND TP Quy Nhon,
d3 bi Uy ban tham phan Toa an nhan dan cap cao tai Da Nang xur  huy theo trinh
tu giam ddc tham, dé diéu tra xét xir lai, tai san thi hanh 4n van con nguyén
trang, hau qua thiét hai truc tiép tr hanh vi thiéu trach nhiém cta cac ong V2,
ong C1, 6ng T4 chua xay ra, tai sdn da dugc ké bién theo Lénh ké bién tai san $6
01/CSDT-PC44 ngay 18/7/2017 ctia Co quan CSDT cong an tinh Binh Pinh,
dugc giao cho 6ng Phan Lam H — Giam dbc cong ty TNHH T12 bao quan cho
dén khi Toa 4n nhan dan tinh Binh Dinh giai quyét xong vu an.

[8.3]. Xem xét vé cac quy dinh cia B6 luat t6 tung hinh sy, xét thay,
Hoi dong xét XU so tham 'khong xem xét gi vé hanh vi cta cac 6ng Nguyén Vian

T6, Ho Quang V2, ngyen Vin C1 va 6ng Nguyén Vin T4 nhung lai nhan dinh
nhiing ngudi nay c¢6 dau hi¢u cua tdi pham trong ban an 1a vuot qué gioi han vé
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pham vi, thAm quyén xét xir, ndi dung nhan dinh nay khong lién quan dén
hanh cac vi pham tdi cua céc b1 cdo dang bi truy t0 va xét xur trong vu ér‘l. Theo
quy dinh tai d, d‘, g khoan 2 Diéu 260 ,B(} 1u2flt t0 tung hjnh sur, Ho1 dong xét
xu chi duge quyén nhan dinh nhitng van d¢ lién quan dén hanh vi cta cac bi cao
dang bi truy t0, truong hop néu phat hién cé‘ dau hiéu to1 pham thi khai t6 theo
quy dinh tai khoan 4 Diéu 153 hodc c6 quyén kién nghi phong ngua t6i pham,
khic phuc vi pham hodc nhan dinh vé tinh hop phap cua hanh vi, quyét dinh t6
tung cua Piéu tra vién, Kiém sat vién, hon nita, tai Bién ban ~ nghi an Hoi
dong xét xir so tham cling khong thao luan va quyet dinh gi d6i voi ndi dung
trén, nhung lai nhan dinh cac 6ng Nguyen Vin T6, H6 Quang V2, Nguyén Vin
C1 va ong Nguyén Vin T4 “cé ddu hiéu ciia toi pham T) hiéu trdach nhiém
gay hdu qua nghiém trong”, 1a khong dung quy dinh tai Diéu 326 B0 luat to
tung hinh su.

_ Tur nhimg phén tich néu trén, Hoi dong x¢ét xur phuc tham xac dinh
phan nhén dinh v€ dau hi¢u cua t6i pham “Thieu trach nhiém gdy hdu qua
nghiém trong” tai muc “[5] Cdc van de khdac’ d6i v6i cac 6ng Nguyen Van T6,
HO6 Quang V2, Nguyén Van C1 va 6ng Nguyén Van T4 tai Ban an hinh su
so tham la khong diing quy dinh cua phép luat.

[9]. Pbi voi quyét dinh vé 4n phi so thAm ciia Ban an so tham, khong c6
khang cao, khang nghi, Ho1 dong xét xtir khong xem xét.

[10] V& 4n phi phtic thAm: Do khong chép nhan khang cdo nén cac bi cao
Pham Thi B; Pham Thi Thu T va nguo1 c6 quyén 191, nghia vu lién quan Cong ty
TNHH T12 phai chiu an phi phtc tham theo quy dinh cia  phéap luat.

Vi cac 18 trén;

QUYET PINH:

Cian ctr diém a khoan 1 Piéu 355; Di¢u 356 Bo ludt T6 tung hinh su,
khong chap nhan khang cao ‘cﬁa bi cdo Pham Thi B; bi cdo Pham Thi Thu T va
khang cdo cua nguoi co quyén loi, nghia vu lién quan Cong Ty TNHH T12, gitr
nguyén Ban an hinh su so tham.

 Ap dung khoan 4 Diéu 175, khodn 2 Piéu 51; Dieu 48 B¢ ludt Hinh su;
Diéu 584, Diéu 589 cua BLDS 2015. Xu:

1. V& toi danh: Tuyén bo cac bi cao Pham Thi B, Pham Thi Thu T déu
pham t01 “Lam dung tin nhiém chiém doat tai san”.

2. V& hinh phat:

2.1. Xt phat: Bi cao Pham Thi B 12 (Mwoi hai) nam tu. Thoi han chép
hanh hinh phat tu tinh tir ngay 15/7/2016.

2.2. Xu phat: Bi cdo Pham Thi Thu T 10 (Mwoi) nam tu. Thoi han chép
hanh hinh phat tu tinh tr ngay 19/7/2017.
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3. Vé boi thuong thiét hai: Buge Cong ty TNHH T12, dai dién 1 6ng Phan Thai
Anh M2 phai boi thuong cho Ngan hang TMCP N4, chi nhanh B3 s6 tién
3.138.133.000 dong.

4. V& an phi phuc thim: Ap dung khoan 2 Piéu 23, Nghi quyét sb
326/2016/UBTVQH14 ngay 30.12.2016 ctia Uy ban thuong vu Qudc hoi vé an
phi va 1€ phi Toa an. Céc bi cdo Pham Thi B, Pham Thi Thu T, Céng ty TNHH
T12 dai dién 1a 6ng Phan Thai Anh M2 mdi nguoi phai chiu 200.000 dong.

5. Quyét dinh ctia Ban an so ‘ghém vé an phi so tham, khong c6 khang co,
khang nghi, c6 hi¢u luc phép luat ké tir ngay hét thoi han khang cao, khang nghi.

Ké tir ngdy nguoi duoc thi hanh an c¢6 don yéu ciu thi hanh an ma nguoi
c6 nghia vu thi hanh an khong tra hodc tra khong diy du thi con phai chiu tién
13i v&i muc 13i suét theo quy dinh tai khoan 2 Diéu 468 cua Bo luat dan su tuong
g véi s tién thoi gian cham tra.

Truong hop Ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh
an Dan su thi nguoi dugce thi hanh 4n dan sy, ngudi phai thi hanh an dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6,7 va 9 Luat thi hanh
an dan su, thoi hiéu thi hanh 4n dugoc quy dinh tai Piéu 30 Luat thi hanh an
dan sy”.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: A A n b 8 A
“TANDTC - Vu I TM. HOI DONG XET XU PHUC THAM

- VKSNDCC tai Pa Ning; THAM PHAN - CHU TOA PHIEN TOA
- TAND tinh Binh Dinh;

- VKSND tinh Binh Dinh;

- Co quan CSDT CA tinh Binh Dinh;

- Co quan THAHS CA tinh Binh Dinh; (Di ky)

- Phong HSNV CA tinh Binh Dinh;

- S& Tu phép tinh Binh Dinh;

- Cuc THADS tinh Binh Dinh;

- Trai tam giam Cong an tinh Binh Pinh;

- Cé4c bi cdo (qua trai tam giam); A .
“Lunu: H 0 vy dn, Phong ACTP, LTHS. Truong Cong Thi
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https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20TMCP%20Ngo%E1%BA%A1i%20th%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20chi%20nh%C3%A1nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%C3%A0o%20ch%E1%BB%AFa%20cho%20c%C3%A1c%20b%E1%BB%8B%20c%C3%A1o%20c%E1%BB%A7a%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o,sinh:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20B%C3%ACnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20KV%207,%20P.%C4%90%E1%BB%91ng%20%C4%90a,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thu%20Th%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%208,%20KV%202,%20P.Tr%E1%BA%A7n%20Ph%C3%BA,%20Tp.Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh;%20ch%E1%BB%97%20%E1%BB%9F:%20113%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20Tp.Quy%20Nh%C6%A1n,%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thanh%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n:%3C/b%3E%20Phan%20Th%C3%A1i%20Anh%20Minh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20L%C3%B4%20C7-02-%20Khu%20chung%20c%C6%B0%20Ho%C3%A0ng%20Anh%20Gia%20Lai,%20th%C3%A0nh%20ph%E1%BB%91%20Quy%20Nh%C6%A1n,%20t%E1%BB%89nh%20B%C3%ACnh%20%C4%90%E1%BB%8Bnh

