TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NAM DINH Poc 1ap — Tw do — Hanh phic

Ban 4n s6: 49/2017/DS-PT
Ngay: 21/12/2()17 ‘
Vv::" Tranh chap hop dong vay tai san ".

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH NAM PINH

- Thanh phin Hpi dong xét xir phiic tham goém co:

Thdam phan - Chii toa phién toa: Ong Pham Tién Diing

Cdc tham phén: Ong BUi Xuan Lai
Ong Hoang Cao Tan

- Thur ky phién toa: Ong La Ngoc Tién — Thu ky Toa an nhan dan tinh
Nam Dinh

- Dai di¢n Vién kiém sdt nhén dén tinh Nam Dinh tham gia phién toa:
Ba Truong Thi Minh Thay — Kiém sat vién.

Ngay 21 thang 12 nam 2017 tai Tru s¢ Toa 4n nhén dén tinh Nam Dinh xét
xu phic tham cong khai vu an dan sy thu Iy s6 75/2017/TLPT- DS ngay 15
thang 11 nam 2017 ve: "Tranh chap hop dong vay tai san”.

Do Ban an so tham s6 18/2017/DSST ngay 10 thang 10 nim 2017 ctia Toa
an nhan dan huyén Truc Ninh bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr s6 108/2017/ QD-PT ngay 28 thang
11 ndam 2017 gitra cac duong su:

- Nguyén don: Ba Bui Thi D - sinh nam 1961

Dia chi: Thon 13, xa T, huyén T, tinh Nam Dinh.

- Bi don: Ba Tran Thi N — sinh nim 1968.

Dia chi: Boi 2, Thon A, Xa T, huyén T, tinh Nam Dinh.

- Ngueoi ¢6 quyén va nghia vu lién quan: Ong Pham Vin S — sinh nim 1964.
Dia chi: D612, Thon A, xa T, huyén T, tinh Nam Dinh.

Tai phién toa: ba B, ba N ¢6 mat, ong S Véng mat.
NOI DUNG VU AN

Theo &n so tham thi ndi dung vu an nhu sau:
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Trong don khdi kién va ban tw khai, bién ban hoa gidi, bién bdn ldy loi
khai ba Bui Thi D trinh bay:

Niam 2015 ba N vay tién ctia ba D nhiéu lan, dén ngay 29/8/2015 vo chong
ba N dén chdt no sb tién 200.000.000 déng (Hai tram triéu dong). Chong ba N
1am chu thau xay dung nén vo chong ba N héi vay sd tién trén dé tmg luong cho
cong nhan. Khi vay c6 thoa thuan 13i suat ngay 1a 1.000d/01 triéu/ ngdy, thoi han
tra khong thoa thuan, néu khéng tra dugce gde thi phai tra 14i. Sau khi vay, ba N
1én tra dugc 3 thang 1i tirc 13 tra hét thang 11/2015, mdi thang 06 triéu dong. Tur
d6 dén nay vo chong ba N khong tra ca gdc 14n 13i, ba B c6 dén nha doi nhiéu
1an nhung vo chong ba N khong tra. Ngoai ra ba N con choi 03 suit phuong ho
do ba P dung lam chu phudng. Phuong cd 20 xuit, mdi xuat dong 10.000.000
déng (Muoi triéu dong) ai 14y trudc thi phai mua, Phuong bat dau tir thang
20/8/2015 dén thang 3/2017 1a két thiic. Ba N d 1ay 02 sudt phuong (Suét thir 1
va sudt thir 5) cOn lai 1 suat ba N chua lay va di dong duogc 8 thang, 02 suit lay
roi da dong 20.000.000 dong x 8 = 160.000.000 ddong, xuat thir 03 sau khi trir 1
ba N méi dong duoc 67.300.000 dong (Sau muoi bay triéu ba trim nghin dong).
Tir thang 4/2016 dén thang 03/2017 ba N khong dong nén ba B da phai bo ra
240.000.000d dé dong phuong cua 02 xuat ma ba N d4 1iy. Pén nay, trir s6 tién
phuong cia suat cOn lai moi déng dugc 8 thang thi ba N con ng ba B
172.700.000 dong (Mot trim bay muoi hai tridu bay trim nghin dong). Nay ba
D yéu céu Vo Chéng ba N phai tra ng cho ba s tién 200.000.000 (Hai tram triéu)
ddng tién vay va sb tién _phuong 1a 172.700.000 (M6t tram bay muoi hai triéu
bay tram nghin) dong tong sb tién hai mén ng la 372.700.000 (Ba tram bay
muoi hai triéu bay trim nghin) dong véi 13i suat ngan hang 1a 0,6%/thang thoi
gian tinh tir thang 01 nim 2016 dén ngay xét xir.

Ba D cung cdp chimg ctr chirng minh cho yéu cau khoi kién: Gidy vay tién
ctia vo chong ba N ngay 29/8/2015, Gidy bién nhan rat phudng ctia ba N ngay
29/8/2015 va ngay 20/12/2015, ban pho t6 danh sach nhitng nguoi choi, phuong
va rat phuong.

Tai ban tu khai, bién ban hoa giai, bién ban lcfy 107 khai ciia ba Tran Thi N
co noi dung trinh bay:

Trong ndm 2015, ba c6 vay tién ba B nhiéu lan. Dén ngay 29/8/2015, vo
chong ba dén nha ba P chot s6 tong cong ng 1a 200.000.000 (Hai tram triéu)
dong. Khi vay ba véi ba D d4 thoa thuan 14i ngay 1a 2.0004/01 tri¢u/ngay. Ba da
tra 14 ba D dén hét thang 12/2015. Ciing trong thang 8/2015, ba N ¢6 tham gia
02 suat phuong va ba Hoang Thi L ¢ xa V, huyén T choi 01 suat, mdi suat dong
10 triéu dong. Thang 8/2015, ba L ldy suat phuong dau tién duge 135.000.000
dong (Sau khi true tién mua va suat cua nha khong phai dong), ba L nho ba N lay
ho va cam ho vé. Sau khi 14y tién, ba N giao lai cho ba L. Khi nhan tién ba N ¢6
viét gidy bién nhan phuong, chit viét, chir ky trong gidy 1a cia ba N va 6ng
Pham Van S chong ba N cling ky nhan trong glay bién nhan. Thang 12/2015, ba
c6 lay mot suat phuong duge 139.000.000 dong (Sau khi trir tién mua phudng
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va suit phuong cta nha khong phai dong). Sau khi rat tién, ba tra 14 12.000.000
dong/thang (tra 03 thang) tién 14i cua khoan tién 200.000.000 dong va tra ho cho
chi Nguyén Thi T ¢ xa V, huyén T 50.000.000 dong, ba lay vé 58.000.000 dong.
Théng 01/2016, ba lay tlep suat phuong thir 2, ba lay vé& 181.000.000 dong (Sau
khi trir tién mua va suat dong ctia minh). So tién nay ba N da tra ng vao khoan
vay 200.000.000 dong ctia ba B. Sau d6, tién phudng ba dong cho ba B 03 suit
phuong (30.000. OOOdong/Olthang) Hién nay ba chi cOn ng ba B 240.000.000
dong tién phudng, khdng ¢ 14i. S tién nay ba xin tra dan.

Ba N khong xuét trinh dugc gidy to, tai liéu ching minh cho 16i khai cua
minh.

Tai phién toa so tham:

Ba Bui Thi P van gitt nguyén yéu cau: Dé nghi HPXX budc ba N phai tra
cho ba 372.700.000 dong ( 200.000.000 dong nhu gidy bién nhin ngay
29/8/2015 va 172.700.000 dong tién phudng) véi 13i xuat 0.6 %/thang, thoi gian
tinh 14i xuat tinh tir thang 01/2016 dén ngay xét xir.

Ba Tran Thi N ¢6 y kién: Ba chi con ng 160.000.000 dong tién phuong,
khong cd 1&i va con ng 150.000.000 dong tién vay ng. SO tién nay ba xin tra dan
cho ba b.

Tir noi dung trén ban an so tham dan sy sb: 18/2017/DSST ngay 10 thang
10 nam 2017 ctia Toa 4n nhan dan huyén Truc Ninh, tinh Nam Dinh di quyét
dinh: Ap dung Diéu 463, 466, 468, 469, 471 BLDS 2015.

1. Chap nhan yéu cau khoi kién cua ba Bui Thi B d6i véi ba Tran Thi N va
ong PhamVan S.

2. Budc ba Tran Thi N va ong Pham Van S phai c6 trach nhiém tra ba Bui
Thi D s6 tién no gbe 1a 200.000.000 (Hai tram triéu) dong + 172.700.000 (Mot
trim bay muoi hai triéu bay trim nghin) dong tién phuong + 22.800.000 (Hai
muoi hai triéu tdm trim nghin) dong tién 1di. Tong cong la 395.500.000 (Ba
tram chin muoi nam triéu nam traim nghin) dong.

Chia trach nhiém theo phan, éng S phai co trach nhiém tra cho ba b:
100.000.0004 + 43.175.0004d + 11.400.000d = 154.575.000 (Mot trdm ndm muoi
bén tridu nam tram bay muoi lim nghin) dong. Ba N phai c6 trach nhiém tra cho
ba b: 100.000.000d4 + 129.525.000d¢ + 11.400.000d¢ = 240.925.000 (Hai tram
bbén muoi triéu chin trim hai muoi lam nghin) dong.

Sau khi an ¢6 hi¢u luc phap luat bén cé nghia vu cham tra tién thi bén d6
phai tra 13i di voi s tién cham tra theo 14i suit co ban do Ngan hang nha nudc
cong b tuong ung vi thoi gian cham tré tai thoi diém thanh toan.

Ngoai ra ban 4n so thdm con tuyén vé phan an phi, quyén khang co va
bién phap bao dam thi hanh &n cho cac duong su.
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~Ngay 25/10/2017 Ba Tran Thi N c6 don khang cdo toan bd ban an so thim
s0 18/2017/DSST ngay 10 thang 10 nam 2017.

Tai phién toa phiic tham:

Ba Tran Thi N van giit nguyén yéu cau khang cdo va trinh bay: Ba chi con
no ba P 150 triéu tién vay va 160 triéu tién phuong .Toa an huyén Truc Ninh
Xét xir budc ba phai tra cho ba P khoan tién vay 1a 200 triéu, tién phuong 1a
172,7 triéu dong, tién 1ai 1a 22.800.000 dong la khong dang. Lai suit tién vay ba
phai tra theo thoa thuan 2. 000ddng/1.000.000/ngay 1a qua cao ba dé nghi xem
xét lai tién 13i. V& tai liéu chtng ct ba 1a nguoi di vay ba D khong giao cho ba
gidy to gi, ma ba P chi bao ba ky vao s6 ciia ba D nén ba khong co tai liéu
chtng ctr gi dé nop.

Ba Bui Thi P giit nguyén yéu cau khoi kién: D& nghi cap phuc tham budc
ba N phai tra cho ba 372.700.000 dong ( 200.000.000 dong nhu gidy bién nhan
ngay 29/8/2015 va 172.700.000 dong tién phudng) véi 13i xuat 0.6 %/thang, thoi
gian tinh 13i xuat tinh tir thang 01/2016 dén ngay xét xir.

Y kién phat biéu cta Kiém sat vién tham gia phién toa: Tham phan chi toa
phién toa — Hoi dong xét xtr da chap hanh ding quy dinh ctia Bo luét t6 tung dan
su trong qua trinh giai quyet vu an cting nhu tai phién toa phuc tham, nhimng
nguoi tham gia to tung chap hanh ding cac quy dinh cta Bo luat té tung dan sy.

Vé noi dung khang céo:

1. Ba N khong dua ra duoc tai lidu chimg ct gi dé ching minh cho yéu cau
khang cao cua ba 13 c6 co sd. Do vay yéu cau khang cdo cta ba N khong duge
chap nhan. Dé nghi Hoi dong xét xtr: Ap dung khoan 1 Diéu 308 giit nguyén ban
an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai li¢u co6 trong ho so vu an dugc tham tra tai phién
toa, can clr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

Xét khang céo ctia ba Tran Thi N khang céo 1am trong thoi han luat dinh
nén duoc HDXX chip nhan xem xét giai quyét.

Xét nd1 dung khang cao:

[1] Vé thi tuc t6 tung cdp so tham di thu thap tai liéu chumg ctr, danh gia
ching ctr ddm bao dung quy dinh phép luat, ddm bao quyén loi va nghia vu céc
duong su.

[2] Ba N cho rang Toa an huyén Truc Ninh xét xir budc ba phai tra cho ba
P khoan tién vay so tién ng goc 200 tréu, tién phuong la 172 triéu, tién 13i 22,8
triéu 1a khong c6 co so. Lai suét tién vay 2.000 dong/1.000.000/ngay 1a qué cao
nhung ba D khong dua ra duogc tai lidu, chimg ctr dé chimg minh cho quan diém
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cua ba néu ra. Nén khang cao cua ba N khong cé co sé xem xét, khong dugc
chap nhan.

[3] Nhu vay véi nhitng chimg ct: Gidy vay tién ctia vo chong ba N ngay
29/8/2015, Gidy bién nhan rat phuong ctia ba N ngay 29/8/2015 va ngay
20/12/2015, ban phé t6 danh sach nhitng nguoi choi, phuong va rat phuong. Vé
muc 13i suit ba D dé nghi tinh lai no chua tra theo lai sudt ngan hang
0,6%/thang. Toa an cap so tham xem xét danh gia day du tai liéu, chting cir nén
can gift nguyén ban an so tham.

Buoc ba Tran Thi N va ong Pham Van S phai ¢6 trach nhi€m tra ba Bui Thi
P s6 tién no goc 1a 200.000.000d (Hai tram triéu dong) + 172.700.000 d (Mot
trim bay muoi hai triéu bay trim nghin dong ) tién phudng + 22.800.000d (Hai
muoi hai triéu tdm trim nghin déng ) tién 14i. Téng cong la 395.500.000d (Ba
tram chin muoi nam triéu nam traim nghin dong).

Chia trach nhiém theo phan, ong S phai co trach nhiém tra cho ba b:
100.000.000d + 43.175.000d + 11.400.000d = 154.575.000d (Mot trdm nam
muoi bén triéu nim tram bay muoi lim nghin déng). Ba N phai co trach nhiém
tra cho ba Pao : 100.000.000d + 129.525.0004 + 11.400.000d = 240.925.000d4
(Hai trim bén muoi triéu chin trim hai muoi lim nghin dong).

[4] Vé an phi: Cin cr Nghi quyét sb 326/2016/UBTVQH14 ngay 30
thang 12 ndm 2016 cua Uy ban thudng vu Quéc hoi khoa 14 quy dinh vé mirc
thu, mién, giam, thu, nop, quan Iy va su dung an phi va 1¢ phi Toa an.
Ba Nguyét phai nop 300.000 (Ba tram nghin) dong an phi phic tham.

Céac quyét dinh khac cua ban 4n so thérp khong c6 khang cao, khong bi
khang nghi da phat sinh hiéu lyc phap luat ké tir ngay hét thot han khang cao,
khang nghi.

Vi cac 1€ trén;

Cin cr vao khoan 1 Piéu 308 Bo luat té tung dan sy

QUYET PINH

Ap dung Diéu 463, 466, 468, 469, 471 Bo luat dan sy nam 2015.

Ap dung Piéu 147, 148 Bo luat to tung dan sy 2015 va Nghi quyét so:
326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban thuong vu Qudc hdi khoa
14 quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va st dung an phi va 1¢

phi Toa an.

1. Chap nhan yéu cau khoi kién cta ba Bui Thi B d6i véi ba Tran Thi N va
ong Pham Van S.

2. Budc ba N, ong S phai co trach nhiém tra ba Bui Thi D s6 tién ng géc la

200.000.000 (Hai tram tri¢u) ddng + 172.000.000 (Mot trim bay hai triéu) dong
tién phuong + 22.800.000 (Hai hai triéu tdm trim nghin) dong tién 1ai. Tong
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cong la 395.500.000 (Ba tram chin ndm triéu ndm tram nghin) dong. Chia trach
nhiém theo phan: Ong S c6 trach nhiém tra cho ba B tong 1a 154.575.000 (Mot
trd ndm tu triéu nim trim bay nim nghin) déng. Ba N ¢6 trach nhiém tra ba P
tong 14 240.925.000 (Hai trim bén muoi triéu chin trim hai ndm nghin) dong.

3. V& an phi:

An phi DSST ba N phai nop 12.046.000 (Mudi hai triéu khong trim bén
sau nghin) dong, 6ng S phai ndp 7.728.000 (Bay triéu bay tram hai tam nghin)
déng. Hoan tra lai ba B 10.000.000 (Mudi tri¢u) ddng tién tam tng an phi theo
bién lai thu s6 04652 ngay 09/6/2017 ctia Chi cyc thi hanh an Truc Ninh.

An phi phic tham ba N phai nop 300.000 (Ba trim nghin) dong, duoc do6i
trir voi tién du phi khang cao ba N dé nop 300.000 (Ba tram nghin) dong theo
bién lai thu s6 0000997 ngay 01/11/2017 cua Chi cyc thi hanh &n Tryc Ninh.

Truong hop ban an duogc thi hanh theo quy dinh tai Diéu 2 Luét thi hanh an
dan su, cac duong su co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh
an, tu nguyén thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai Diéu
6,7, 9 luat thi hanh &n dan sy. Thoi hi€u thi hanh an duoc thuc hién theo quy
dinh tai Diéu 30 Luat thi hanh an dén su.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- TAND, VKSND cap cao THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Nam Dinh;

- TAND huyén TrucNinh;

- VKSND huyén TrycNinh;

- Chi cuc THADS huyén TrucNinh;

- Buong sy; (Paky)

- Luu ho so vu an.

Pham Tién Diing






