TOA AN NHAN DAN CAP CAO  CQNG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Déc 1ap - Tw do - Hanh phuc

Bén 4n sb: 426/2020/DS-PT
Ngay 17/9/2020

Viv “Tranh chap tai san chung sau khi
Iy hon, yéu cau hiy hop dong tang cho
tai san, hity Gidy chitng nhdn quyén su
dung ddt & va quyén so hitu nha o,
tranh chap thira ké”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phéan — Chii toa phién toa: Ong Piang Van Y
Cdc Tham phdn: Ong Pham Vin Céng
Ong V& Vin Khoa

Thuw ky phién toa: Ba Pham Thi Hong Hanh — Thu ky Toa 4n nhan dén cip
cao tai Thanh phd H6 Chi Minh.

Dai dién Vién kiém sdat nhin dén cdp cao tai Thanh pho Ho Chi Minh
tham gia phién toa: Ba Pham Thij Ut - Kiém sat vién.

Ngay 17 thang 9 nam 2020, tai Toa an nhan dan cip cao tai Thanh phd HO
Chi Minh xét xtr phic tham cong khai vu an thu 1y s6: 331/2020/DSPT ngay
03/6/2020, vé viéc: “Tranh chép tai san chung sau khi ly hon, yéu cau hity hop
ddng ting cho tai san, huy Gidy chimg nhan quyén str dung dat & va quyén s& hitu
nha ¢, tranh chap thira ké”.

Do Ban an dén sy so tham s6 1626/2019/DS-ST ngay 13 thang 11 nam 2019
ctia Toa an nhan dan Thanh phd HO Chi Minh bi khang céo

Theo Quyét dinh dwa vy an ra xét xir phac tham sd: 2315/2020/QDPT-DS,
ngay 12 thang 8 nam 2020, gitra cac duong su:

1. Nguyén don: Ba BPang Thi Thu Tr, sinh ndm 1975 (C6 mat)

Dia chi: S6 7 duong T, phuong H, quan T, Thanh phd Ho Chi Minh.

Nguoi dai dién theo iy quyén cia ba Tr: Ong Pinh Thanh M, sinh nim
1978. Dia chi: 47/9E duong B, 4p T, xa T, huyén H, Thanh phé H6 Chi Minh -
Vin ban uy quyén ngdy 29/9/2016 (C6 mit).



2. Bi don: Ong Trinh Vian T, sinh nam 1971 (Véng mat)

Dia chi: S6 7 dudong T, phuong H, quan T, Thanh phd HO Chi Minh.

Nguoi dai dién theo uy quyén ctia ong T: Ong Phan T1, sinh nam 1977. Pia
chi: 2367B Duong H, Phuong 10, quan T, Thanh pho H6 Chi Minh - Van ban uy
quyén ngay 22/3/2016 (C6 mat).

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1. Ba Trinh Thi P, sinh nim 1954. Pia chi: S5 F10/4 Ap 6A, xa V, huyén
B, Thanh pho H6 Chi Minh (Vang mat).

Nguoi dai dién theo Gy quyén cta ba P: Ong Nguyén Phuc Th, sinh nim
1976. bia chi: 3C60/1 Ap 3, xa P, huyén B, Thanh phdé H6 Chi Minh - Giady uy
quyén ngay 27/4/2017 (C6 mat).

3.2. Ong Trinh Van P1, sinh nim 1957 (Vang mat);

3.3. Ba Trinh Thi Bach H, sinh nam 1960 (Véng mat);

3.4. Ba Trinh Thi L, sinh ndm 1962 (Vang mat);

3.5. Ba Trinh Thi Cam V, sinh nim 1968 (Ving mit);

Cung dia chi: S6 1 dudng T, phuong H, quan T, Thanh phé H6 Chi Minh.

Ngudi dai dién theo Gy quyén ctia 6ng P1, ba H, ba L va ba V: Ong Phan T1,
sinh nam 1977. Pia chi: 2367B Duong H, Phuong 10, quan T, Thanh pho H6 Chi
Minh - Vin ban ty quyén ngay 22/3/2016 (C6 mait).

3.6. Ba Trinh Huynh Tuyét N, sinh nim 1999. Pia chi: S6 7 duong T,
phuong H, quan T, Thanh ph6 H6 Chi Minh. (Vang mat);

3.7. Uy ban nhan dan quan T, Thanh phdé H6 Chi Minh.

Nguoi dai dién theo Gy quyén: Ba Tran Thi Thanh T, ba Nguyén Thi Mai H.
Pia chi: 70A duong T, phuong H, quan T, Thanh phdé H6 Chi Minh - Gidy uy
quyén ngay 21/4/2017 (Vang mat).

3.8. Vin phong Pang ky dat dai Thanh phé HO Chi Minh — Chi nhanh Vin
phong Ping ky dat dai quan T, Thanh phé H6 Chi Minh.

Nguoi dai dién theo uy quyén: Ba Pham Thi Thuy T, sinh nam 1977. Pia
chi: 70A dudng T, phuong H, quan T, Thanh phd Ho Chi Minh - Gidy ty quyén
ngay 18/7/2019 (Vang mat).

3.9. Chi cuc Thué quan T, Thanh phé H6 Chi Minh.

Nguoi dai dién theo uy quyén: Ba Pham Thi Anh T, sinh nam 1972. Dia chi:
945 duong A, phuong T, quan T, Thanh phé H6 Chi Minh - Gidy ay quyén ngay
21/8/2019 (Xin ving mat).



3.10. Ngan hang TMCP Xuét nhap khau Viét Nam.

Dia chi: Tang 8 - Vincom Center, 72 duong L va 45A duong L, phuong B,
Quan 1, Thanh phé H6 Chi Minh.

Nguoi dai dién theo Gy quyén: Ba Phan Thi Thanh G, sinh nam 1977 - Gidy
uy quyén sO 149/2017/EIB.Q3/GD ngay 09/6/2017 va Gidy uy quyén sO
506/2016/EI1B/UQ-TGP ngay 22/11/2016 (Xin ving mit).

3.11. Phong Cong chimg sé 4, Thanh phé H6 Chi Minh.

Nguoi dai dién theo Gy quyén: Ba Nguyén Thi Thu H, sinh nim 1984. Pia
chi: 25/5 duong H, Phuong 4, quan T, Thanh phd H6 Chi Minh - Giay uy quyén
ngay 22/3/2017 (Vang mat).

Nguoi khang cao: Ba Trinh Thi P, 6ng Trinh Van T.

NOI DUNG VU AN:

Nguyén don la ba Bang Thi Thu Tr va nguoi dai dién theo ity quyén ciia ba
Tr la ong Dinh Thanh M trinh bay:

Theo don khéi kién ngay 18/03/2015, ba Pang Thi Thu Tr va 6ng Trinh Van
T chung séng va két hon vao nam 1998; dén nam 2011 6ng T va ba Tr ly hon. Cha
me ong T 12 6ng Trinh Van At, chét nim 1977 va ba Nguyén Thi Lung, chét naim
2012, ong At va ba Lung c¢6 06 nguodi con gém cac ong ba P, Phéi, H, L, V, T trinh
bay: Ong At chét khong dé lai tai san gi va khong c6 di chiic; sau khi ong At chét,
ba Lung khong ké khai di san thira ké; nim 2003 ba Lung xin cap gidy ching nhan
quyén sé hitu nha & va quyén st dung dat ¢ dbi véi can nha sé 07 Puong T,
phuong H, quan T, dugc cap chu quyén mang tén ong At va ba Lung. Khi con
song 6ng At va ba Lung khong xac nhan ddy 1a tai san chung ctia vo chdng trong
thoi ky hon nhan. Ngay 07/11/2003 gia dinh c6 ké khai di san thira ké nhung
khong ké khai tén ba P 1a dung. Ngay 17/11/2003 ba Lung ky hop dong cho ting
cin nha ké trén cho vo chong ba Tr véi su dong ¥ ung thuan cua cac anh chi em
trong gia dinh nhung khong c6 su ung thuan cua ba P. Hién can nha dang duogc
dam bao thé chip cho khoan vay 200.000.000 dong ma ba Tr va ong T ky hop
dong tin dung s6 2104 —LAV — 2014.01024 v&i Ngan hang Thuong mai C6 phan
Xuat nhap khau Viét Nam — Chi nhanh Quan 3. Nay véi yéu cu cta ba P tranh
chap thira ké can nha ké trén, ba Tr khong dong y vi thi tuc ting cho dbi véi can
nha ké trén di duoc thyuc hién ding theo quy dinh ciia phap luat. Trong thoi gian
sinh song tai can nha ké trén thi vao nam 2002 ba Tr c6 xay dung lai cin nha voéi
s6 tién 13 110.000.000 dong twong duong thoi gia khoang 14 luong vang SJC; nim



2009 stra chira lai nha s tién 14 265.000.000 dong theo thoi gia 1a khoang 10 luong
vang SJC.

Ba Tr khong ddng ¥ voi yéu cau cua ba P dua ra v6i 1y do 1a tai ndm 1977 tai
san tranh chap khong phai ctia vo chong 6ng At va ba Lung, vao nim 2003 ba
Lung lam thu tuc cho tdng can nha la dung quy dinh cua phap luat. Viéc ké khai
dang ky quyén sir dung dat nam 2003 ba Lung khong dua ba Trinh Thi P vao 13 ¢6
1y do, boi ba cho rang day 1a tai san riéng cua ba. Phia anh em cua ba P yéu cau
khai di san thira ké chia tai san tranh chap lam 06 phan bing nhau cho 06 ngudi
con, ba Tr khong dong y. Ba Tr ¢ yéu cau phan t6 cong nhan cin nha dang tranh
chap 1a tai san chung cta vo chong, yéu cau chia cho ba % tai san ké trén theo quy
dinh cua phap luat.

Bi don ong Trinh Van T co loi trinh bay tai Ban tw khai ngay 01/06/2015 va
Bién ban hoa giai ngay 17/06/2015:

Cha me 6ng c6 mot phan dat canh tic nong nghiép tai dia chi s6 07 Pudng
T, phuong H, quan T, Thanh phd H6 Chi Minh. Sau khi cha 6ng chét, me 6ng cho
anh chi ctia 6ng va 6ng mdi ngudi mot phan dat dé xay dung nha va lap gia dinh,
ban than 6ng di sang nhuong phan dat nay. Can nha s6 07 Puong T, phuong H,
quan T 13 cin nha do me 6ng xay dung 1én dé tho cung ong ba, do 6ng 1a con Gt
nén sau khi me ong chét thi cac anh chi em ctia dng giao cin nha trén cho 6ng tiép
tuc thd cing 6ng ba. Ong va ba Tr di ly hon vao nam 2011, trong thoi gian chung
song v6i nhau dng va ba Tr ¢6 bo tién ra dé sira nha nhu ba Tr trinh bay. Trudc yéu
cau cta ba Tr 6ng dong ¥ phan chia tai san chung nhung 6ng dong ¥ phan chia cho
ba Tr mot phan nho, vi ddy 14 cin nha ma cha me ong dé lai tho cing ong ba to
tién.

Doi véi nguoi cé quyén loi, nghia vu lién quan:

1/ Theo Don khoi kién ngay 26/01/2016 va cac tai lieu chung cu kem theo,
ba Trinh Thi P ¢6 ngwoi dai dién theo vy quyén la éng Nguyén Phiic Th trinh bay:

Ba Trinh Thi P ¢6 cha 1a 6ng Trinh Vin At, chét naim 1977 va me la ba
Nguyén Thi Lung, chét nim 2012. Cha me ba P ¢6 tong cong 1a 06 nguoi con,
khong co con riéng hay con nudi, cac anh chi em bao gdm: Trinh Vian Phat, sinh
nam 1954; Trinh Van P, sinh nam 1957; Trinh Thi Bach H, sinh nam 1960; Trinh
Thi L, sinh nam 1962; Trinh Thi Cam V, sinh ndm 1968 va Trinh Van T, sinh nim
1971.

Vao nam 1977 khi 6ng At cha ciia ba P chét khong 1ap di chuc; dén nam
2003 me ba P 1a ba Nguyén Thi Lung 1am thu tuc hop thirc hoa tai san chung cia
vo chdng 13 cin nha s6 07 Puong T, phuong H, quan T, Thanh phé Ho Chi Minh
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(Trudc day 1a Phuong 19, quan Tan Binh) va da dugc Uy ban nhan dan quan Téan
Binh cép gidy chimg nhan hd so gdc sd 734/2003 ngay 31/10/2003 cho 6ng Trinh
Vin At va ba Nguyén Thi Lung.

Ngay 07/11/2003, gia dinh khai di san thira ké ctia 6ng At, tai to khai 18 phi
truge ba khai di san ké trén, gia dinh khong ghi nhan tén cua ba Trinh Thi P vao to
khai.

Ngay 17/11/2003, ba Nguyén Thi Lung d3 ky hop dong ting cho cin nha ké
trén cho vo chdng ngudi con ut 1a éng Trinh Van T va ba Ping Thi Thu Tr.

Véi nhitng ¥ kién trinh bay ké trén, ba P yéu cau huy Hop ddng ting cho cin
nha s6 07 Puong T, phuong H, quin T, hop dong sd 038603 ngay 17/11/2003 cua
Phong Cong ching Nha Nudc S6 4, Thanh phd H6 Chi Minh; huy To khai trudce
ba khai di san thira ké ngay 07/11/2003 do Chi cuc Thué quan Tan Binh cip; thu
hdi Gidy ching nhan quyén s¢ hitu nha & va quyén st dung dat & hd so gdc sd
734/2003 ngay 31/10/2003 cap cho ong Trinh Vian At va ba Nguyén Thi Lung.

2/ Cac ong ba Trinh Van P, Trinh Thi Bach H, Trinh Thi L, Trinh Thi CamV
va Trinh Van T ¢é nguoi dai dién theo ity quyén cho cdc éng ba la Ong Phan T1I
trinh bay:

Quan h¢ nhan than gia dinh c6 cha 1a Trinh Van At va me 1a Nguyén Thi
Lung, cic con chung cta 6ng At va ba Lung gdm 06 ngudi nhu ba P trinh bay, éng
At va ba Lung khong c¢6 con nudi, con riéng.

Ngudn gbc di san thira ké can nha sé 07 Puong T, phuong H, quin T nhu ba
P trinh bay 1a diing, vao thoi diém ké khai di san thira ké tai Phong Thué quéan Tan
Binh gia dinh khong ké khai tén ba Trinh Thi P 14 thiéu. Ngay 11/11/2003 cac 6ng
ba Trinh Vin P, Trinh Thi Bach H, Trinh Thi L va Trinh Thi CAm V c6 lam giay
ung thuan dong ¥ cho ba Lung ky ting cho cin nha tranh chap ké trén cho 6ng
Trinh Van T nhung khi ky hop dong cho ting tai Phong Cong chimg Nha nudc s6
4, Thanh ph6é H6 Chi Minh thi ba Lung ky ting cho cé hai vo chong 1a 6ng T va ba
Tr, vi vy cac ong ba khong dong ¥ voi hop dong cho ting ké trén.

Can nha ké trén do hai vo chong 6ng T va ba Tr quan 1y, st dung, cac éng ba
khong c6 tu bo hay sira chita cin nha.

Nay ba P tranh chap thira ké yéu cau huy Hop dong cho ting sé 038603
ngdy 17/11/2003; hity T& khai 1 phi trude ba ngay 07/11/2003 do Chi cuc Thué
quan Tan Binh cap; thu hoi Gidy ching nhin quyén so hitu nha ¢ va quyén su
dung dat ¢ ho so gbe sd 734/2003, ngay 31/10/2003 do Uy ban nhan dan quan Tan
Binh cép cho 6ng Trinh Van At va ba Nguyén Thi Lung, cac 6ng ba Phéi, Hué,
Lan, Van va Tan dong y.



3/ Uy ban nhan din qudn T, Thanh phé Ho Chi Minh ¢ nguoi dai dién theo
1y quyén la ba Nguyén Thi Mai Han trinh bay:

Viéc Uy ban nhan dan quan Tan Binh (cii) cdp Gidy chimg nhan s
734/2003 ngay 31/10/2003 cho ong At va ba Lung d6i véi nha, dat sé 7 Tan Thanh
1a hoan toan dung quy dinh phap luat. Ngoai ra viéc ba Trinh Thi P (nguyén don)
yéu cau Toa an thu hdi Gidy chimg nhan quyén sir dung dat & va quyén so hitu nha
& sd 734/2003 ngay 31/10/2003 ctia Uy ban nhan dan quin Tan Binh (cii) ciing
khong phu hop véi quy dinh tai Diém d Khoan 1 Diéu 106 Luat Dat dai va Khoan
5 Piéu 87 Nghi dinh s6 43/2014/ND — CP ngay 15/05/2014 ctia Chinh Phu do gidy
chtng nhan ké trén da duogc ting cho va cap nhat thay doi chu so hitu tai trang 3
GCN. Do d6, yéu cau Toa an xem xét v4i yéu cau ciia ba P thu hoi gidy ching
nhan theo quy dinh cua phap luat.

4/ Phong Céng chirng S6 4, Thanh pho Ho Chi Minh c6 nguwoi dai dién theo
iy quyén la ba Nguyén Thi Thu Hién trinh bay:

Can ctr vao ndi dung don khoi kién, Phong Cong chung S 4 cho rang yéu
cau khoi kién cta ba Trinh Thi P 1a khong ¢6 co s& vi cac 1y do: Thoi hiéu khoi
kién vé quyén thira ké ctia ba Trinh Thi P da khong con, cin ct theo quy dinh tai
Piéu 36 ciia Phap 1énh Thira ké nam 1990 (Hién nay 1a Khoan 2 Piéu 623 B luat
Dan su nam 2015); hop dong céng chimg ting cho dd duoc cong ching cach thoi
diém ba Trinh Thi P khéi kién 1a gan 14 nam; bén nhan chuyén nhuong di sir dung
tir nim 2003 cho dén nay, véi Iy do ba P m&i phat hién nén khoi kién 1a khong hop
1y. Cho du ¢6 bo sot nguoi thira ké thi ba P cling khong thé yéu cau hiy toan bo
hop dong ting cho, vi cac dong thira ké khac dong ¥ ung thuan, nén néu ba P duoc
cong nhan thira ké thi ba P yéu cau nguoi nhan tai san 1a ong T va ba Tr phai thanh
toan cho ba sb tién tuong tmg véi phan di san cua ba P duoc hudng. Do viy, yéu
cau Toa an khong chap nhéan yéu cau ctia ba P.

5/ Vin phong Pang ky dat dai Thanh phé Hé Chi Minh - Chi nhanh Vin
phong Pang ky ddt dai qudn Tan Phii ¢é nguoi dai dién theo 1y quyén la ba Pham
Thi Thuy Tién trinh bay:

Cin ctr vao thong bao thy 1y s6 187/TB-TLVA ngay 27/02/2017 ctia Toa 4n
nhan dan Thanh phé H6 Chi Minh, ba Trinh Thi P trinh bay yéu cau la huy Hop
ddng tang cho s6 038603 ngay 17/11/2003 caa Phong Cong ching S6 4 Thanh phd
H6 Chi Minh; truong hop hity hop ddng ting cho dan dén hiy noi dung dang ky
bién dong ngay 23/12/2003 trén trang ba ctia gidy chimg nhan sé 734/2003; do noi
dung diang ky bién dong ngay 23/12/2003 ddi véi tén 6ng Trinh Van T va ba Pang
Thi Thu Tr do Uy ban nhan din quan T x4c nhan nén thudc thim quyén phuc dap
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ctiia Uy ban nhan dan quan T. Viéc thu hoi Gidy chimg nhan quyén su dung dat &
va quyén so hitu nha ¢ sb 734/2003 ngay 31/10/2003 ctia Uy ban nhan dan quin
Tan Binh thudc tham quyén phiic dap ciia Uy ban nhan dan quan T; ddi voi viée
yéu cau huy to khai 16 phi truéc ba nha s6 07 Tan Thanh, phuong Hoa Thanh, quén
Tan Pha thudc thim quyén cta Chi cuc thué quan Tan Phu; trong truong hop cin
ctr theo quy dinh tai Piéu 70 Nghi dinh s6 43/2014/ND-CP ngay 15/05/2014 cta
Chinh Phu thi thim quyén giai quyét ctia Uy ban nhan dan quéan T.

6/ Ngdn hang Thuong mai Co phan Xudt nhdp khédu Viét Nam c6 nguoi dai
dién theo ity quyén la ba Phan Thi Thanh Giang trinh bay:

Ong Trinh Van T va ba Pang Thi Thu Trang ¢6 ky Hop dong tin dung sb
2104-LAV-201401096 ngay 30/12/2014 va Hop dong tin dung kiém khé wdc nhén
ng so 2104-LDS-201401474 ngay 30/12/2014 v&i Ngan hang Thuong mai CO
phan Xuét nhap khau Viét Nam dé vay s6 tién 1a 100.000.000 dong, thoi han vay 1a
60 thang ké tir ngay 30/12/2014, i suat 13 12%/nam ap dung trong 01 nim dau
tién, 13i suat cho vay tir ndm thr hai tr& di s& diéu chinh dinh ky 01 thang/lan va
bang 14i suat tién guri tiét kiém 13 thang (13i cudi ky) cong (+) 4%/mam. Ong T va
ba Tr dung tai san thé chip cho khoan vay trén 1a quyén str dung dit, tai san gin
lién voi dat tai dia chi 7 duong T, phuong H, quan T, Thanh phd H6 Chi Minh.

Theo Thong bao ngay 18/10/2019, s6 du ng gbc 1a 4.981.000 dong. Hién
Ngan hang dang nhan thé chép tai san 13 bat dong san s6 07 Puong T, phuong H,
quan T, va luu gii cac gidy to :

- Hop ddng cho tang s6 038603 ngay 17/11/2003 ctia Phong Coéng ching
Nha nuée S6 4, Thanh phé H5 Chi Minh;

- T khai trudc ba khai di san thira ké ngay 07/11/2003 do Chi cuc Thué
quan Tan Binh cap;

- Gidy chtng nhan quyén so hitu nha ¢ va quyén sir dung dat & ho so gbc so
734/2003 ngay 31/10/2003 do Uy ban nhan dan quan Tan Binh cap.

Ngéan hang yéu cau ong T va ba Tr c6 nghia vu thanh toan cac khoan vay
con lai theo diing thot han.

7/ Chi cuc Thué quan Tan Phu, Thanh phé Ho6 Chi Minh ¢6 nguoi dai dién
theo ity quyén la ba Nguyén Thi Tho, nhdn vién Chi cuc Thué qudn Tan Phi,
Thanh phé Hé Chi Minh trinh bay:

Do vu 4n vé viéc tranh chip thira ké cta gia dinh duong su, hd so hop thirc
hoa va khai di san thira ké thoi diém ndm 2003 1a do dwong su tw khai vao to khai
1¢ phi trudc ba va nhiing nguoi thira ké di san, nay c6 phat sinh tranh chap néu viéc
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khiéu kién ding, Toa an tuyén xur hity to khai 18 phi trudc ba, thi cac dong thira ké
phai ra cong chimg dé khai nhan di san theo quy dinh hién hanh.

8/ Ba Trinh Huynh Tuyét N trinh bay:

Ba la con ctia ong T va ba Tr, hién ba dang séng ciing cha me ba tai nha sb
07 duong T, phuong H, quan T. Trong thoi gian chung séng tai cin nha ké trén ba
khong c6 dong gbp vao viéc tu bo hay sira chita cin nha trén.

Tai Ban an dan su so tham s6 1626/2019/DS-ST ngay 13 thang 11 ndm 2019
ctia Toa an nhan dan Thanh phd H6 Chi Minh quyét dinh:

- Cin c&r vao khoan 5 Diéu 26, khoan 1 Diéu 28, khoan 4 Diéu 34, di¢m a
khoan 1 Diéu 37, diém a khoan 1 diéu 38, khoan 1 va khoan 2 Diéu 147, diém c
khoan 1 Diéu 217, khoan 2 Diéu 218, diém a khoan 2 Diéu 227, Diéu 228 B luat
T tung dan sy ¢6 hiéu luc thi hanh tir ngay 01/07/2016;

- Cén clr vao Diéu 14 va Diéu 16 Luat Hon nhan va Gia dinh nim 1986;
Luat Hon nhan va Gia dinh nam 2000,

- Can ctr vao Phap 1énh An phi va 1& phi Toa 4n nim 2009;

- Cén ctr vao Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy
ban Thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir
dung an phi va 1€ phi Toa an;

- Can ctr vao Luat Thi hanh an dan sy nam 2005.

Tuyén xtr: Chap nhan yéu cau khdi kién ciia nguyén don ba Pang Thi Thu
Tr nhu sau:

1. Nha va dat tai dja chi s6 07 duong T, phuong H, quan T, Thanh phd Ho
Chi Minh (Gidy chtng nhan quyén sé hiru nha & va quyén sir dung dat ¢ hd so gbe
s6 734/2003 ngay 31/10/2003 do Uy ban nhan dan quan Tan Binh, Thanh phé Ho
Chi Minh cap) 12 tai san chung cua ong Trinh Van T va ba Pang Thi Thu Tr tao lap
trong thoi ky hon nhan. Ong Trinh Van T va ba Dang Thi Thu Tr, mdi nguoi dugc
nhan Y% gia tri tai san.

Ba PBang Thi Thu Tr tu nguyén giao cho ba Trinh Thi P 1/24 gia tr1 tai san
nha va dat tai dia chi s6 07 duong T, phuong H, quan T, Thanh phdé H6 Chi Minh.

Ba Tr va ong T ¢6 quyén yéu cau Co quan thi hanh 4n dan su c6 thim quyén
phat mai tai san theo quy dinh cua phap luat.

2. Ong Trinh Van T va ba Pang Thi Thu Tr c6 trach nhiém thanh todn khoan
ng vay cho Ngan hang Thuong mai C6 phan Xuat nhap khau Viét Nam, cu thé mdi
nguoi 1a 2.490.500 dong, ngay khi ban an ¢6 hiéu luc thi hanh.



Sau khi 6ng Trinh Van T va ba Bang Thi Thu Tr thanh toan xong c4c khoan
ng vay, Ngan hang Thuong mai C6 phan Xuat nhap khau Viét Nam cé nghia vu
hoan tra tat ca cic ban chinh gidy t& nha va dét tai dia chi s6 07 duong T, phuong
H, quan T, Thanh phd H5 Chi Minh cho éng T va ba Tr, bao gdm cac gidy to sau :

- Gidy chimg nhan quyén sé hitu nha & va quyén sir dung dat ¢ hd so goc s6
734/2003 ngay 31/10/2003 do Uy ban nhan dan quan Tan Binh cap;

- Hop dong cho ting s6 038603 ngay 17/11/2003 cua Phong Cong chimg
Nha nuéc S6 4, Thanh pho Ho Chi Minh;

- To khai trude ba khai di san thira ké ngay 07/11/2003 do Chi cuc Thué
quan Tan Binh, Thanh phé H6 Chi Minh cap.

3. Pinh chi giai quyét yéu ciu ctia ba Trinh Thi P vé viéc tranh chip thira ké
dbi voi tai san 1a nha va dat tai dia chi s6 07 duong T, phuong H, quan T, Thanh
phd H6 Chi Minh. Ba Trinh Thi P ¢6 quyén khéi kién lai theo quy dinh cta phap
luat.

4. An phi dan sy so tham:

4.1. Ba Bang Thi Thu Tr phai nop 1a 82.342.235 dong, duoc trir vao sb tién
12.000.000 dong tam mg 4n phi ba Tr di ndp theo Bién lai s6 AG/2014/0000569
ngay 26/03/2015 ciia Chi cuc Thi hanh an dan sy quan Tan Phu, Thanh phd HO Chi
Minh. Ba Tr con phai ndp 1 70.342.235 dong.

4.2. Ong Trinh Van T phai nop 1 86.923.330 dong.

4.3. S6 tién tam ung an phi ba Trinh Thi P da ndp 1a 12.000.000 dong, theo
Bién lai thu s6 AG/2014/0002123 ngay 03/02/2016 cua Chi cuc Thi hanh an dan
su quan Tan Pha, Thanh phé H6 Chi Minh; Sé tién 300.000 dong, theo Bién lai thu
s6 AA/2018/0025970 ngay 26/06/2019 ctia Cuc Thi hanh an dan sy Thanh phd Ho
Chi Minh, dugc sung vao cong quy Nha nuoc.

Ngoai ra, ban an con tuyén vé quyén khang cdo va nghia vu thi hanh an.

Sau khi xét xtr so tham, ngay 24 va ngay 27/12/2019, ba Trinh Thi P va 6ng
Trinh Vian T khang cdo cho rang nha dat tai s6 7 duong T, phuong H, quan T,
Thanh phé HO Chi Minh 13 tai san cta cha me; anh chi cung me théng nhét cho
nha dét cho 6ng Trinh Van T nhung khi 1am gidy to nha dat ghi tén ba Tr 1a khong
dung nén dé nghi huy gidy to nha dat dé ong Trinh Van T ding tén so hitu nha dat.

Tai phién toa, nguoi dai dién theo uy quyén cua ong T cho ring nha dat co
ngudn gbc ctia cha me ong T dé lai; khi ting cho tai san cac anh chi 6ng T ciing
thong nhat nha dat dé ong T dtng tén. Tuy nhién, khi lam gidy to thi dé ba Tr cling



dung tén 1a khong dung thoa thuan. Vi vdy, dé nghi Toa cap phic tham stra 4n so
tham theo hudng chia nha dat cho 6ng T nhiéu hon ba Tr.

Nguoi dai dién theo Gy quyén cta ba Tr cho rang cac anh chi cua 6ng T
thng nhat tang cho nha dat cho ong T va ba Tr nén nam 2003 da chinh 1y sang tén
ong T va ba Tr. Tir 46 dén nay, gia dinh ong T khong c6 ¥ kién nén day 1a tai san
chung cta 6ng T va ba Tr, dé nghi bac don khang céo, giit nguyén ban an so tham.

Quan diém cua dai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO
Chi Minh: V& thu tuc t6 tung, nguoi tién hanh t6 tung, cac duong su da thuc hi¢n
ding quy dinh cua Bo luat td tung dan su. Vé noi dung vu an, nguén géc nha dat
tai dia chi s6 07 duong T, phuong H, quan T, Thanh phd H6 Chi Minh 1a tai san
clia cu At va cu Lung dé lai. Cac anh chi ong T thé)ng nhat dé cu At tang nha dat
cho 6ng T ding tén nhung khi lam thu tuc, cu Lung tang cho ong T va ba Tr 1a
chua phu hop véi ¥ kién céc anh chi trong gia dinh. Hon nita, nguon goc nha dat
ctia cha me ong T dé lai nén dé nghi Hoi dong xét xir chip nhan mot phan don
khang céo ctia 6ng T, stra an so thdm theo hudng chia tai san nha dat cho éng T
huong 60% va chia cho ba Tr hudng 40% gia tri tai san 1a phu hop.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chung ctt c6 trong ho so vu an dugc xem
x¢€t tai phién toa va can cur vao két qua tranh tung tai phién toa, Toa &n nhan dinh:

DPon khang cdo cua ba P va 6ng T dung theo quy dinh cua phap luat nén
duoc xem xét theo trinh ty phic tham.

[1]. Xét don khang cdo cta ba P thi thiy: Can ctr vao cac bién ban tong dat
ngay 12/09/2019 va ngay 27/09/2019 tong dat cho 6ng Thinh 1a ngudi dai dién
theo Uy quyén ctua ba P; don xin hodn phién toa cia 6ng Thinh 1ap ngay
12/09/2019, yéu cau xin hodn phién toa ngay 16/09/2019; cac bién ban tong dat
ngay 13/09/2019, ngay 28/09/2019 va ngay 25/10/2019 téng dat truc tiép cho ba P,
thé hién: Ba P va nguoi dai dién theo uy quyén cua ba P da duoc Toa an triéu tap
hop 18 1an thir hai ma van vang mit nhung khong c6 don dé nghi xét xir ving mat
va ciing khong thudc truong hop vi su kién bat kha khang, trd ngai khach quan.
Toa an cép so thAm can ctt diém a khoan 2 Piéu 227 B luat T6 tung dan sy nam
2015, dinh chi giai quyét ddi véi yéu cau khoi kién ctia ba P 1 ¢6 cin ctr; ba P co
quyén khoi kién lai vu an theo quy dinh cua phap luat nén khong chap nhan don
khang cdo cua ba P.

[2]. Xét don khang cdo cua 6ng T, yéu cau huy Gidy chimg nhan quyén so
hiru nha & va quyén sir dung dat dé ong T dtng tén nhung nay yéu cau Toa cip
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phic tham stra 4n so thim theo huéng chia cho éng T dugc hudng gia tri nha dat
nhiéu hon thi thay:

[2.1]. Ngudn gbc nha dat tai s6 7 duong T, phuong H, quan T, Thanh phd
HO Chi Minh cua cu At va cu Lung tao 1ap. Ngay 31/10/2003, cu Lung lam thu tuc
cap Gidy ching nhan quyén sé hitu nha & va quyén sir dung dat & dimg tén cu At
va cu Lung (BL: 348). Do do6, c6 du can cu két luan nha dét trén thudc quyén SO
hiru va st dung cia cu Atva cu Lung.

[2.2]. Nim 1977, cu At chét. Ngay 11/11/2003, céc con ciia cu At gdm 6ng
P1, ba H, ba L va ba V 1a nguoi thira ké di san cua cu At, 1ap Gidy dong ¥ ung
thuan cho cu Lung dung ra tang cho nha dat tai s 7 duong T, phuong H, quén T,
Thanh phé H Chi Minh cho éng T (BL: 363). Ngay 17/11/2003, cu Lung lap hop
dong tang cho nha dat trén cho 6ng T va ba Tr, dugc cong ching tai Phong Cong
chtng s6 4 Thanh phdé H6 Chi Minh (BL: 371 dén 373). Pén ngay 23/12/2003, Uy
nhan dan quin Tan Phu, Thanh phd H6 Chi Minh d3 chinh 1y quyén so hitu nha dat
trén dung tén 6ng T va ba Tr trén trang 3 cla gidy ching nhan sé 734/2003 (BL:
370).

[2.3]. Nhu vay, ong P1, ba H, ba L va ba V ky van ban dong y dé cu Lung
ting cho nha dt tai s 7 duong T, phuong H, quan T, Thanh phé H6 Chi Minh cho
c4 nhan 6ng T nhung khi ra Cong chimg thi cu Lung lai ky hop dong ting cho nha
dat cho ca 6ng T va ba Tr, 6ng T khong phan ddi. Ngay 23/12/2003, Uy nhan dan
quan Tan Pha, Thanh phé H6 Chi Minh da chinh 1y quyén s hitu nha dat trén
dung tén ong T va ba Tr nhung ong T ciing khong c6 khiéu nai.

Do d6, Toa an cap so thim da cin cir Pidu 16 Luat Hon nhan va Gia dinh
nam 1986: “P6i véi tai san ma vo hodc chong... dugc cho riéng trong thoi ky hén
nhan, thi ngudi ¢ tai san d6 co quyén nhap hodc khong nhap vao khoi tai san
chung ctia vo chong” dé xac dinh day 1a tai san chung ctia 6ng T va ba Tr 13 ¢6 can
ctr. Do @06, khang céo ctia 6ng T yéu cau huy bo tén ba Tr trén Gidy ching nhin
quyén sé hitu nha ¢ va quyén st dung dat 13 chua phu hop nén khong dugc chip
nhan.

[2.4]. Toa 4n cép so tham xac dinh nha dat trén 13 tai san ctia ong T va ba Tr
tao lap trong thoi ky hon nhéan 1a khong phu hgp véi nhan dinh trén. Hon nira, sau
khi dugc tang cho nha dat ndm 2003 thi dén nim 2011, 6ng T va ba Tr ly hon. Ong
T d3 ban mdt phan dat do cu Lung cho khi l4p gia dinh. Do d6, xét vé ngudn gbc
nha dét, cong strc dong gop gin giir cia mdi bén, Hoi dong xét xir chap nhan quan
diém cua dai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO Chi Minh,
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chia cho 6ng T 60% gi4 tri nha dat va chia cho ba Tr 40% gi4 tri nha dat 1a phu
hop.

[4]. V& an phi dan su so tham, ong T va ba Tr phai chiu an phi ddi véi gia tri
tai san duwoc hudng; cu thé ong T phai chiu an phi cia 3.298.388.400d
(5.497.314.000d x 60%) 1a 97.967.000 ddng, ba Tr phai chiu an phi cua
2.198.925.600d (5.497.314.000d x 40%) 1a 75.978.000 dong.

V& an phi phuc thim, 6ng T khong phai chiu, ba P thudc truong hop nguoi
cao tudi nén duge mién.

Cac quyét dinh khac cua ban an so thadm khéng c6 khang cdo, khang nghi da
c6 hi¢u luc phap luat.

Vi cac Ié trén,

QUYET PINH:

Can ctr khoan 2 Piéu 308 Bo luat to tung dan sy nam 2015.

|. Khong chap nhan khang cdo cua ba Trinh Thi P; chiap nhan mot phan
khang céo ctia ong Trinh Vin T; Sira mot phan ban an so tham nhu sau:

Cian ctr khoan 2 va khoan 5 Diéu 26, khoan 4 Diéu 34, diém a khoan 1 Diéu
37, diém a khoan 1 Diéu 38, khoan 2 Diéu 147, diém ¢ khoan 1 Diéu 217, khoan 2
Diéu 218, diém a khoan 2 Piéu 227, Piéu 228 Bo luat TH tung dan sy nim 2015.
Can ct Diéu 14, Diéu 16 Luat Hon nhan va Gia dinh nam 1986;

Cin ctr khoan 7 DPiéu 27 Phap 1énh An phi va 1é phi Toa an nam 2009. Cin
ctr diém d khoan 1 Piéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016
cua Uy ban Thuong vu Québc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan
1y va st dung an phi va 1€ phi Toa an.

Tuyén xtr: Chap nhan mot phan yéu cau khoi kién ciia nguyén don ba Ping
Thi Thu Tr nhu sau:

1. Nha va dat tai dia chi s6 07 dudong T, phuong H, quan T, Thanh phé Ho
Chi Minh (Gidy chting nhan quyén sé hiru nha & va quyén sir dung dat ¢ ho so goc
s6 734/2003 ngay 31/10/2003 do Uy ban nhan dan quan Tan Binh, Thanh phé Ho
Chi Minh cép) 14 tai san chung ctia ong Trinh Vin T va ba Dang Thi Thu Tr.

Ong Trinh Van T dugc chia 60% va ba Bang Thi Thu Tr dugc chia 40% gia
tri tai san nha va dat tai dia chi s6 07 duong T, phuong H, quan T, Thanh phé Ho
Chi Minh.

Ong Trinh Van T va ba Pang Thi Thu Tr dugc quyén yéu cau Co quan thi
hanh 4n dan sy c6 thim quyén phat mai tai san theo quy dinh cta phap luét; sau
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khi trir cac chi phi phat mai s6 tién con lai sé chia cho ong Trinh Vin T va ba Ping
Thi Thu Tr theo ty 1€ trén.

2. C)ng Trinh Van T va ba Bang Thi Thu Tr c6 trach nhi¢m thanh toan khoan
ng vay cho Ngan hang Thuong mai C6 phan Xuat nhap khau Viét Nam, cu thé mdi
nguoi 1a 2.490.500 dong, ngay khi ban an c¢6 hiéu luc thi hanh.

Sau khi 6ng Trinh Van T va ba DPang Thi Thu Tr thanh toan xong céc khoan
ng vay, Ngan hang Thuong mai C6 phan Xuat nhap khau Viét Nam c6 nghia vu
hoan tra tit ca cic ban chinh gidy to nha va dat tai dia chi s6 07 dudng T, phudng
H, quan T, Thanh phé H6 Chi Minh cho ong Trinh Van T va ba Bang Thi Thu Tr,
bao gdm céc gidy to sau:

- Gidy chtng nhén quyén so hitu nha & va quyén sir dung dat ¢ hd so gdc s6
734/2003 ngay 31/10/2003 do Uy ban nhan dan quan Tan Binh cap;

- Hop dong cho ting s6 038603 ngay 17/11/2003 ctua Phong Cong ching
Nha nuée S6 4, Thanh phé H6 Chi Minh;

- T khai trudc ba khai di san thira ké ngay 07/11/2003 do Chi cuc Thué
quan Tan Binh, Thanh phd Ho Chi Minh cép.

3. Pinh chi giai quyét yéu cau cua ba Trinh Thi P vé viéc tranh chap thira ké
ddi véi tai san 1a nha va dét tai dia chi sb 07 duong T, phuong H, quan T, Thanh
phd HO Chi Minh. Ba Trinh Thi P ¢6 quyén khoi kién lai vu 4n theo quy dinh cua
phap luat.

4. An phi dan su so tham:

4.1. Ba bang Thi Thu Tr phai ndp 75.978.000 ddong, duoc trir vao sd tién
12.000.000 dong tam mg &n phi ba Tr di ndp theo Bién lai s6 AG/2014/0000569
ngay 26/03/2015 ctia Chi cuc Thi hanh an dan sy quan Tan Phu, Thanh phd HO Chi
Minh. Ba Piang Thi Thu Tr con phai nop 63.978.000 dong.

4.2. Ong Trinh Van T phai nop 97.967.000 dong.

4.3. Sb tién 12.000.000 dong tam ung an phi theo Bién lai thu sb
AG/2014/0002123 ngay 03/02/2016 cua Chi cuc Thi hanh an dan sy quan Tan
Phu, Thanh phé HO Chi Minh va s tién 300.000 dong theo Bién lai thu s
AA/2018/0025970 ngay 26/06/2019 ciia Cuc Thi hanh an dan sy Thanh phé HO
Chi Minh, ba Trinh Thi P da ndp, dugc sung vao cong quy Nha nudc.

Il. An phi dén sy phuc tham:

Ba Trinh Thi P dugc mién; hoan tra 300.000 déng theo bién lai thu tién sd
0045441 ngay 13/01/2020 ctia Cuc thi hanh an dan sy Thanh phé H6 Chi Minh cho
ba Trinh Thi P.
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Ong Trinh Vian T khong phai chiu; hoan tra 300.000 déng theo bién lai thu
tién s6 0045505 ngay 14/01/2020 ctia Cuc thi hanh 4n dan sy Thanh phé H6 Chi
Minh cho 6ng Trinh Van T.

1. Ban an phtic thim c6 hiéu luc ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM

-TANDTC (1) THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM (1);

- TAND TP.HCM (1);

- VKSND TP.HCM (1);

- Cuc THADS TP.HCM (1);

- Chi cuc THADS quan Tan Phu (1);
- buong su (10);

- Luu VP (6), HS 1), (23b)

Piing Vin Y
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