TOA AN NHAN DAN CAP CAO CONG HOA XA HOQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHIi MINH Poc lap — Tw do — Hanh phc

Ban an sb: 640/2017/HS-PT
Ngay 07 thang 12 nam 2017

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phdn Hgi déng xét xi phuc thdm gém co:
Tham phén - Chui toa phién tdoa: Ong Bang Quéc Khai;
Céac Tham phan: Ong Truong Vin Binh;
Ong Ping Van Thanh.
, - Thuw ky phién toa: Ong Lé P Hong Quan - Thu ky Toa an nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Pgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Ho Chi
Minh tham gia phién toa: Ong Nguyén Mau Hung - Kiém sat vién.
Ngay 07 thang 12 nam 2017 tai try s¢, Toa an nhan dan Cap cao tai
Thanh pho H6 Chi Minh xét xu phuc tham cong khai vy an hinh sy phic tham
thu ly s6: 38/2017/TLPT-HS ngay 06 thang 3 nam 2017 dbi véi bi cao Nguyen
Hitu H; Do c6 khang céo cua bi cdo d6i véi ban an hinh sy so tham sé:

06/2017/HSST ngay 20 thang 01 nam 2017 cua Toa &n nhan dén tinh Binh
Phudc.

- Bi cdo c6 khdng cdo: Nguyén Hitu H, sinh nim 1994 tai Quang Tri,
thuong trd tai: thdn HN, x& VL, huyén VL, tinh Quang Tri; tam tr( tai: t6 5, ap
6, xa ML, huyén CT, tinh Binh Phudc; nghe~ngh|¢p lam thug; trinh d¢ hoc Van:
9/12; con 6ng Nguyen Hitu H1 va ba Nguyen Thi L; tien an, tien su: khong; bi
tam gitr tam giam tir ngay 25/01/2013 cho dén nay. Bi cao cé mat.

- Nguoi bao chita cho bi cdo:

1. Luét su D Hai B — Poan Luat su Thanh phd H6 Chi Minh (c6 mit).

2. Luat su Nguyén Van T — Poan Luat su Thanh phé H6 Chi Minh (c6
mat).

3. Luat su Trinh B4 T1 — Poan Lut su Thanh phé H6 Chi Minh (co
mat).

, - Ngwoi bi hai: Nguyén Thi H2, sinh ngay 14/11/1998 (c6 don xin xét xur
vang mat).

- Nguoi dai glién hop phdp cua nguoi bi hai: Ba Tran Thi C, sinh ndm
1974; Cung dia chi: ap 4, xa ML, huyén CT, tinh Binh Phudc (c6 mat).

- Nguoi lam chung:



1. NLC1, sinh ngay 26/3/1999; Dia chi: T6 9, ap 3, x& ML, huyén CT,
tinh Binh Phudce (vang mat).

2,. NLC2, sinh nam 1996. Hién dang giam tai Trai tam giam Téng Lé
Chén (vang mat).

3. NLC3, si,nh ngay 26/9/1999; bia chi: t6 7, ép 4, xa ML, huyén CT,
tinh Binh Phudc (vang mat).

4. NLC4, sinh ngay 15/3/1999; Dia chi: t0 7, Ap 4, xd ML, huyén CT,
tinh Binh Phudc (vang mat).

5. NLQS, sinh nam 1988; Dia chi: to 7, 4p 6, xd ML, huyén CT, tinh
Binh Phudc (vang mat).

NOI DUNG VU AN:

Theo céo trang cuia Vién kiém sat nhan dan tinh Binh Phudc va Ban an
so tham cua Toa an nhan dan tinh Binh Phudc, ndi dung vu an dugc tom tat nhu
Sau:

Nguyén Hiru H, NLC2, NLC1, NLC3, NLC4, Nguyén Thi H2, sinh ngay
14/ 11/1998 déu tra tai ap 4, Xa ML, huyén CT, tinh Binh Phudc 1a ban bé quen
biét nhau.

Khoang 21 gio 00 ngay 01/12/2012, nhom cua H dang choi & khu vuc
duong lién xa thudc ap 4, x& ML, huyén CT, tai day H ri ca nhém vao vuon cao
su ctia anh NLCS5 tai 4p 7, xd MT, huyén CT, noi Hung cao mi cao su thué dé
udng ruou, thi tit ca dong y. Ngay luc nay, H néi riéng vdi NLC1 va NLC2 “ru
tui n6 nhau roi D... chét me no di (y H noi ri NLC3, Thi H2 va NLC4 vao 16 cao
su udng rugu roi giao cau)” thi NLC2 gat dau dong ¥, NLC1 khong c6 phan
g gi [But luc s6 142 dén s6 146; tir s6 206 dén s6 212 va tir s6 576 dén sd
585].

Pén khoang 22 gid 30 cing ngdy, sau khi H va NLC1 di mua rugu va
trai cay Vé ca nhom ch¢d nhau trén 02 chiéc xe dap vao vuon cao su cua anh
NLC5 ng01 ubng ruou. Khoang 30 phut sau, NLC4 va NLC2 nghi ubng roi di ra
ngoi tai goc cay cao su gan do noi chuyén. Con lai NLC3, Thi H2, Nga va H tiép
tuc uong ruou, dén khoang 00 gi0 30 phut ngay 02/12/2012 thi nghi. Tai day c6
hai chiéc vong caa anh NLC5 dé san nén sau khi udng rugu xong, H ldy mot
chiéc vong budc vao hai cdy cao su va cung Thi H2 Ién vong nam. NLC1 lay
chiéc vong con lai bugc vao hai cay cao su khac gan d6 va cuing NLC3 ngéi no1
chuyén. Khi dang nam H dung tay 6m Thi H2 nhung Thi H2 khong dong y va
dung day bo di dén ngoi tai gdc cay cao su cach khoang 30m, nén NLC3 dén
vong nam chung voi H. Sau d6, NLC1 va NLC4 di dén chd H dang nam, NLC4
goi NLC3 day di vé nhung H khong cho, nén H va NLC4 cdi nhau. H dung day
dung chan da mot cai vao nguoi NLC4, NLC4 khoc va bo di. NLC2 thao chiée
vong cua H dang nim di theo NLC4 rdi budc vong vao cdy cao su cach dé
khoang 26,7m cho NLC4 ngdi nhung NLC4 khong ngdi ma bo di. Lac nay,
NLC2 nay sinh ¥ dinh giao cau voi Thi H2, nén quay lai hoi NLC1 “H2 ¢ dau”,
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NLC1 tra lo1 “né say nam ¢ dang kia”. NLC2 néi tiép “may lai coi quan n6 cho
tao”, NLC1 khong dong y nén NLC2 doa danh, sg NLC2 danh nén NLC1 di toi
chd Thi H2 dang ngdi ¢ canh goc cay cao su, day Thi H2 nim ngura xuong dat,
kéo quan Thi H2 xubng ngang dau gbi rdi quay lai n6i cho NLC2 biét, NLC2
n6i NLC1 di theo NLC2 dén chd Thi H2 va n6i NLC1 giit tay Thi H2 d¢é NLC2
giao ciu, Nga tir chéi nén Tri doa danh. Vi s¢ Tri danh nén Nga ngdi dé trén
ngudi Thi H2, hai tay NLC1 giit d¢ hai tay Thi H2 xudng dat. NLC2 kéo quan
Thi H2 ra khoi chan va coi quan caa NLC2 ra rdi dung tay cam dwong vat di
cuong cung dua vao am ho cua Thi H2 nhung do Thi H2 gidy dap nén NLC2
khong dua duong vat vao duge. NLC2 tiép tuc dung ngoén tay tro phai moc vao
am ho cua Thi H2, khi thay tay dinh mau, NLC2 dung day méc lai quan Luac
nay, H di tim Thi H2 thi thdy NLC2 dang mic quan 16t, NLC1 dang ngdi d¢ 1én
ngudi va giit tay Thi H2. Thay vay, H hoi NLC2 “May choi (quan hé tinh duc)
dugc chua”, NLC2 tra 1oi “Chua choi duoc, tao moc thdy mau chay nén khong
choi”. H cung vé1 NLC2 mac lai quﬁn cho Thi H2 [But luc s6 123, 127, 129,
132, 134, 135, 136, 139, 140, 154, 158, 162, 171, 196, 199, 200, 204; tir s6 206
dén sb6 212 va sb 576 dén sb 585]. Sau d6 H, NLC2 va NLC1 di dén chd NLC3
va NLC4, thi NLC4 b6 di nén NLC2 va NLC1 dap xe di tim, con H dua Thi H2
dén nam trén vong do NLC2 budc trude do. Lic nay, anh NLC5 diéu khién xe
mé té vao cao mu, nén H muon xe mo to cia anh NLC5 di vé nha 1€iy dao cao
miu, roi quay lai vuon cao su cach chd Thi H2 nam khoang 100m cling cao mu
v6i anh NLC5. Khi NLC2, NLC1 di tim gip NLC4 rdi dua NLC4 dén chd
NLC3 dang nam, con NLC2 va NLC1 dap xe di vé&. NLC3 va NLC4 dén goi Thi
H2 day vé, nhung do Thi H2 say ruou nén NLC3 va NLC4 di vé truéc. Dén
khoang 05 gid cung ngay NLC3 va NLC4 dap xe dap quay lai rdy ché Thi H2
vé nha.

Sau khi vé nha, Thi H2 do mic cam vé viéc bi xam hai tinh duc, nén
khoang 09 gio 30 phat, ngay 03/12/2012, Thi H2 lay thudc tri bénh dong kinh
(c6 san trong nha H2) uéng tu tir. Sau khi uéng, Thi H2 bét tinh va duoc me rudt
ctia Thi H2 14 Tran Thi C phat hién, dua dén Bénh vién da khoa tinh Binh Phudc
cap ctru, sau khi tinh day Thi H2 ké lai toan bd su viéc bi xam hai tinh duc cho
chi C nghe, chi C viét don té céo dén Cong an xa ML, huyén CT, tinh Binh
Phude.

Gidy chimg nhan thuong tich sb 589/CN ngay 4/12/2012 cua Bénh vién
da khoa tinh Binh Phuéc két luan bi hai Thi H2 c6 nhiing thuong tich sau: Am
hd chua ¢ gi la, mang trinh gidn # 2,5cm, rach cli ¢ vi tri 4h va 9h, soi tuoi
huyét tring tim tinh tring (dwong tinh).

Tai Bién ban giam dinh phap y ctia T6 chuc giam dinh phap y tinh Binh
Phudc sé 31/2013/GDPY ngay 23/01/2013 két luan: Ving nguc va dui khong
thay ton thuong, am ho khong thay ton thuong, mang trinh gidn duong kinh
khoang 1,8cm c6 vét rach & vi tri 4 gid va 9 gi, mép vét rach khong bam tim,
khong xung huyét. Test thai: 4m tinh (ngay 23/01/2013); siéu am phu khoa:
Khong thdy bat thuong (ngay 17/01/2013) [But luc sb 81, 81°].



Tai bin dn hinh sy so tham s6 06/2017/HSST ngay 20 thing 01 nam
2017 cua Toa &n nhan dan tinh Binh Phwdec, da quyét dinh:

Tuyén bd bi cdo Nguyén Hiru H pham t6i “Hiép dam tré em”.

Ap dung diém b, g khoan 3, diéu 112 B9 luat hinh su; khoan 2 Diéu 46;
diém n khoan 1 Diéu 48; Piéu 33, 20, 45 cta Bo luat hinh sy xur phat bi céo
Nguyén Hitu H 20 (Hai muoi) nim tu. Thoi han ti tinh tir ngay bi cdo bi tam
gilr, tam giam 25/01/2013.

Ngoai ra, ban &n so tham con quyét dinh vé trach nhiém dan sy, an pht,
ap dung Luat thi hanh an va quyén khang cao theo quy dinh cua phap luat.

Ngay 02/02/2017, bi cdo Nguyén Hiru H khang cao kéu oan.

Tai phién toa bi cao Nguyén Hitu H giit nguyén yeu cau khang cao kéu
oan. Bi cao cho rang khong c6 xti giuc NLC2, NLC1 hi€p dam Nguyen Thi H2
va bi cao cting khong c¢6 quan h¢ tinh dyc voi Nguyén Thi H2 nhu an so tham
quy keét.

Cac luat su bao chita cho bi cao Nguyén Hitu H cho rang Du bi cao
Nguyen Hiru H ¢6 noi voi NLC2, Nga “Rii tui né nhdu réi P... chét me né di”
thi ddy ciing 1a cau ndi bang quo, khong am chi ddi tuong cu thé. Hon nira 10
khai ctia NLC2 xac dinh viéc NLC2 hiép dam Huong khong ¢ ai ru ré, xdi giuc
c4, chi khi thiy Nguyén Hitu H nam trén véng 6ém NLC3 thi Iic ndy NLC2 méi
nay sinh y dinh giao cau v6i Nguyén Thi H2; déu d6 ching minh rang ciu nodi
trén ctia H khong phai 1a ri ré, xti giue NLC2 va NLC1 hiép dam Nguyén Thi
H2. Hon nira cling khong c6 chung ctr nao dé ching minh Nguyén Hitu H 1a
nguoi truc t1ep giao cau voi Nguyen Thi H2 nhu Nguyén Thi H2 di khai. Do d6
dé nghi Hoi dong xét xtr tuyén bd Nguyén Hitu H khong pham toi hiép dam.

Quan diém cua Kiém sat vién sau khi phan tich, danh gia 16i khai cua
NLC2, NLC1, Nguyén Thi H2, NLC3, NLC4 ¢6 co so két luan Nguyén Hitru H
pham i hiép dam doi v6i Nguyén Thi H2 véi ca hai hanh vi: Vira 1a hanh vi
khoi xudng, xui giue NLC2, NLC1 hiép dam Nguyen Thi H2, vira truc tiép giao
cau v6i Nguyén Thi H2; Do d6 dé nghi khong chap nhan khang cdo cia bi cdo
Nguyén Hiru H, giir nguyén ban 4n so tham.

Can cir vao cac chung cu, tai liéu da duoc tham tra tai phién toa phuc
tham, Can cwr vao két qua tranh ludn tai phién toa, trén co so xem xét toan dién,
day du tai liéu, chung cu, y kién cua Kiém sat vién, bi cdo, nguoi bao chita cho
bi cdao va nhitng nguoi tham gia to tung khdc.

NHAN PINH CUA HOI PONG XET XU

[1] Céan ctr vao 161 khai cia NLC2, NLC1, 161 khai cua ngudi bi hai cung

cac ching c, tai liéu khac c6 trong ho so vu an, du co s& dé két luan:

Vao khoang 21 gi¢ 00 ngay 01/12/2012 Nguyén Hiru H, NLC2, NLC1,
NLC3, NLC4, Nguyén Thi H2 cung nhau vui choi tai khu vuc duong lién xa
thudc ap 4, xa& ML, huyén CT. Tai day Nguyen Hiru H ri ca nhém vao vuon cao



su cia anh NLC5 toa lac tai ap 7, xa MT, huyén CT (l1a noi Nguyén Hiru H cao
mu cao su thué) dé uéng ruou, cd nhém dong y.

Ngay luc nay, Nguyen Hiru H noi riéng voi NLC1, NLC2 “Ru tui no
nhdu réi ... chét me né di” thi NLC2 gat dau dong y; con NLC1 khong phan

ung gi.

Do d6, ca nhom cung nhau di vao vudn cao su cua anh NLC5 dé nhau
cho dén khoang 00 gi0 30 phut ngay 02/12/2012 thi nghi nhiu. Do bi say rugu
Nguyén Thi H2 di dén gbc cao su gan do nam nghi thi bi NLC1, NLC2 di dén
thyc hién hanh vi cau vat, coi quan dé giao ciu. Lic nay Nguyén Hitu H nhin
thay NLC2 dang mic quan 16t thi Nguyén Hitu H hoi NLC2 “May choi né duwoc
khong .

Sau khi sy viéc xdy ra, vi mdc cam bi xam hai tinh duc nén dén 09 gio
30 phat ngay 03/12/2012 thi Nguyén Thi H2 da udng thubc tu tir, nhung duoc
gia dinh phat hién, ctru chira kip thoi.

[2] V6i su viéc xdy ra néu trén, mic du Nguyén Hiru H khong thira nhan
da c6 hanh vi khoi xudng, xai giuc NLC2, NLC1 thyc hién hanh vi hiép dam
Nguyén Thi H2; nhung qua 101 khai cia NLC2, NLC1 va ca 161 khai cia
Nguyén Hiru H 6 tai phién toa so va phuc tham trudc day, Nguyen Hiru H cling
thtra nhan chinh Nguyén Hitu H 1a nguoi khéi xudng de Xuat, rdi ca nhom vao
VU.’O’Il cao su anh NLC5 nhau va néi véi NLQZ, NLQ1 rang: ““ Rii tui né nhdu roi

.. chét me né di”. Hoi dong xét xtr nhan thiy cau néi nay cua Nguyén Hiru H
la c6 chu dinh, muc dich rd rang; tui n6 ¢ day khong ngoai ai khac 1a NLC3,
NLC4, Nguyén Thi H2; chir khéng phai nhu 16i bao chita ctia cac luat su cho d6
la bang quo, khéng am chi dbi tuong.

[3] Thuc té xay ra, sau khi ubng rugu xong thi Nguyen Htru H da thuc
hién ¥ dinh, bang hanh vi nam trén vong 6m Nguyén Thi H2 rdi dén 6m NLC3,
Chinh hanh dong nay cua Nguyén Hitu H d3 tac dong thuc day NLC2, NLC1
thuc hién y dinh ban dau ma Hung dé xuat; nén NLC2, NLC1 tim dén noi
Nguyén Thi H2 nam dé thuc hién hanh vi dé cdi quan Nguyén Thi H2 nham
muc dich giao cau. Piéu dang luu y hon khi Nguyén Hiru H nhin thdy NLC1
dang ngdi dé 1én ngudi Nguyén Thi H2, NLC2 dang kéo chiéc quan 16t cta Tri
thi H hoan toan khong phan d6i ma con hoi NLC2 “May choi né dwoc khéng”,
y nghia cau hoi nay, hoan toan nam trong y dinh “Rii tui né nhdu roi P... chét
me no di”’.

[4] V6i nhitng dién bién, 16gic cua su viéc néu trén di co so két luan
NLC2, NLC1 thyc hién hanh vi hiép dam Nguyén Thi H2 vao dém ngay
02/12/2012 tai vudn cao su cua anh NLCS toa lac tai ap 7, x4 MT, huyén CT la
do sy khoi xudng, sap xép cua Nguyén Hitu H. Vi vay Nguyen Hitu H 1a nguoi
dong pham vai hanh vi hiép dam cua NLC2, NLC1 dbi voi Nguyén Thi H2.
Cho nén ban an hinh su so tham s6 06/2017/HSST ngay 20 thang 01 nim 2017
ctia Toa 4n nhan déan tinh Binh Phudc tuyén b bi cdo Nguyén Hiu H pham toi
“Hiép dam tré em” theo quy dinh tai cac diém b, g khoan 3 Piéu 112 Bo luat
hinh su la c6 can cur, khdng oan.



[5] Tuy nhién, theo ban an so tham con quy két Nguyén Hitu H ngoai
hanh vi ddng pham néu trén, thi Nguyén Hitu H con truc tiép thuc hién hanh vi
giao ciu voi Nguyen Thi H2 1a khong du can cu de quy bugc; Bai 1€ loi khai cua
Nguyén Thi H2 con nhiéu mau thuin, ¢ lic cho ring bi say ruou khdng biét gi,
c6 luc thi xac dinh khi mo mat ra nhin thay H 1a nguoi giao cdu véi H2 dudi dat.
Loi khai ndy cang mau thuan hon véi 16i khai cia NLC3, NLC4 chi nhin thiy H
va Nguyén Thi H2 nam trén vdng, trong khi Nguyén Hitu H hoan toan khdng
thira nhan. Do d6 khong du can ctr dé két luan Nguyén Hiru H 1a nguoi da truc
tiép giao cau véi Nguyén Thi H2 vao dém ngay 02/12/2012 nhu 4n so tham da
quy ket.

[6] Nhu d3 phan tich trén, bi cao Nguyén Hitu H d3 pham vao t6i “Hiép
ddam tré em” véi vai tro dong pham 1a nguoi chit muu, khoi xudng, xti giuc
nguoi khac thyc hién hanh vi pham t01 (ma nguoi dé con 1a tré em). Nhu vay
hanh vi pham toi ctia bi cdo Nguyén Hiru H 12 rat nguy hiém cho xa hoi, khong
nhitng bi cdo phai chiu trach nhiém hinh sy v6i 2 tinh tiét dinh khung ting ning
dugc quy dinh tai cac diém b, g khoan 3 Diéu 112 B6 luat hinh sy, ma con phai
chiu thém tinh tiét tang nang theo diém n khoan 1 Diéu 48 B6 luat hinh sy khi
lugng hinh.

[7] Xét vé ché tai hinh phat tai khoan 3 Piéu 112 Bo luat hinh su quy
dinh: muac hinh phat tu tir 20 ndm, tu chung than hodc tir hinh. Nhu vay ¢ bi cao
Nguyén Hiru H khéng c6 tinh tiét giam nhe trach nhiém hinh sy, nén Hoi dong
xét xir phuc tham ciing khong c6 cin cit ndo khac dé giam nhe hon so véi muc
hinh phat tu 20 nam ma ban an so tham d3 tuyén ddi voi bi cdo Nguyén Hitu H,
nén can gitt nguyén ban an so tham.

[8] Bi cao Nguyén Hitu H phai chiu an phi hinh sy phdc tham theo quy
dinh.

[9] Céc phan khac cia quyét dinh ban &n hinh sy so tham khong bi
khang cao, khang nghi da c6 hiéu luc phép luat ké tir ngay héet thoi han khang
cao, khang nghi.

Vi cac lé trén;

QUYET PINH

Ap dung diém a khoan 2 Diéu 248 B luat t6 tung hinh su;

Khong choép nhéan khang cao cua bi cao Nguyén Hitu H. Giir nguyén ban
an hinh sy so tham s6 06/2017/HSST ngay 20 thang 01 ndm 2017 cua Toa an
nhan dan tinh Binh Phudc.

1. Tuyén bé: Bi cao Nguyén Hitu H pham toi « Hiép dam tré em”

2. Ap dung diém b, g khoan 3 Dicu 112; khoan 2 Dicu 46; diém n khoan
1 biéu 48; Biéu 33, 20, 45 B0 luat hinh su.

Xtr phat bi cao Nguyén Hitu H 20 (Hai muoi) nam tu, thoi han td tinh ti

ngay 25/01/2013.



~ 3.Bj céo Nguyén Hitu H phai chiu 200.000 dong an phi hinh sy phic
tham.
4. Céc phén khac cua Quyét dinh ban an hinh sy so thim do khang b
khang cao, khang nghi da cé hiéu luc phap luat ké tir ngay hét thoi han khang
cao, khang nghi.

Ban an hinh sy phtc tham c6 hiéu luc ké tir ngay tuyén an.

Not nhgn: TM. HOI PONG XET XU PHUC THAM
_ VKSND G cao tai TP.HCM: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Binh Phusc; (Pa ky)

- VKSND tinh Binh Phudc;

- Cong an tinh Binh Phudc;

- S& Tu phap tinh Binh Phudc;

- Cuc THADS tinh Binh Phudc;

- Trai TG Cong an tinh Binh

Phuéc,“Tong dat cho BC™; bang Quéc Khaéi
- Bi hai, dai dién bi hai (2);

- Luu VP. HS, HQ 15b



