TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap - Tw do - hanh phuc

Ban an s6: 461/2021/HC-PT

Ngay 08 - 12 - 2021

V/v Khiéu kién quyét dinh hanh
chinh

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phin Hpi dong xét xir phiic thdm gom c6 :
Tham phan - Chu toa phién toa: Ba Pham Thi Duyén
Cdc Tham phan: Ong Tran Vian Mudi
C)ng Nguyén Pic Minh
- Thu ky phién toa: Ba VS Thi Phuong Thu - Thu ky Toa 4n nhan dan cp
cao tai Thanh pho H6 Chi Minh.
- Dgi dién Vign kiém sit nhén din cip cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Pham B4 Duy - Kiém sat vién.

Ngay 08 thang 12 ndm 2021 tai tru s& Toa 4n nhan dan cép cao tai Thanh
phé HO6 Chi Minh xét xtr phuc thdm cong khai vu 4n hanh chinh thy 1y sé:
729/2020/TLPT-HC ngay 09 thang 12 nam 2020 vé viéc “Khiéu kién quyét dinh
hanh chinh”.

Do Ban an hanh chinh so tham s 1200/2020/HC-ST ngay 11 thang 8 nim
2020 ciia Toa an nhan dan Thanh phé H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phiic tham sb: 548/2021/QBPT-HC
ngay 25 thang 3 nam 2021 gitra cac duong su:

1. Nguoi khoi kién: Cong ty TNHH VL

Tru so: CL, s6 105 duong TDT, phudng TP, Quan X7, Thanh phé HO Chi
Minh.

Nguoi dai dién hop phap: Ba Tran Thi Hué L, dia chi: S6 19B dudng
CBN, phuong Nguyén Cu Tr, Quan X1, Thanh phd HO Chi Minh 1a ngudi dai
dién theo ty quyén cua nguoi khoi kién. (co mat)

Nguoi bao vé quyén va loi ich hop phap: Luat su Nguyén Thanh C —
Cong ty Luat TNHH Dong Phuong Luat. (c6 madt)

2. Nguoi bi kién:

1/ Cuc truong Cuc HQ Thanh phd HO Chi Minh

Pia chi: S6 140 duong NTMK, Phuong P6, Quin X3,
Thanh phé H6 Chi Minh. (Xin xét xir vang mat)



Nguoi bao vé quyén va loi ich hop phap:

- Ong Nguyén D — Pho Chi cuc truong Chi cuc Kiém tra sau TQ— Cuc HQ
Thanh phé HO Chi Minh, dia chi: S6 51 duong Trudng Son, Phudng 2, quan Tén
Binh, Thanh phd Ho Chi Minh; (c6 mit)

- Ong Huynh Ngoc H — Céng chitc Chi cuc Kiém tra sau TQ— Cuc HQ
Thanh phé HO Chi Minh, dia chi: S6 51 duong Trudng Son, Phudng 2, quan Tén
Binh, Thanh phé H5 Chi Minh; (c6 mit)

- Ong Nguyén Minh Th — Céng chirc Chi cuc Kiém tra sau TQ— Cuc HQ
Thanh phé HO Chi Minh, dia chi: S6 51 duong Trudng Son, Phudng 2, quan Tén
Binh, Thanh phé Hb Chi Minh. (Xin xét xt vang mit)

2/ Chit cuc truong Chi cuc Kiém tra sau TQ — Cuc HQ
Thanh phd H6 Chi Minh

Pia chi: S6 51 duong Trudng Son, Phudng 2, quan Tan Binh, Thanh phd HO
Chi Minh.

Nguoi dai dién hop phap: Ong Nguyén D — Pho Chi cuc truéng Chi cuc
Kiém tra sau TQ, dia chi: S6 51 dudong Trudng Son, Phuong 2, quan Tan Binh,
Thanh phé Hb Chi Minh 1a nguéi dai dién theo tty quyén ctia Chi cyc truéng Chi cuc
Kiém tra sau TQ (duoc ty quyén theo Vin ban ty quyén sé 384/UQ-STQ ngay
12/3/2019). (c6 mat)

3/ Trung tdm K§ thuat tiéu chuan Do luong chat luong.

Nguoi dai dién theo phép luat: Ong Nguyén Thai H — Giam ddc.

Nguoi dai dién theo uy quyén: Ong Truong Vin Th — Trudng phong
nghiép vu 5. (Xin xét Xt ving mit).

NOI DUNG VU AN:

Ngueoi khéi kién Cong ty TNHH VL ¢6 ba Tran Thi Hué Linh la ngueoi dai
dién theo 1y quyén trinh bay:

Trong thoi gian tir ngay 09/7/2014 dén ngay 22/6/2017, Cong ty TNHH
VL ding ky 20 to khai HQ dé nhap khau mat hang Pin Alkaline hiéu Duracell,
xuét xtr China, ma HS theo to khai 1a 8506.80.10 (dugc huong thué wu dai nhap
khéu 0% tir ndm 2014 dén ndm 2018).

Pén ngay 08/8/2017, Cuc truéng Cuc HQ Thanh phd HO6 Chi Minh ban
hanh Quyét dinh s6 1617/QD-HQHCM vé viéc kiém tra sau TQ tai tru s& nguoi
khai HQ ddi véi Cong ty TNHH VL, nién han kiém tra tir ngay 01/01/2014 dén
ngay 31/7/2017.

Ngay 20/12/2017, Cyc HQ Thanh phé H6 Chi Minh ¢6 ban két luan kiém
tra sau TQ tai tru s& nguoi khai HQ, trong do c6 ndi dung Chi cuc Kiém dinh
HQ 3 dang tién hanh phan tich phan loai mat hang Pin Alkaline hi¢u Duracell,
xuét xtr China do Cong ty TNHH VL nhap khau. Sau khi c6 két quan phan tich
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phan loai, Cuc HQ Thanh phé Hé Chi Minh s& giai quyét theo quy dinh.

Ngay 06/9/2018, Tong cuc HQ ban hanh cac Thong béo vé két qua phan
loai ddi véi hang héa xuit khau, nhap nhau s6 5211/TB-TCHQ, 5212/TB-
TCHQ, 5213/TB-TCHQ, 5214/TB-TCHQ, 5215/TB-TCHQ.

Khoang gitra thang 10/2018, Céng ty TNHH VL nhan duoc Quyét dinh sd
261/QD-HQHCM/APT-STQ ngay 05/10/2018 vé viéc an dinh thué ddi véi
hang hoa xuét khau, nhap khau cia Cuc truong Cuc HQ Thanh phd HO Chi
Minh, 1y do: Khai sai mi s6 hang hoa va thué suat dan dén thiéu so tién thué
phai ndp, tong s6 tién Cong ty TNHH VL con phai ndp 1a 9.284.437.529 dong.

Pén ngay 22/12/2018, Cong ty TNHH VL nhan dugc Quyét dinh sd
314/QD-STQ vé xur phat vi pham hanh chinh trong linh vuc HQ ngay
20/12/2018 ciia Chi cyc Kiém tra sau TQ thuoc Cuc HQ Thanh phé H6 Chi
Minh, tong s6 tién phat 14 9.284.437.529 dong.

Cac Thong bao vé két qua phan loai ddi véi hang hoa xuat khau, nhap
khau ctia Tong cuc HQ duogc ban hanh dua trén két qua phén tich cia Chi cuc
Kiém dinh HQ 3 theo Théng bao sé 2912/TB-KD3 ngay 21/12/2017. Theo do,
cac mau phan tich déu thé hién ciu tao: “Pién cuc duong Dioxit Mangan
(MnO>), dién cuc am K&m (Zn). Thé tich ngoai do duoc nhoé hon 300cm?, duoc
dong gbi ban 1€ 2 vién”.

Theo quy dinh tai Diéu 4 Thong tu 14/2015/TT-BTC khi phan loai hang
hoa phai cdn clt vao danh myc hang hoa XUAt, nhap khau Viét Nam, céc san
pham Pin Duracell nhap khau ctua Cong ty TNHH VL dugc phan vao nhom HS
85.06 tai Phy luc I dugc dinh kem theo Thong Tu 65/2017/TT-BTC, chi giai
phan va cht giai chuong khong chi rd cach phan loai ma HS cia timg san pham
pin. Vi vay, cin ctr theo khoan 1 Diéu 6 Thong Tu 14/2015/TT-BTC:

“1. Truong hop thuc hién phan loai hang héa theo quy dinh tai Diéu 4
Thong tu ndy nhung chua xac dinh dugc ma s6 duy nhat theo Danh muc hang
hoa xuat khau, nhap khau Viét Nam thi str dung céc tai liéu sau:

a) Chu giai chi tiét Danh muc HS;

b) Tuyén tap y kién phén loai cia WCO;

¢) Chu giai bd sung Danh muc AHTN;

d) Co so dit liéu vé Danh muc hang hoa xuat khau, nhap khau Viét Nam.”

Tai phan chu giai phan nhom 8506.10 c6 ndi dung: “Viée xép trong phan
nhdm nay dugc quyét dinh bé1 thanh phén cua cuc am (dién cuc khtr cuc)....”.

Trong khi d6, két qua giam dinh tai Thong bao sb 2912/TB-KDP3 ngay
21/12/2017 chi ra ring cic san phim Pin Duracell nhap khau cta Cong ty
TNHH VL c¢6 céu tao “Pién cuc duong dioxit mangan (MnQO3), dién cyc am
K&m (Zn)”. Ngoai ra, két qua phan tich ctia Chi cuc Kiém dinh HQ 3 ciing cin

3



ctr vao Thong bao két qua giam dinh sd 015/N5.17/TD ngay 13/12/2017 cua
Trung tim k¥ thuat tiéu chuan do luong chét lwong, trong khi viéc phén tich chi
dua trén “thong sb k¥ thuat theo ghi nhan va két qua danh gia theo ghi nhan san
pham” chir khong duge phan tich hay giam dinh bang may moc, thiét bi khoa
hoc. Vi vay, cac san pham pin da nhap khau ciia Cong ty TNHH VL khong thé
phan loai vao ma HS 8506.10.10, chiu thué nhap khau 10% ma phai phan loai
ma HS 8506.80.10, dugc huong wu dii thué nhap khau 5% (tir naim 2011-2014)
va 0% (tir nam 2014-2018).

Nhu vay, viéc Cuc truéng Cuc HQ Thanh phé HO Chi Minh ban hanh
Quyét dinh s6 261/QD-HQHCM/ADT-STQ ngay 05/10/2018 vé viéc an dinh
thué dbi véi cac san pham pin nhap khau ctia Cong ty TNHH VL va Chi cuc
truong Chi cuc Kiém tra sau TQ ban hanh Quyét dinh xir phat vi pham hanh
chinh trong linh virc HQ s6 314/QD-STQ ngay 20/12/2018 vé hanh vi khai sai
ma s6 HQ ddi véi hang hoa nhap khau 12 trai quy dinh phap luat, khong dua trén
nguyén tic phan loai hang hoa theo Piéu 26 Luat HQ, Diéu 16 Nghi Pinh
08/2015/ND-CP, Piéu 4 va Diéu 6 Thong tu 14/2015/TT-BTC.

Do d6, Cong ty TNHH VL khoi kién yéu cau Toa an huy Quyét dinh 4n
dinh thué s6 261/QD-HQHCM/ADT-STQ ngay 05/10/2018 cia Cuc trudng Cuc
HQ Thanh phé H6 Chi Minh va Quyét dinh xir phat vi pham hanh chinh trong
linh vuc HQ sé 314/QD-STQ ngay 20/12/2018 cta Chi cuc truong Chi cuc
Kiém tra sau TQ — Cuc HQ TP.HCM dé dam bao dugc quyén va loi ich hop
phéap cua Cong ty TNHH VL.

Ong Lé Cong Manh Linh trinh bay: Thdng nhat v6i trinh bay ctia ba Tran
Thi Hu¢ Linh.

Ngueoi bi kién Cuc truong Cuc HQ Thanh phé Ho6 Chi Minh trinh bay:

Ngay 08/8/2017, Cuc trudng Cuc HQ Thanh phé HS Chi Minh ban hanh
Quyét dinh s6 1617/QD-HQHCM vé viéc kiém tra sau TQ tai tru s& nguoi khai
HQ d6i v6i Cong ty TNHH VL ¢6 mé s6 thué 0302244997, dia chi: Toa nha CL,
s6 105 TDT, phuong TP, Quan X7, Thanh phé Ho Chi Minh; dia diém kiém tra:
Toda nha CL, s6 105 TDT, phudng TP, Quan X7, Thanh phd HO6 Chi Minh. Thoi
gian kiém tra: 10 ngay ké tir ngay cong bd quyét dinh kiém tra, pham vi, ndi
dung kiém tra: Kiém tra tinh chinh xac ctia viéc khai bao ma s6, thué suat doi
v6i mat hang “Pin Alkaline cac loai hiéu Phillips va Duracell”, xuét x(t China do
Cong ty TNHH VL nhap khau (bao gom tai liéu gidy va dit liéu luu trir dudi moi
hinh thtre, trong céac loai cong cu, thiét bi luu trit); ni€n han kiém tra: T ngay
01/01/2014 dén ngay 31/7/2017.

Trong qua trinh kiém tra, do chwa thong nhat ma sb mat hang Pin
Alkaline cac loai hiéu Duracell, xuat x@ China do Doanh nghié¢p khai bdo va ma
s6 do co quan HQ d& nghi nén ngay 24/10/2017 hai bén thong nhat giri mau di
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phan loai tai Chi cuc Kiém dinh HQ 3.

Ngay 20/12/2017, Cuc HQ Thanh phé H6 Chi Minh ban hanh ban két
luan kiém tra sau TQ tai tru s& nguoi khai HQ vé1 ndi dung: Khi c6 thong bao
két qua phan tich phan loai cua Chi cuc Kiém dinh HQ 3 thi Cuc HQ Thanh phé
Hb Chi Minh s& xt 1y nhu sau:

- Néu két qua phan tich phan loai pht hop v6i ma sb khai bao cua Cong ty
thi Poan kiém tra s& két thiic hd so theo quy dinh va thong bao dén Cong ty;

- Néu két qua phan tich phan loai c6 mi sb sai voi khai bao cua Cong ty
thi s&: Ban hanh quyét dinh 4n dinh thué theo quy dinh ddi véi sb tién khai thiéu
do khai sai vé ma s6 thué, thué suat nhap khau dbi véi mat hang “Pin tiéu, pin
dai, pin trung...Alkaline hiéu Phillips va Duracell” xuat x& China thudc cac to
khai d3 kiém tra va Chi cuc Kiém tra sau TQ s& tién hanh 1ap bién ban vi pham
d6i voi Cong ty vé hanh vi khai sai ma sd, thué suat nhap khau dbi v6i mat hang
“Pin tiéu, pin dai, pin trung...Alkaline hiéu Phillips va Duracell” xuat x& China
va ban hanh quyét dinh xt phat theo quy dinh.

Ngay 06/9/2018, Tong cuc HQ c6 cac Thong bao sd 5211, 5212, 5213,
5214, 5215/TB-TCHQ vé két qua phén loai ddi v6i hang hoa xuét khau, nhap
khau cua Cong ty TNHH VL ddi voi mat hang Pin Alkaline cac loai hi¢u
Duracell xuit xt China 14 Pin dioxit mangan c6 mi sé 8506.10.10, thué suat
thué nhap khau vu dai dic biét c6 C/O form E 1a 10% (ndm 2014), 10% (nam
2015, 2016, 2017), thué suét thué GTGT 10%.

Can ct két qua phan tich phan loai, cin ct Diéu 26 Luat HQ sb
54/2014/QH13 ngay 23/6/2014, Piéu 16 Nghi dinh 08/2015/ND-CP ngay
21/01/2015 ctia Chinh phii quy dinh chi tiét va bién phap thi hanh Luat HQ vé
thu tuc HQ, kiém tra, giam sat, kiém soat HQ; can cur biéu 5 Thong tu
14/2015/TT-BTC ngay 30/01/2015 cua Bo Tai chinh huéng dan viéc phan loai
hang hoa, phan tich dé kiém tra chat lugng, kiém tra an toan thuc pham dbi véi
hang hoéa xuit khau, nhap khau; cin c& Thong tu 162/2011/TT-BTC ngay
17/11/2011, Thong tu 166/2014/TT-BTC ngay 14/11/2014 ctia B6 Tai chinh ban
hanh biéu thué nhap khau uvu dai dic biét Asean — Trung Quéc giai doan 2012-
2014, 2015-2018; ngay 05/10/2018 Cuyc truéng Cuc HQ Thanh phé HO Chi
Minh ban hanh Quyét dinh s6 261/QD-HQHCM/APT-STQ vé viéc 4n dinh thué
d6i voi hang hoa xuit khau, nhap khau.

Pén ngay 20/12/2018, Chi cuc Kiém tra sau TQ thudc Cuc HQ Thanh phd
Hb Chi Minh ban hanh Quyét dinh s6 314/QD-STQ vé xtr phat vi pham hanh
chinh trong linh vuc HQ d6i v6i Cong ty TNHH VL vé hanh vi khai sai ma sd
thué ddi v6i mat hang bi kiém tra.

Tt nhitng quy dinh cia phéap luat hién hanh va hd so dinh kém néu trén,
Cuc HQ Thanh phé H6 Chi Minh nhan thiy viéc ban hanh Quyét dinh sb
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261/QD-HQHCM/ADT-STQ ngay 05/10/2018 ctua Cyc truéng Cuc HQ Thanh
phé H6 Chi Minh vé an dinh thué dbi v6i hang héa xuat khau, nhap khau va
Quyét dinh s6 314/QD-STQ ngay 20/12/2018 cta Chi cuc trudong Chi cuc Kiém
tra sau TQ la hoan toan dung quy dinh. Theo don khé1 kién, Cong ty TNHH VL
cho rang két qua giam dinh cua Trung tdm k¥ thuat tiéu chuan do ludng chat
luong, két qua phén tich phan loai ctia Chi cuc Kiém dinh HQ 3 va Tong cuc
HQ khong phu hop véi ma s6 HS (vi viéc phan tich, giam dinh chi dya trén nhan
hang hoa...), dan chimg nay khong thudc thim quyén ctia Cuc HQ Thanh phd
Hb Chi Minh, Cyuc HQ Thanh phé H6 Chi Minh cdn cr vao két qua phan tich
phan loai dé thuc hién, dé nghi Toa an lién hé, trao d6i véi cac co quan trén dé
cO hudng xtr 1y.

Cuc truong Cuc HQ Thanh phé Ho Chi Minh dé nghi Toa 4n giit nguyén
Quyét dinh s6 261/QD-HQHCM/ADT-STQ ngay 05/10/2018 cua Cuc trudng
Cuc HQ Thanh phé HO Chi Minh vé 4n dinh thué ddi voi hang hoa xuit khau,
nhap khiu va Quyét dinh s 314/QD-STQ ngay 20/12/2018 ctia Chi cuc truéng
Chi cuc Kiém tra sau TQ.

Ngueoi bi kién Chi cuc truong Chi cuc Kiém tra sau T O trinh bay:

Ngay 17/12/2018, Chi cuc Kiém tra sau TQ lap bién ban vi pham hanh
chinh s6 305/BB-VPHC dbi voi Cong ty TNHH VL do d3 c6 hanh vi khai sai
ma s6, thué suat hang hoa dbi voi mat hang “Pin Alkaline cac loai hi¢u Duracell
xuat xtr China” khai bao nhap khau tai 20 bd hd so HQ tir ngay 01/01/2014 dén
ngay 31/7/2017, vi pham quy dinh tai khodn Ic Piéu 13 Nghi dinh
127/2013/ND-CP ngay 15/10/2013 ciia Chinh phu, duoc sira d6i, b sung mot s6
diéu tai khoan 10 Piéu 1 Nghi dinh s6 45/2016/ND-CP ngay 26/5/2016 cua
Chinh phu.

Can cir Luat HQ sb 54/2014/QH13 ngay 23/6/2014, Luat Quén 1y thué sb
78/2006/QH11 ngay 29/11/2006, Luat s6 21/2012/QH13 ngay 20/11/2012, Luat
s6 71/2014/QH13 ngay 26/11/2014 va Luat s6 106/2016/QH13 ngay 06/4/2016
stra d6i, bo sung mot s6 diéu ciia Luat Quan 1y thué, Nghi dinh 127/2013/ND-
CP ngay 15/10/2013 cta Chinh pha, Nghi dinh sb 45/2016/ND-CP ngay
26/5/2016 ctia Chinh pht, cin ct Bién ban vi pham hanh chinh sé 305/BB-
VPHC ngay 17/12/2018; vao ngay 20/12/2018, Chi cyc truéng Chi cuc Kiém tra
sau TQ ban hanh Quyét dinh s6 314/QD-STQ vé viéc xur Iy vi pham hanh chinh
trong linh vuc HQ d6i véi Cong ty TNHH VL do ¢6 hanh vi khai sai ma s6, thué
suat dan dén thiéu sb tién thué phai nop nhung Cong ty khong tu nguyén nop di
sO tién thué phai ndp theo quy dinh trude thoi diém 1ap bién ban vi pham, tong
s tién phat 14 9.284.437.529 dong.

Chi cuc trudéng Chi cuc Kiém tra sau TQ dé nghi Toa an bac yéu cau khoi
kién cua Cong ty TNHH VL.



Tai Bdn dn hanh chinh so tham 1200/2020//HC-ST ngay 11 thdng 8 nam
2020 ciia Toa dn nhdn ddan Thanh phé Ho Chi Minh dd quyét dinh nhw sau:

1. Chép nhan toan bd yéu cau khoi kién cia nguoi khoi kién Cong ty
TNHH VL:

Huy Quyét dinh sé 261/QD-HQHCM/ADPT-STQ ngay 05/10/2018 cuia
Cuc truong Cuc HQ Thanh phd H6 Chi Minh vé viéc an dinh thué d6i véi hang
hoa xuat khau, nhip khau;

Hily Quyét dinh sé 314/QD-STQ ngay 20/12/2018 cta Chi cuc trudng
Chi cuc Kiém tra sau TQ vé xir phat vi pham hanh chinh trong linh vuc HQ.

3. Quyét dinh ap dung bién phap khan cip tam thoi sb 388/2018/QP-
BPKCTT ngay 27/12/2018 ciia Toa an nhan dan Thanh phé H6 Chi Minh hét
hi€u luc khi ban an c6 hi¢u lyc phap luat.

Ngoai ra, ban an so tham con quyét dinh vé an phi, quyén khang céo theo
quy dinh cua phép luat.

Sau khi xét xtr so tham, ngay 07 thang 9 nim 2020, Cuc trudng Cuc HQ
Thanh phé Ho Chi Minh khéng c4o dé nghj sira ban 4n so thdm theo hudng
khong chap nhan yéu cau khai kién cta cong ty VL.

Tai phién toa phiic tham

Nguoi khang cdo Cuc HQ Thanh phé H6 Chi Minh céo van gilt nguyén
yéu cau khang cdo 1a dé nghi Toa an cap phuc tham stra ndi dung ban 4n so thim
theo hudng béac toan bd yéu cau khoi kién ctia cong ty VL.

Nguoi khoi kién khong dong v véi yéu cau khang cdo cua Cuc HQ Thanh
phd HO Chi Minh va dé nghi Toa giit nguyén ban 4n so tham.

Phin tranh luin

Ngueoi khdng cdo la Cuc HQ Thanh phé Ho Chi Minh trinh bay tranh ludn:
Xin bao luu cac ndi dung y kién di trinh bay tai Toa 4n nhan dan Thanh phd Ho
Chi Minh. Ngoai ra, Cuc HQ Thanh Phé H6 Chi Minh trinh by bo sung cac noi
dung chtmg minh cho yéu cau khang céo nhu sau:

Thir nhat Cyc HQ Thanh phd HS6 Chi Minh xac dinh viéc ban hanh cac
quyét dinh hanh chinh 261/QD-HQHCM/AMT-STQ (“Quyét dinh 261”) ngay
05/10/2018 va Quyét dinh 314/QD-STQ ngay 20/12/2018 (“Quyét dinh 314”) 1a
dung quy dinh phap luat. D& nghi Toa an cip phiic thim chip nhan ndi dung don
khang cao ctia Cuc HQ Thanh phé HO Chi Minh, bac cac yéu cau khdi kién cua
cong ty VL.

Thir hai Can ct cac van ban quy dinh hién hanh tai thoi diém tién hanh
giam dinh cta Trung tdm 3, thi tat ca nhimg hang hoéa nhap khau Pin Alkaline
cac loai hiéu Duracell gidong hang nhap khau trong 20 t& khai bi truy thu thué
theo quyét dinh 261, déu phai chju muc thué suat 1a 10%. Do vay, viéc dd nhan
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dinh trong ban 4n so thdm (néu tai trang 11) cho rang thong bao giam dinh sai 13
khong ding véi quy dinh ctia phéap ludt hién hanh. Viéc nhan dinh do két qua
giam dinh sai nén Tda an nhan dan Thanh phd H6 Chi Minh huy quyét dinh 261
ctia Cuc HQ Thanh phd H6 Chi Minh la dong nghia véi viéc that thu ngan sach
nha nuéc cling nhu dan dén khong théng nhat trong viéc phan loai mat hang
nay. Do vdy, Cuc HQ Thanh phé Ho Chi Minh d& nghi Toa phiic thim chap
nhan don khang céo, stra ban an so tham.

Thir ba Cuc HQ Thanh phé HO Chi Minh cin ctt ndi dung van ban
6921/TCHQ-TCNK ngay 27/10/2020 cua Téng cuc HQ Viét Nam, mot lan nita
khéng dinh nd1 dung khang cido cua Cuc HQ Thanh Phé HO Chi Minh la dang.
Cu thé tai muc 3 vin ban 6921/TCHQ-TCNK d3 néu :

“Ban dich Tiéng Viét cua Chu gii chi tiét Danh muc HS dugc Téng cuc
HQ ban hanh theo Cong van 11369/TCHQ-TXNK ngay 01/12/2015 (phién ban
2012) va Cong van 5563/TCHQ-TXNK ngay 25/9/2018 (Phién ban 2017). Ban
dich Tiéng Viét 1a tai liéu mang tinh chat tham khao nhiam hd trg cong tac phan
tich, phan loai hang hoa cua co quan HQ. Tai cic cong van ban hanh néu trén
déu ghi ro:

Trong qud trinh dp dung, néu cé sw khdc biét vé mé ta hang héa bang
Tiéng Viét va mé ta hang héa bang Tiéng Anh thi dp dung truc tiép mé ta hang
héa bang tiéng Anh.

Tong cuc HO xin hoan nghénh va san sang tiép thu cdc y kién déng gép vé
dich thudt dé hoan thién cdc phién ban sau.

Péi v6i vu viée nay, nhan dinh tai Ban an ctia Toa 4n nhan dan Thanh phé
Ho6 Chi Minh dya trén noi dung ban dich chu giai chi tiét ban hanh theo cong
van 11369/TCHQ-TXNK da dich “cathode” 1a cyc am va “anode” la cuc duong.
Viéc dich thuat nhu vay 1a khong chinh xac véi 1y do da néu tai muc 1 vé phan
loai hang hoa. Ban dich chu giai chi tiét hién nay ban hanh theo cong van
5563/TCHQ-TXNK di dugc stra d6i phut hop va gitt nguyén mo ta “cathode” 1a
“ca-tot va “anode” 1a “a nbt”.

Vay truong hop ban dich Tiéng Viét chua rd rang hodc c6 sai 1éch v6i ban
Tiéng Anh, viéc sir dung ban gdc Tiéng Anh 1a can thiét va pht hop véi cac quy
dinh hién hanh.

Ngoai ra lién quan dén su viéc nay, téng cuc HQ dd c6 cong van sb
6095/TCHQ-TXNK ngay 24/9/2019 huéng dan Coéng ty TNHH VL phan loai
pin tai nhom 8506.10 dua trén thanh phén cAu tao cua ca-tot.

Mit hang pin dioxit mangan 13 loai mat hang pho bién, khong phai loai mat
hang dic biét, duoc WCO hudng dan phan loai theo thanh phén cAu tao cua ca-
tbt tai Chu giai chi tiét danh muc HS. Quyét dinh cua Toa an nhan dan Thanh
phd HO Chi Minh tai ban 4n so thim dan dén viéc that thu ngan sach nha nudc
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cling nhu dan dén khong théng nhat trong viéc phan loai mat hang nay.

Tir nhitng ndi dung trinh bay néu trén dé nghi Toa phuc thim Toda an nhan
cp cao tai Thanh Phé H6 Chi Minh béc toan bd ndi dung yéu cau khéi kién ciia
Cong ty TNHH VL.

Nguoi khoi kién trinh bay:

Trong thoi gian tir ngay 09/7/2014 dén ngay 22/6/2017, Cong ty TNHH VL
dang ky 20 to khai HQ dé nhap khau mat hang Pin Alkaline hiéu Duracell, xut
xt China, ma HS theo to khai 1a 8506.80.10 (duwoc huong thué wu dai nhap khau
0% tir nim 2014 dén nim 2018).

Cong ty TNHH VL cho riang: vi Danh muc hang hoéa xuat khau, nhap khau
Viét Nam tai phu luc 1 ban hanh kém theo Thong tu 103/2015/TT-BTC ngay
01/7/2015 cua Bo Tai chinh khong c6 cht giai chuong va cha giai phan nhom
d6i v6i mat hang pin. Nén cong ty dd can c khoan 1, Piéu 6 Théng tu
14/2015/TT-BTC ngay 30/01/2015 noi dung hudng dan vé phdin logi hang héa,
phan tich dé phan loai hang héa, phén tich dé kiém tra chdt lwong, kiém tra an
toan thwe pham doi véi hang héa xudt khau, nhdp khau. Cong ty TNHH VL
khai to khai nhap khau s& phai cin cr vao Chu giai chi tiét Danh muc HS (phién
ban tiéng Viét dich nam 2012). Viéc cong ty VL cin clr vao cha giai chi tiét
Danh muc HS dé phan loai mit hang Pin Alkaline Duracell do Cong ty TNHH
VL khai to khai nhap khéau cling dugc co quan HQ xéc dinh tai Ban két luan
kiém tra sau TQ ngay 20/12/2017.

Do vy viéc Tong cuc HQ cho ring Chu giai chi tiét Danh muc HS (phién
ban tiéng Viét dich ndm 2012 keém theo cong van 11369/TCHQ-TXNK da dich
“cathode” 12 cuc 4m va “anode” 1a cuc duong) khong dung phién ban tiéng Anh;
Mait khac, co quan HQ can cir vao quy dinh cua cac van ban ban hanh sau
22/6/2017 dé cho rang cac quyét dinh 261 va 314 1a dung, diéu nay 1a khong co
co s& phap luat dé chap nhan. Boi Cong ty chung t6i di cin clr vin ban hudng
dan cua HQ dé khai to khai, nay lai cho rdng Vian ban d6 sai va Vian ban dung
phai 12 Vian ban ban hanh lai vao ndm 2018. Roi tir 1ap luan nay dé ra quyét dinh
truy thu thué va phat thué doanh nghiép 1a khong dung. Pé nghi Toa an cap
phuc tham bac khang cao ciia ngudi bi kién gitt nguyén ban an so tham.

- Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO Chi Minh
phat biéu quan diém vé viéc giai quyét vu an:

+ V& t6 tung: Tur khi thu 1y dén khi dwa vu an ra xét xtr Toa an di tién
hanh dung quy dinh cta phép luat t6 tung hanh chinh.

+ V& ndi dung vy an:

Cuc truong Cuc HQ ban hanh quyét dinh 4n dinh thué 13 dung quy dinh
phap luat. Bbi voi quyét dinh xtr phat hanh chinh 13 ¢6 co s do Cong ty VL
khai sai ma sb thué. Khang cao cua Cuc truéng Cuc HQ 1a c6 co s0, dé nghi
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Hoi dong xét xir chdp nhan khang céo, stra ban 4n so thdm ctia Toa an nhan dan
Thanh ph H6 Chi Minh theo huéng bic yéu cau ctia cong ty VL.

Sau khi nghién clru cac tai liéu co6 trong hd so vu an dugc tham tra tai
phién toa va cin cit vao két qua tranh tung tai phién toa, ¥ kién phat biéu cua
dai dién Vién kiém sit,

NHAN PINH CUA TOA AN

[1] Vé td tung:

Toa an cép so tham tién hanh trinh ty thu tuc theo quy dinh cua B¢ luat tb
tung hanh chinh, khong 1am anh hudng quyén va loi ich hop phép cua céac
duong su.

Toda an cap phuc tham d3 triéu tip dai dién Trung tim K§ thuét tiéu chuan
Po luong Chat lugng theo yéu ciu ctia bén bi kién, két qua: Trung tdm K§ thuat
tiéu chuan Po ludng Chét lwong cd vin ban trinh bay gui t6i phién toa ndi dung
néu xin bao luu cac ndi dung vin ban di giri Toa an cip so tham. Dé nghi Toa
an cap phiic thim xac dinh Thong bao két qua giam dinh s6 015/N5.17/TD ngay
13/12/2017 cua Trung tam k¥ thuat tiéu chudn do luong chat lugng 1 dung.

[2] V& ndi dung:

Trong thoi gian tir ngay 09/7/2014 dén ngay 22/6/2017, Coéng ty TNHH
VL ding ky 20 to khai HQ dé nhap khau mat hang Pin Alkaline hiéu Duracell,
xuét xt China, ma HS theo t& khai 13 8506.80.10 (dugc huodng thué wu dai nhap
khéau 0% tir ndm 2014 dén nam 2018).

Ngay 08/8/2017, Cuc truong Cuc HQ Thanh phé H6 Chi Minh ban hanh
Quyét dinh s6 1617/QD-HQHCM vé viéc kiém tra sau TQ tai tru s& nguoi khai
HQ dbi v6i Cong ty TNHH VL, nién han kiém tra tir ngay 01/01/2014 dén ngay
31/7/2017.

Ngay 20/12/2017, Cyc HQ Thanh phé HO Chi Minh c6 ban két luan kiém
tra sau TQ tai tru s& nguoi khat HQ, trong do c6 ndi dung Chi cuc Kiém dinh
HQ 3 dang tién hanh phan tich phan loai mat hang Pin Alkaline hi¢u Duracell,
xuét xtr China do Cong ty TNHH VL nhap khau. Sau khi c6 két quan phan tich
phan loai, Cuc HQ Thanh phé H6 Chi Minh s& giai quyét theo quy dinh.

Ngay 13/12/2017 cua Trung tdm k¥ thuat tiéu chuan do ludng chit lugng
ban hanh Thong bao két qua giam dinh s6 015/N5.17/TP.

Ngay 06/9/2018, Tong cuc HQ ban hanh cac Thong bao vé két qua phan
loai d6i v6i hang hoa xudt khau, nhip nhau sé 5211/TB-TCHQ, 5212/TB-
TCHQ, 5213/TB-TCHQ, 5214/TB-TCHQ, 5215/TB-TCHQ.

Ngay 05/10/2018 Cuc truong Cuc HQ Thanh phé HS Chi Minh ban hanh
Quyét dinh sb6 261/QD-HQHCM/ADT-STQ vé viéc an dinh thué ddi v6i hang
hoa xuét khau, nhap khau, nodi dung: Xéac dinh cong ty VL khai sai mi s6 hang
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hoa va thué suat din dén thiéu s tién thué phai nop, tong s6 tién Cong ty TNHH
VL con phdi ndp 14 9.284.437.529 dong.

Ngay 20/12/2018 cua Chi cuc Kiém tra sau TQ thuoc Cuc HQ Thanh phé
Hd Chi Minh ban hanh Quyét dinh sé 314/QD-STQ vé xtr phat vi pham hanh
chinh trong linh vuc HQ, tong sd tién phat 14 9.284.437.529 dong.

Ngueoi khoi kién Cong ty TNHH VL yéu cau Toa an tuyén huy cac Quyét
dinh 261/QD-HQHCM/ADT-STQ ngay 05/10/2018 ciia Cuyc truong Cuc HQ
Thanh ph6é H6 Chi Minh; Quyét dinh s6 314/QD-STQ ngay 20/12/2018 ctia Chi
cuc truong Chi cyc Kiém tra sau TQ vé xt phat vi pham hanh chinh trong linh
vuc HQ. Céac ndi dung co ban bén khai kién néu tai Toa an cdp phuc thim
ching minh cho yéu cau khoi kién:

- Cong ty di can clr ndi dung Chi giai chi tiét Danh muc HS (phién ban
dich tiéng Viét nam 2012) duoc hudng dan tai Vin ban 11369/TCHQ-TXNL
ngay 01 thang 12 nam 2015 cua Tong cuc HQ, 1a tai liéu tham khdo chinh thirc
phuc vu viéc phan loai hang hoa xuét khau, nhap khau. Ban dich nay duogc cong
bd trén trang thong tin dién to cua Téng cuc HQ tai dia chi
www.customs.gov.vn ndi dung Danh muc nay néu:

“Chu giai phdan nhom. Cac phdan nhom 8506.10, 8506.30 va 8506.40. Mat
hang dwoc phdn loai vao phan nhém ndy dwoc can cit vdo thanh phan cia cwe
am (dién cuc khwr cuc). Tuy nhién, pin voi cuc dm bcing dioxit mangan va cuc
dwong la liti dwoc xép vao phdn nhém 8506.50 nhu la pin liti.”.

Theo n6i dung chu giai nay thi pin duoc phan nhom 8506.10 — Bdang di 6
xit mangan hodc phan nhom 8506.80.10 — pin bang kém carbon, c6 thé tich
ngoadi khéng qud 300cm3, phai can ¢t vao thanh phan cua cuee dm.

Theo tai liéu k¥ thuat mat hang pin Alkaline Duracell nhap khau thé hién
pin c6 dién cwe dm la kém (Khong phai la dioxit mangan). Do vay, vao thoi
diém nhap khau mit hang pin Alkaline Duracell (T 9/7/2014 dén ngay
22/6/2017) Coéng ty VL da khai phan nhom hang nhap khau thudc nhom
8506.80.10 — pin bang kém carbon, cé thé tich ngoai khéng qud 300cm3 khong
sai so v6i van ban huéng din ciia co quan chic ning c6 tham quyén khi khai
HQ.

Nay (sau ngay 22/7/2017) cuc HQ Thanh phé H6 Chi Minh lai 4p dung
Thong tu 65/2017/TT-BTC ngay 27/6/2017 cia Bo truéng Bo Tai chinh; Cong
van 5563/TCHQ-TXNK ngay 25/9/2018 Téng cuc HQ Viét Nam da ban hanh
kém (Chu giai chi tiét Danh muc HS phién ban dich 2017) dé xac dinh Cong ty
VL sai pham dé ban hanh quyét dinh hanh chinh bi kién 14 khong dung. Boi:
Theo Chu giai chi tiét Danh muc HS phién ban dich 2017 néu“Chi gidi phdn
nhom: Cac phdan nhom 8506.10, 8506.30 va 8506.40: Mat hang dwoc phan loai
vao nhém nay dwgce can cir vao thanh phan cia ca- tot (dién ciee khir cuee). Tuy
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nhién, pin véi ca-tot bang di-6-xit man gan va a-nét bang li-ti dwoc xép vdo
phdn nhém 8506.50, twong tw nhir pin li-ti”. Noi dung ndy duoc hiéu 1a viéc
phan nhom: 8506.10 — Bang di 6 xit mangan hodc phan nhom: 8506.80.10 — pin
bang kém carbon, cé thé tich ngodi khéng qud 300cm3, phai can ctr vao thanh
phan cta ca- tot. Dich ra tiéng Viét co thé hiéu 1a phai can clr vao thanh phan
cwe dwong (khac voi Cha giai chi tiét Danh muc HS phién ban dich 2012 néu
phai can cit vao thanh phan cuwe dm).

Hon nita, cin cir két qua phan ludng to khai ctia hé thong khai HQ dién tir
ctia co quan HQ 13 bude 2 (Ludng vang-Kiém tra hd so HQ). Tuy vay trong sudt
thoi gian 3 ndm nhap khau hang cong ty da ndp tai lidu k¥ thuat ciia hang nhap
khau kém theo t& khai HQ dé co quan HQ thuc hién chirc ning kiém tra ho so.
Két qua trong ba nim nhap khau hang hoa néu trén co quan HQ da khong xac
dinh viéc khai to khai HQ cua cong ty sai. Hién hang hoa TQ cong ty xac dinh
gi4 ban ra thi truong theo gia khong chiu thué nhap khau va da tiéu thu hét hang.
Nay co quan HQ ra quyét dinh truy thu thué va xt phat 1 1an thué ddi véi doanh
nghép 1a khong dung ngoai ra con gay thiét hai vé tai san va uy tin cua cong ty
doi véi cac déi tac kinh doanh.

Pé nghi Toa an nhan din cap cao tai Thanh phd H6 Chi Minh bac don
khéang céo ctia Cuc HQ Thanh phd Ho Chi Minh, giit nguyén ban 4n so tham.

Cuc HQ Thanh phé Hé Chi Minh néu giit nguyén phan trinh bay tai Toa
an Thanh phé Ho Chi Minh va bd sung nd1 dung trinh bay tai phﬁn tranh luan tai
Tda phiic tham. D& nghi Toa an nhan dan cp cao tai Thanh phd H5 Chi Minh
chap nhan nodi dung khang cdo cia Cuc HQ Thanh phé HO Chi Minh tuyén xir
sira ban an so tham theo hudng khong chap nhan yéu cau khai kién ciia Cong ty
TNHH VL.

Trung tim Ky thudt tiéu chudn do lwong chdt lwong (sau day goi tat 1a
Trung tdm 3) do nguoi dai dién theo Gy quyén néu: Bao luu quan diém theo
cong van da giri Toa 4n nhan dan Thanh phé HO Chi Minh va khang dinh viéc
Trung tam 3 da can ctr cac tai licu khoa hoc va van ban hudng dan co hiéu luc
phap luat vao thoi gian giam dinh dé két luan giam dinh. Do vay, Thong bao két
qua giam dinh s6 015/N5.17/TD ngay 13/12/2017 cta Trung tam k¥ thuét tiéu
chuan do ludng chat luong nén két luan: “Pin so cdp hiéu Duracell model
MN2400, MN1604, MN1300, MN1500, MNI1400 ... ¢6 cdu tao: DPién cuc
dwong: Dioxit mangan (MnO2), dién cuc dm: Kém (Zn), thé tich ngoai do dwoc
khong qud 300cm3” Vi phan loai nhom theo dién cwe dwong nén két luan trong
thong bao 1a “phan loai: loagi pin dioxit mangan™ la hoan toan chinh xéac. Trung
tam 3 khong dong y véi phan nhan dinh trong ban 4n so tham cho rang két qua
giam dinh cua Trung tam 3 1a sai.

[3] Hoi dong xét xir cap phuc thim xét cac ndi dung khang cdo cia Cuc
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HQ Thanh phé H6 Chi Minh

[3.1] Xét ndi dung néu tai trang 11 ctia ban an so thim “Do két qud phdn
loai ciia Théng bdo két qua gidm dinh sé 015/N5.17/TP ngay 13/12/2017 ciia
Trung tam ky thudt tiéu chudan do lwong chat lwong chira ding quy dinh nén néi
dung Théng bdo so 2912/TB-KD3 ngay 21/12/2017 ciia Chi cuc Kiém dinh HO
3 va néi dung cdc Théng bdo sé 5211, 5212, 5213, 5214, 5215/TB-TCHQ cuia
Tong Cuc truéng Tong cuc HQ ghi nhdn két qua phdn loai d6i véi mat hang Pin
so cdp hiéu Duracell do Céng ty TNHH VL nhdp khdu: Pin dioxit mangan ld
chua dung quy dinh cua phap ludt. Vi vay, viéc Cuc truong Cuc HQ Thanh phé
Ho6 Chi Minh ban hanh Quyét dinh sé6 261/0D-HOHCM/APT-STQ ngay
05/10/2018 @é an dinh thué déi véi Cong ty TNHH VL véi Iy do khai sai md sé
hang héa va thué sudt dan dén thiéu sé tién thué phai ndp la khéong ding quy
dinh cua phap ludt.”

Hoi dong xét xtr cip phtc tham thay: Cin cr dé co quan giam dinh ban
hanh két luan 1a Chu giai chi tiét Danh muc HS nguyén ban tiéng Anh va céc tai
lidu k¥ thudt cua hang héa yéu cau giam dinh. Mt khéc, tai thoi diém giam dinh
thi cac van ban phap ludt duoc ap dung la Thong tu 65/2017/TT-BTC ngay
27/6/2017 cua B trudng Bo Tai chinh; Chu gidi chi tiét Danh muc HS phién
ban dich 2017 da thay thé Danh muc HS phién ban dich 2012. Do vay, két luan
tai Thong bao két qua giam dinh sd 015/N5.17/TP ngay 13/12/2017 cta Trung
tam k¥ thuat tiéu chudn do luong chit lugng; Thong bao sé 2912/TB-KDP3 ngay
21/12/2017, Chi cyc Kiém dinh HQ 3 va cac Thong bao vé két qua phan loai ddi
v6i hang hoa xuat khau, nhdp nhau sé 5211/TB-TCHQ, 5212/TB-TCHQ,
5213/TB-TCHQ, 5214/TB-TCHQ, 5215/TB-TCHQ ngay 09/6/2018 cua Tong
cuc HQ la khong sai.

Viéc nhan dinh do két qua giam dinh sai nhu ban an so tham néu trén dan
dén that thu ngan sach nha nudc dbi voi mat hang pin nhap khau ¢ thoi ky giam
dinh. Hé qua din dén khong thong nhat trong viéc phan loai mat hang nay. Hoi
ddng xét xtr cip phuc thdm chdp nhan ndi dung yéu cau khang céo cua Cuc HQ
Thanh phé HS Chi Minh dé& nghi vé viéc bac bo ddi voi ndi dung nhéan dinh tai
trang 11 cta ban 4n so tham.

Tuy vay, ciing can phai xac dinh truong hop Thong bao két qua giam dinh
s 015/N5.17/TD ngay 13/12/2017 ctia Trung tam k¥ thuat tiéu chuan do ludng
chat luong; Thong bao sé 2912/TB-KD3 ngay 21/12/2017, Chi cyc Kiém dinh
HQ 3 va cac Thong bao vé két qua phan loai d6i v6i hang hoa xuat khau, nhap
nhau s6 5211/TB-TCHQ, 5212/TB-TCHQ, 5213/TB-TCHQ, 5214/TB-TCHQ,
5215/TB-TCHQ ngay 09/6/2018 cua Tong cuc HQ diing khong dong nghia vai
viéc Cong ty TNHH VL khai tai 20 to khai HQ (tir ngay 09/7/2014 dén ngay
22/6/2017) vé viéc nhap khau mat hang Pin so cép hiéu Duracell model
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MN2400, MN1604, MNI1300, MN1500, MN1400 ndi dung phan nhom
8506.80.10 — pin bang kém carbon, cé thé tich ngodi khong qud 300cm3 la sai.

Boi: Cian cir dé xac dinh Cong ty TNHH VL c6 hanh vi sai trai khi khai
20 to khai HQ (tir ngay 09/7/2014 dén ngay 22/6/2017) vé viéc nhap khau mit
hang Pin so cép hi€éu Duracell model MN2400, MN1604, MN1300, MN1500,
MN 1400 duoc phan nhém 8506.80.10 — pin bang kém carbon, c¢é thé tich ngodi
khéng qud 300cm’ con phai phu thudce cac yéu té khac nhu: Cong ty co khai sai
vo1 Van ban hudng dan vé viéc khai bao HQ c6 hiéu lyc vao thoi gian khai bao
khong; Co gian doi khi khai béo hay khong; C6 thuc hién dung theo quy dinh
ctia phap luat khi khai bao khong... Cac ndi dung nay s& duoc lam rd tai phan
xét khang céo tiép theo.

[3.2] Xét noi dung khang cdo ctia Cuc HQ Thanh phé H6 Chi Minh néu: “
theo ndi dung van ban 6921/TCHQ-TCNK ngay 27/10/2020 cta Tong cuc HQ
xac dinh: Ban dich T iéng Viét cua Chu gidi chi tiet Danh muc HS dwoc T 5ng
cuc HQ ban hanh theo Cong van 11369/TCHQ-TXNK ngay 01/12/2015 (phién
ban 2012) va Cong van 5563/TCHQ-TXNK ngay 25/9/2018 (Phién ban 2017).
Ban dich T iéng Viéet la tai lieu mang tinh chdt tham khéao nham hé tro cong tac
phdn tich, phan logi hang hoa cua co quan HQ. Tai cac cong van ban hanh néu
trén déu ghi ré: Trong qud trinh dp dung, néu cé sw khdc biét vé mé ta hang héa
bang Tiéng Viét va mé ta hang héa bang Tiéng Anh thi dp dung truc tiép mé ta
hang héa bang tiéng Anh. Do vay, Cong ty VL budc phai biét viéc mé ta hang
hoa bang tiéng Viét cua Cha giai chi tiét Danh muc HS dugc Tong cuc HQ
huéng dan ap dung tai Cong vian 11369/TCHQ-TXNK ngay 01/12/2015 1a sai
(khac biét) vi mo ta hang hoa bang Tiéng Anh, nhung van khai theo mé ta hang
hoa bang tiéng Viét nén xét goc do phan tich nay thi 20 td khai cua Cong ty VL
cling van sai vé viéc phan loai hang hoa. Nén viéc ban hanh Quyét dinh
261/QD-HQHCM/APT-STQ ngay 05/10/2018 cua Cuc truong Cuc HQ Thanh
phd Ho Chi Minh 14 ding”.

Hoi dong xét xir xét thay:

- Xét trén goc do ban hanh van ban néu ngﬁm hiéu bat budc viéc doanh
nghiép phai biét vé mé ta hang héa bang Tiéng Viét va mé ta hang héa bang
Tiéng Anh c6 sy khac nhau thi Chu giai chi tiét Danh muc HS (phién ban dich
tiéng Viét naim 2012) dugc hudng dan tai Cong van 11369/TCHQ-TXNK ngay
01/12/2015 cta Tong cuc HQ 1a khong can thiét. Thé nhung, khi phat hién ra
diém sai st ctia Chul giai tiét Danh muc HS phién ban dich tiéng Viet nam 2012
ban hanh kém Vin ban s6 11369/TCHQ-TXNK ngay 01/12/2015 thi, Tong cuc
trwéng cuc HQ di phai ban hanh Van bdn sé 5563/TCHQ-TXNK ngay
25/9/2018 hwéng dan thi hanh Chii gidi chi tiét Phién ban 2017. V& ndi dung
hai cong vin ndy tuong ty nhau chi khac vé phién ban dich Tiéng Viét. Do vay,

14



xac dinh day 1a cac van ban do Tong cuc truong Cuc HQ ban hanh nham hudng
dan phan loai hang hoéa.

- Xét nd1 dung néu tai Cong van 11369/TCHQ-TXNK ngay 01/12/2015
“Trong qua trinh ap dung, néu c6 su khac biét vé mo ta hang hoa bang tiéng Viét
va mo ta hang hoa bang tiéng Anh thi 4p dung truc tiép mo ta hang hoa bang
tiéng Anh” Noi dung nay quy dinh, khi nguoi khai HQ biét c6 su khac biét gitta
viéc mo ta hang hoa bang tiéng Viét va tiéng Anh thi phai thuc hién viéc khai
HQ theo sy mo ta hang héa bang tiéng Anh. Tuy vdy, trong sudt qua trinh T
tung tai hai cép SO va phuc tham phia co quan HQ khong xuat trinh dugc chiing
ctr chirmg minh 1a Cong ty TNHH VL biét hoidc budc phai biét vé su khdc biét
vé mé ta hang héa bang Tiéng Viét va mé ta hang héa bang Tiéng Anh trong
Chu giai chi tiét Danh muc HS (phién ban dich tiéng Viét nam 2012) vao thoi
gian m& to khai HQ. Do vay khong c6 cin ctr chirng minh cong ty VL ¢d ¥ vi
pham phap luat.

Tt nhitng ndi dung phan tich va nhan dinh néu trén 13 cin cir dé khong
chap nhén 1ap luan ching minh cho yéu cu khang céo di néu theo ndi dung vin
ban 6921/TCHQ-TCNK ngay 27/10/2020 ctia Téng cuc HQ.

[3.3] Xét vé viéc ap dung vin ban.

Vin ban s6 11369/TCHQ-TXNK ngay 01/12/2015 caa Tong cuc HQ ban
hanh c6 ndi dung néu: “Can cit Thong tw s6 14/2015/TT-BTC ngay
30/01/2015 ciia B§ Tai chinh ... Tong cuc HO ban hanh kém theo c¢éng vin nay
la ban dich chu giai chi tiét Danh muc HS lam tai liéu tham khdo chinh thire,
phuc vu viéc phan loai hang héa Xudt khdu, nhdp khdu. Ban dich nay dwoc cong
bé trén trang dién tu cua T 5ng cuc HQ tai dia chi ww.customs.gov.vn va sé duoc
in thanh 5 tap tap sach kem theo dia CD dé cac don vi tra cieu ...

Vin ban sd 5563/TCHQ-TXNK ngay 25/9/2018 cta Téng cuc HQ ban
hanh c6 ndi dung néu: “Can cit Thong tw s6 14/2015/TT-BTC ngay
30/01/2015 ciia B§ Tai chinh ... Tong cuc HO ban hanh kém theo c¢éng vin nay
la ban dich chii gidi chi tiét Danh muc HS va Tuyén tdp ¥ kién phan loai hang
héa theo phién ban 2017 Chii gidi chi tiét Danh muc HS va Tuyén tdp y kién
phan logi hang héa cia t6 chivc HQ thé gidi lam tdi liéu tham khéo chinh thirc,
phuc vu viéc phdn logi hang hoa Xudt khéu, nhdp khdu Viét Nam. ...""

Hoi dong xét xtr xét thay: Pay 1a cac vian ban ban hanh déu co ciin ctr
Théong tw s6 14/2015/TT-BTC ngay 30/01/2015 ciia B Tai chinh, do Tong
cuc truong Tong cuc HQ ban hanh. Néi dung van ban huéng dan nguoi ndp thué
phan loai hang hoa, ap dung mirc thué theo quy dinh cua Théng tu sb
14/2015/TT-BTC ngay 30/01/2015 cua B¢ Tai chinh.

Do viy, cac vin ban nay phai chiu su diéu chinh chi phdi theo quy dinh
tai Khoan 4 Diéu 6 Thong tu sé 14/2015/TT-BTC ngay 30/01/2015 cta Bo Tai
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chinh. Cu thé no6i dung diéu khoan nay quy dinh: “Truong hop Tong cuc trudng
Tong cuc HQ, B truéng Bo Tai chinh va Thii tredng cdc co quan hitu quan
khdc ban hanh van ban sira d6i, huwdng dan phan logi, lam dnh hieong t6i qud
trinh khai bao HQ vé ma so6, mirc thué va hiéu qua cua hoat dong san xudt kinh
doanh ciia nguoi khai HQO, nguwoi ndp thué thi thue hién phan logi hang héa, dp
dung murc thué ké tir ngay van ban sua doi hwong dan phan loai co hiéu luc
phap ludt theo quy dinh.”

Can ctr nd1 dung quy dinh néu trén thi, viéc thyc hién phan loai hang hoa,
ap dung muc thué theo quy dinh ctia Thong tu 65/2017/TT-BTC ngay 27/6/2017
cia BO truong Bo Tai chinh; Van ban s6 5563/TCHQ-TXNK ngay 25/9/2018
ctiia Tong cuc HQ phdi ké tir ngay vin ban c6 hiéu luc phap luat. Nghia 1a ngay
22/6/2017 cac van ban nay chua c6 hi¢u lyc phap luat vé viéc thi hanh. Diéu nay
ddng nghia véi viée viée Cong ty VL khai tai 20 to khai HQ (tir ngay 09/7/2014
dén ngay 22/6/2017) vé viéc nhap khau mit hang Pin so cdp hiéu Duracell
model MN2400, MN1604, MN1300, MN1500, MN 1400 duoc khai phan nhom
8506.80.10 — pin bang kém carbon, c6 thé tich ngodi khéng qud 300cm3 13
khong sai véi ndi dung Cha giai chi tiét Danh muc HS (phién bdn dich tiéng
Viét nam 2012) ban hanh kem theo van ban 11369/TCHQ-TXNL ngay 01 thang
12 nim 2015 caa Tong cuc HQ.

Tu phan tich va nhan dinh tai cdc muc néu trén la can cu dé xac dinh
Cong ty VL khéng c6 hanh vi khai sai ma sb hang hoa va thué suét (theo quy
dinh cta phap luit vao thoi diém mo t& khai HQ) dan dén thiéu sé tién thué phai
ndp nhu nd1 dung nhu Quyét dinh 261/QD-HQHCM/ADT-STQ ngay
05/10/2018 cua Cuyc truéng Cuc HQ Thanh phé HO Chi Minh da néu.

Do vay, ngay 05/10/2018 Cuyc truéng Cuc HQ Thanh phd HO Chi Minh
ban hanh Quyét dinh s6 261/QD-HQHCM/ADT-STQ vé viéc 4n dinh thué d6i
v6i hang hoa xuét khau, nhap khau, ndi dung: Xac dinh cong ty VL khai sai ma
s6 hang hoa va thué suat dan dén thiéu sb tién thué phai ndp, tong sb tién Cong
ty TNHH VL con phai ndp 13 9.284.437.529 dong 1a khong ding. Xéac dinh 1y
do cac quyét dinh bi kién khong ding 1a do vi pham quy dinh tai Khoan 4 Piéu
6 Thong tu sé 14/2015/TT-BTC ngay 30/01/2015 cta Bo Tai chinh va vi pham
nguyén tic khong duogc ap dung van ban phap quy c6 tinh hoi tb trong truong
hop van ban nay c6 quy dinh bat loi cho ddi tuong bi ap dung.

Viéc xac dinh Quyét dinh s6 261/QD-HQHCM/APT-STQ vé viéc 4n dinh
thué d6i voi hang hoa xuat khau, nhip khau khong dung dong nghia véi viée xac
dinh: Quyét dinh xir phat hanh chinh s6 314/QD-STQ ngay 20/12/2018 cta Chi
cuc truong Chi cuc Kiém tra sau TQ xur phat vé hanh vi khong thi hanh quyét
dinh 261/QD-HQHCM/ADT-STQ khéng cé gié tri thi hanh.

Vi céc 18 néu trén, Hoi dong xét xtr Toa an cip phuc thim xét thdy Cong
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ty TNHH VL yéu cau Toa 4an tuyén huy cic Quyét dinh 261/Qb-
HQHCM/ADT-STQ ngay 05/10/2018 ctia Cuc truéng Cuc HQ Thanh phd Hb
Chi Minh; Quyét dinh sé 314/QD-STQ ngay 20/12/2018 cta Chi cuc truong Chi
cuc Kiém tra sau TQ vé xur phat vi pham hanh chinh trong linh vuc HQ 1a c6 can
ctr dugc chip nhan. Nhu di phén tich (tai muc [3.1]) thi Toa 4n cip so tham da
danh gia chung ctr, nhan dinh su viéc khong ding ban chét, can duoc rat kinh
nghiém nhung ndi dung phan quyét khong sai. Do vay hoi dong xét xir cip phuc
tham khong c6 co sé dé chap nhan ndi dung yéu cau khang cdo caa Cuc HQ Tp
Phé H6 Chi Minh vé viéc stra ban an so tham theo hudng khong chap nhan yéu
cau khoi kién ctia Cong ty TNHH VL.

[4] V& an phi hanh chinh phtc thdim: Cuc HQ Thanh Phé Hd Chi Minh
phai chiu an phi hanh chinh phtc thim.

Vi cac I€ trén,

QUYET PINH:

Cin cir Khoan 1 Diéu 241 B luat t6 tung hanh chinh 2015,

I. Khong chap nhan yéu cau khang cdo ctia Cuc truong Cuc HQ Thanh
ph6é H6 Chi Minh. Giir nguyén ban an so tham sd 1200/2020/HC-ST ngay 11
thang 8 nim 2020 cua Toa an nhan dan Thanh phé H6 Chi Minh.

Tuyén xir:

1. Chép nhan toan bd yéu cau khoi kién cua nguoi khoi kién Cong ty
Trach nhiém hitru han VL:

Huy Quyét dinh sé 261/QD-HQHCM/ADPT-STQ ngay 05/10/2018 cua
Cuc truong Cuc HQ Thanh phd H6 Chi Minh vé viéc an dinh thué d6i voi hang
hoa xuat khau, nhip khau;

Huy Quyét dinh s6 314/QD-STQ ngay 20/12/2018 cta Chi cuc trudng
Chi cuc Kiém tra sau TQ vé xur phat vi pham hanh chinh trong linh vuc HQ.

3. Quyét dinh ap dung bién phap khan cip tam thoi sb 388/2018/QP-
BPKCTT ngay 27/12/2018 caa Toa an nhan dan Thanh phd HO Chi Minh hét
hiéu luc khi ban an ¢6 hiéu luc phap luat.

4.Vé an phi:

Nguoi bi kién Cuc truong Cuc HQ Thanh phé HO6 Chi Minh phai ndp
300.000 dong (ba trim ngan ddng) an phi hanh chinh so tham.

Nguoi bi kién Chi cuc trudéng Chi cuc Kiém tra sau TQ - Cuc HQ Thanh
phé H6 Chi Minh phai ndp 300.000 déng (ba traim ngan dong) an phi hanh chinh
so tham.

Hoan tra cho Céng ty Trach nhiém hitu han VL 300.000 ddng tién tam
g an phi da ndp theo Bién lai sd AA/2017/0045802 ngay 04/12/2018 cua Cuc
Thi hanh an dan sy Thanh phd HO Chi Minh.
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II. V& an phi phtic thim:

- Cuc truong Cuc HQ Thanh phé HO6 Chi Minh phai chiu an phi hanh
chinh phac thdm. Khéu trir s6 tién tam Gng an phi hanh chinh phac tham I3
300.000 dong di nodp tai bién lai thu sé 0092600 ngay 21/9/2020 cua Cuc thi
hanh 4n dan sy Thanh phd H6 Chi Minh.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhén: , TM. HOI PONG XET XU PHUC THAM
- Toa an nhén dan toi cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM

- TAND TP.HCM,;

- VKSND TP.HCM;

- Cuc THADS TP.HCM,;

- NKK (1);

- NBK (1);
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