TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Djc 1ap — Tw do — Hanh phic

Ban 4n sb: 620/2023/LD-PT

Ngay: 30/5/2023 ,
V/v Tranh chép don phuong cham dut
hop dong lao dong.

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thdm gom co:
Thdam phdn — Chii toa phién toa: Ba Pham Thi Thanh Tric

Cdc Tham phén: Ong Dd Giang
Ba Lé Thi Quynh Anh
- Thu ky phién toa: Ong Chu Minh Sang o
Thu ky Toa an nhan dan Thanh pho H6 Chi
Minh.

- Dai dién Vién kiém sdt nhin dan Thanh pho Hoé Chi Minh tham gia phién
toa:
Ba Lé Thi M§ Anh — Kiém sat vién.

Trong ngay 30 thang 5 nam 2023, tai tru s¢ Toa an nhan dan Thanh phd
H6 Chi Minh xét xir phiic tham coéng khai vu an lao dong thu 1y sb
30/2023/TLPT-LD ngay 12 thang 4 nam 2023, vé viéc “Tranh chap don phuong
cham dut hop dong lao dong”.

Do Ban an lao dong so tham sb 32/2022/LP-ST ngay 28 thang 9 nim
2022 ctia Toa an nhan dan Quén 7, Thanh phé H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phic tham s6 1824/2023/QD-PT
ngdy 26 thang 4 nim 2023 va Quyét dinh hodn phién toa phiic tham sb
5890/2023/QD-PT ngay 15 thang 5 nam 2023 cua Toa 4n nhan dan Thanh phd
Hd Chi Minh, giita cac duong su:

1. Nguyén don: Ong Chao G, sinh nim 1968 (c6 mat).

Pia chi: s6 E, Khu do thi T, phuong T, thi xd B, tinh Binh Duong.

Ngudi bao vé quyén va loi ich cia nguyén don: Luat sw Nguyén Thién D -
Cong ty L2 — Poan Luat su Thanh phd H (c6 mit).

bia chi: D B, Phuong B, quan B, Thanh phé HO Chi Minh.

2.  Bidon: Cong ty Trach nhi€ém hitru han B.



Tru so: Lo B, duong s6 A, Khu ché xuat T, phuong T, Quan G, Thanh
phd H6 Chi Minh.
Nguoi dai dién theo phap luat: Ong Luo W — Chtrc vu: Tong Giam ddc.
Nguoi dai dién theo ty quyén cta bi don:
- Ong Lé Hoc L, sinh nim 1963 (c6 mit).
Pia chi: 136/61/63 L, dudng H, Phuong F, Quan F, Thanh phd Hb Chi
Minh.
- BaDbd Ngoc L1, sinh nim 1988 (c6 mit).
Dia chi: s6 E buong s6 H, Phuong A, Quan F, Thanh phé HO Chi Minh.

3. Nguoi khang cao: Cong ty Trach nhi¢m hiru han B — Bi don.
NOI DUNG VU AN:
Theo don khéi kién va trong qud trinh gidi quyét vu dn, phia nguyén don
6ng C Ong C c6 nguoi dai dién theo sy quyén la 6ng Nguyén Thién P (dén ngay
20/7/2022 cham dut uy quyen) trinh bay:

Ngay 11/4/2011, 6ng Chao G c¢6 ky hop dong lao dong voi Cong ty
TNHH B (sau day goi tat 1a Cong ty), chitc vu 1a Truéng phong kho van; mirc
luong co ban 1a 1.150 USD/thang. Pén nam 2019 va nim 2020 tién luong thuc
lanh ting 1én 1a 49.018.170 dong, tién luong gém luong co ban va phu cap,
nhung phu cap gi thi nguyén don khong rd, 6ng chi biét ddy 1a muac luong trung
binh 6ng duoc nhén truc tiép tién mit tir Cong ty mdi thang va Cong ty da khai
thué thu nhap ca nhan cho dng trén sb tién nay. Pén ngay 31/5/2020, Cong ty
D1 théng bao cham dat hop ddng lao dong véi ong Chao G, ndi dung cia thong
béo: “Chdam dit hop dong lao déng tir ngay 31/05/2020 véi Iy do: Cong ty B1
phdi thu hep kinh doanh, san xudt dit dd c6 gdng tim moi bién phdp khdc phuc vi
dién bién phitc tap ciia dich bénh viém phoi do virut C1 gay ra”.

Hop dong lao dong ctia 6ng Chao G 13 hop dong khong xac dinh thoi han,
Cong ty don phuong cham dit hgp dong lao dong 1a trai véi quy dinh phép luat,
khong thong bao trudc thoi gian chdm dat hop dong dan dén cudc séng cua
nguyén don gip nhiéu kho khin, thu nhap bi anh hudng ning né, Iy do cham dit
hop ddng lao dong khong dung sy that, Cong ty van san xuét, kinh doanh binh
thuong, khong 1am vao hoan canh kho khan phai thu hep san xuat, con tuyén
thém cong nhan.

Nhan thiy quyén, loi ich hgp phép bi xdm pham, nguyén don yéu cau bi
don: Boi thuong 02 thang tién lwong do da don phuong chdm dit hop dong lao
dong trai phép luat; tra tién luong nhitng ngay khong dugc lam viéc tinh tir ngay
01/06/2020 dén ngay 01/12/2020, twong dwong 07 thang tién luong; tra tién tro



cAp mét viéc tinh tir ndm 2011 dén nam 2020 1a 09 nim twong dwong voi 09
thang luwong; tra tién do vi pham thoi han bao trude 1a 30 ngay (01 thang) va
nhan 6ng C Ong C trd lai lam viéc, hodc phai tra thém 06 thang luong dé chdm
dut hop ddng lao dong. Tong sb tién nguyén don yéu cau bi don phai bdi thuong
1a: 19 thang x 49.018.170 ddng/thang = 933.055.230 dong. Néu khong nhan
nguyén don tro lai 1am viéc thi phai tra thém 06 thang x 49.018.170 dong/thang
=294.109.020 ddng. Tra mot 1an ngay sau khi ban an c6 hiéu luc phép luat.

Bi don Cong ty TNHH B do 6ng Lé Hoc L va ba D6 Ngoc L1 dai dién
theo 1y quyén ciing thong nhat trinh bay:

Vé quan hé lao dong giita nguyén don va bi don: Tap doan G (PH&L
International Ltd) dau tu vao Viét Nam tir ndm 1994, mé cac cong ty san xuat 1a
Cong ty TNHH B, Cong ty TNHH L3 (try sé tai Binh Duong). Ong Chao Guo
H, quoc tich Trung Qudc d3 ky hop dong lao dong véi Tap doan G va duoge didu
vé Viét Nam lam viéc tai Cong ty B. Tuan theo phap luat Viét Nam, do nguyén
don 1a lao dong nudc ngoai nén Cong ty TNHH B da ky voi nguyén don cac
Hop dong lao dong c6 thoi han tir nam 2011 dén nam 2020 véi mic luong 1a
600 USD/thang nam 2011. Hop dong lao dong cudi cung 1a Hop dong s6 NN25
ky ngay 31/12/2018, thoi han 13 02 niam, tir ngay 31/12/2018 dén ngay
31/12/2020, mic lwong 1a 22.000.000 dong/thang. Thuc té, Céng ty tra cho
nguyén don luong va phu cép 1a 1.150 USD/thang = 26.749.000 dong (1 USD =
23.260 dong) da bao gom bao hiém x4 hoi, bao hiém y té, va Cong ty da dong
bao hiém x4 hoi cho nguyén don cin ctr theo mirc 26.031.000 dong, cac khoan
tién khac nguyén don nhan tir Céng ty khong phai 1a luong hodc phu cip ma chi
1a tién hd trg cua Cong ty va c6 ghi rd trong phiéu chi mdi thang, c6 ky nhan cia
nguyén don, cu thé:

- Theo Bang chi tiét thu nhap va Bang thanh tich, thang 12/2019 nguyén
don da ky nhan cac khoan sau: Luong: 950 USD, Phu cép: 200 USD, T tang ca:
300 USD, T an toan lao dong: 6.46 USD, T dién thoai: 8.61 USD. Téng thu
nhap: 1.465.00 USD (Bang thu nhap) + 223.16 USD (Bang thanh tich 5.184.000
ddng) = 1.688.23 USD. Tur s6 tién tong thu nhap, sau khi khau trir bao hiém xa
hoi (17.25 USD), thué thu nhép c4 nhén, thué tién vé may bay (621.01 USD)
nguyén don thyc 1anh s6 tién 1a: 1.049.97 USD = 24.390.8031 dong (1USD thoi
diém d6 1a 23.230 dong), nguyén don c6 ky xac nhan khoan thyc lanh nay.

- Theo Bang chi tiét thu nhap va Bang thanh tich, thang 01/2020 nguyén
don da ky nhan cac khoan sau: Luong: 950 USD, Phu cap: 200 USD, T ting ca:
300 USD, T an toan lao dong: 6.49 USD, T dién thoai: 8.65 USD. Téng thu
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nhap: 1.465.13 USD (Bang thu nhap) + 193.51 USD (Bang thanh tich 4.476.000
ddng) = 1.658.64 USD. Tur sé tién tong thu nhap, sau khi khau trir bao hiém x4
hoi (17.25 USD), thué thu nhép ca nhan (149.12 USD) nguyén don thyc 1anh s
tién 1a: 1.492.27 USD = 34.516.2051 dong (1USD thoi diém d6 1a 23.130 dong),
nguyén don co6 ky xac nhan khoan thuc lanh nay.

- Theo Bang chi tiét thu nhap va Bang thanh tich, thang 02/2020 nguyén
don d3 ky nhan cac khoan sau: Lwong: 950 USD, Phu cip: 200 USD, T ting ca:
300 USD, T an toan lao dong: 6.47 USD, T dién thoai: 8.63 USD. Té)ng thu
nhap: 1.465.11 USD (Bang thu nhap + 219.08 USD (Bang thanh tich 5.076.000
ddng) = 1.684.19 USD. Tur s6 tién tong thu nhap, sau khi khau trir bao hiém ax
hoi (17.25 USD), thué thu nhép ca nhéan (154.49 USD) nguyén don thyc 1anh s
tién la: 1.512.45 = 35.043.4665 dong (1 USD thoi diém do6 1a 23.170 dong),
nguyén don c6 ky xac nhan khoan thyc 1anh nay.

- Theo Béng chi tiét thu nhap va Bang thanh tich, thang 03/2020 nguyén
don da ky nhan cac khoan sau: Luong: 950 USD, Phu cap: 200 USD, T ting ca:
300 USD, T an toan lao dong: 6.47 USD, T dién thoai: 8.63 USD. Téng thu
nhép: 1.465.1 USD (Bang thu nhap) + 215.45 USD (Bang thanh tich 5.076.000
ddng) = 1.680.46 USD. Tur s6 tién tong thu nhap, sau khi khau trir bao hiém x4
hoi (17.25 USD), thué thu nhap ca nhan (156.18 USD) nguyén don thuc lanh s6
tién la: 1.507.13 USD = 35.507.9828 dong (1 USD thoi diém d6 1a 23.560
dong), nguyén don c6 ky xac nhan khoan thyc 1anh nay.

- Theo Bang chi tiét thu nhap va Bang thanh tich, thang 04/2020 nguyén
don da ky nhan cac khoan sau: Luong: 950 USD, Phu cép: 200 USD, T tang ca:
300 USD, T an toan lao dong: 6.42 USD, T dién thoai: 8.57 USD. Téng thu
nhép: 1.464.99 USD (Bang thu nhap) + 178.84 USD (Bang thanh tich 4.176.000
ddng) = 1.643.83 USD. Tur s6 tién tong thu nhap, sau khi khau trir bao hiém xa
hoi (17.25 USD), thué thu nhap ca nhan (147.56 USD) nguyén don thuc lanh s6
tién 1a: 1.479.02 USD = 34.535.117 ddng (1 USD thoi diém d6 1a 23.350 dong),
nguyén don c6 ky xac nhan khoan thyc lanh nay.

- Theo Bang chi tiét thu nhap, Bang thanh tich, thang 5/2020 nguyén don
da ky nhan cac khoan sau: Lwong 950 USD, phu cip 200 USD, tién tang ca 300
USD, tién an toan lao dong 6.46 USD, tién dién thoai 8.62 USD, tién vé may
bay 1.924.82 USD. Tong thu nhap 3.389.90 USD (Bang thu nhap) + 184.23
USD (Bang thanh tich 4.276.000 dong) = 3.574.13 USD. Sau khi khau trir bao
hiém x4 hoi (17.25 USD) va thué thu nhdp ca nhan (612.80 USD), nguyén don



thue 1anh s tién 2.944.08 USD = 68.096.5704 dong (1 USD thoi diém d6 1a
23.210 dong), nguyén don cé ky xac nhan khoan thyc 1anh nay.

Vé Bang chi tiét ké khai nop thué thu nhap 2020 cua 6ng Chao Guo H:
Theo quy dinh tai phap luat Viét Nam d6i vé6i lao dong nude ngoai thi thu nhap
chiu thué dugc tinh trén téng thu nhap trung binh thang cua nguyén don, khdng
dua trén Hop dong lao dong. Tong thu nhap cua nguyén don khong cb dinh, bao
gdm nhiéu khoan ngoai tién luong, phu cap lwong va cac khoan khac khong lién
quan tryuc tiép dén viéc thuc hién cong viéc theo hop déng: tién tang ca, tién an
toan lao dong, tién dién thoai, tién vé may bay, tién thudéng cudi nam... Ban Chi
tiét ké khai nop thué thu nhap 2020 do nguyén don cung cip cho Toa an la
khong dung boi ban d6 c6 ké thu nhap thang 6/2020 s tién 107.410.000 ddong
(4.600 USD) 14 tién ma cong ty chi tra 04 thang lwong khi cho nguyén don nghi
viéc nhung nguyén don khong nhan khoan nay va khai kién. Khoan thué thu
nhap c4 nhan do Cong ty K, dong thay nguyén don. Trén thuc té, trong qua trinh
lam viéc tai Cong ty, khong c6 thang nao nguyén don nhan murc luong, phu cap
1 49.018.170 d6ng nhu nguyén don trinh bay.

Vé bao hiém xa hoi va bao hiém y té: Qua trinh dong bao hiém x4 hoi cua
nguyén don duoc Cong ty thuc hién tir thang 12/2018 do thoi diém nay Nha
nudc Viét Nam méi yéu cau dong bao hiém xa hoi cho nguoi lao dong nudc
ngodi. Voi tong thoi gian dong bao hiém xi hoi cho nguyén don 1a 1 nam 6
thang. Bao hiém xi hoi dugc déng trén can clr tién luong hang thang 13
26.031.000 dong.

Vé viéc cham dat hop dong lao dong véi nguyén don: Cudi thang 6/2019,
Cong ty diéu dong nguyén don 1am viéc tai Cong ty TNHH L3 tai Binh Duong
do nhu cau kinh doanh va phu hop véi diéu kién hoan canh cta nguyén don. Khi
lam viéc tai Cong ty L3, nguyén don di nhiéu lan khong hoan thanh cong viéc,
giit chirc vu Trudng phong kho thanh pham nhung khong biét hang hoa trong
kho dé xuat hang, 1am mét hang hoa, gay anh hudng viéc giao hang cho dbi tac,
mat uy tin cho Tap doan G1. Cong ty B trong thoi gian nay di nhan duoc vin
ban kém chimg ¢t cia COng ty L3 phan anh vé viéc khong hoan thanh cong viée
ctia nguyén don va yéu cau Cong ty B phai c6 hudng giai quyét dbi véi truong
hop nguyén don. Ngay 02/01/2020 Cong ty L3 di diéu chuyén nguyén don sang
lam cong viéc khac v6i vi tri twong duong nhung nguyén don van khong hoan
thanh cong viéc. (Pon thong bdo xi Iy bdt thucng (08) bdn, c¢é chit ky xdc nhdn
ciia nguyén don). Chinh vi Iy do nguyén don khong hoan thanh cong viéc, Tong
Giam d6c Cong ty L3, 6ng Luo W, ciing dong thoi 1a Giam déc Cong ty B cling



v6i ban Q 02 cong ty dd van dong, thong bao, hop nhiéu 1an véi nguyén don tir
thang 3/2020 vé viéc xin thoi viéc, cung v&i thoa thuan tra 4 thang luong, tat ca
moi ché do va tim viéc méi cho nguyén don nhung nguyén don van khong chap
nhan ma con dua ra yéu sach vo Iy doi hon 1.000.000.000 déng mai nghi viée
(Thong bao miéng nhiéu lan tir thang 3/2020). Cung lic ndy, tinh hinh dich bénh
Covid bung phét. Thang D d3 ban hanh vin ban cach ly trén ca nudc dén hét
thang 04/2020. Cong ty bi anh huéng nhiéu dén san xudt, phai ra nhiéu vin ban
ndi bo cat giam tién lvong, thoi gian 1am viée, ngay ca Téng Giam déc Cong ty
cling bi giam 30% luong. Do di thong bao bang 10i nodi voi nguyén don vé viéc
cham dat hop dong tir thang 3/2020 voi su ching kién cua nhiéu nhan vién nén
ngay 31/5/2020 Coéng ty dd ban hanh Thong bao v/v chim dut hop dong lao
dong voi nguyén don ké tir ngay 31/5/2020. Hién nay, nguyén don di nhan sd
bao hiém xa hoi, Cong ty cling di c6 vin ban thong bao cho cic co quan co
tham quyén lién quan vé hop ddng lao dong véi nguyén don da két thuc ngay
31/12/2020 theo nhu hai bén di ky két, nguyén don da hét han gidy phép lao
dong, hét han visa ké tir ngdy 31/12/2020. Do d6, bi don khong dong ¥ toan bo
yéu cau khoi kién cua nguyén don, khong dong y nhan nguyén don tré lai 1am
viéc, dé nghi Ho1 déng xét xuir khong chép nhan toan by yéu cau khai kién cua
nguyén don.

Tai Ban an lao dong so thim sb 32/2022/LD-ST ngay 28/9/2022 cta Toa
an nhan dan Quan 7, Thanh phd HO Chi Minh da quyét dinh: Chap nhan mot
phan yéu cau khoi kién cua 6ng Chao G: Tuyén bd Cong ty TNHH B don
phuong cham dut hop dong lao dong trai phap luat; Buoc Cong ty TNHH B tra
cho dng C Ong C sb tién 377.449.500 dong (ba trim bay muoi bay triéu bén
tram bén muoi chin nghin nam trim déng); Khong chap nhan yéu cau khai kién
ctia nguyén don vé viéc budc Cong ty TNHH B nhan 6ng C Ong C tré lai lam
viéc, hodc phai tra thém 06 thang luong dé ong C Ong C khong tiép tuc lam
viéc. Ngoai ra, ban an so tham con tuyén vé an phi, quyén khang céo, quyén va
nghia vu cua duong su trong giai doan thi hanh &n, thoi han thi hanh an.

Ngay 12/10/2022, bi don nop Pon khang cdo toan bg ban an lao dong so
tham va trinh bay céc 1y do ciia viéc khang cio.

Tai phién toa phtc tham,

Nguyén don dé nghi Hoi dong xét xtr tuyén bé Coéng ty TNHH B don
phuong chdm dit hop ddng lao dong trai phap ludt va budc bi don thuc hién
nghia vu theo quy dinh tai Diéu 42 Bo luat Lao dong 2012. Nguyén don di duoc



Toa an cap so tham giai quyét tro cap thoi viéc nén khong yéu cau bi don tra trg
cap mat viéc.

Bi don yéu cau Toda an cép phic thim chip nhan toan bo khang céo cua bi
don, sira ban an so tham theo hudng khong chip nhan toan bd yéu cau khai kién
ctia nguyén don, chip nhan yéu cau phan té dé ngay 23/9/2022 cia bi don.

Nguoi bao vé quyeén, loi ich hop phap ctia nguyén don - Luat su Nguyén
Thién D thdng nhét voi phan trinh bay cua nguyén don tai phién tda phuc tham.
Bi don cho rang Gidy iy quyén cta nguyén don vi pham nghiém trong thu tuc td
tung 1a khong co co so. Ngay 20/7/2022, nguyén don truc tiép tham gia té tung,
khong can thiét phai c6 nguoi dai dién theo Gy quyén nén di cham dut viéc uy
quyén, khong lam anh huéng dén ban chat cua vu an. Bi don thira nhan d3 biét
nguyén don khong mua vé médy bay vé thim gia dinh hang nim nhung van chi
khoan tién ndy nén nguyén don duoc quyén sir dung va duoc xem 1a khoan phuc
loi ciia Cong ty d6i voi ngudi lao dong nén khong co co s& xem xét yéu cau
phan t6 cta bi don, dong thoi yéu cau phan té nay khong dugc Toa an cap so
thAm xem xét giai quyét. Nhan théy bi don da khong cung cép duoc tai licu,
chimg ctr chtrng minh cho viéc chAm dut hop déng lao dong ddi véi nguyén don
1a phu hop véi quy dinh cia phap luat nén dé nghi Hoi dong xét xtr khong chép
nhén toan bo khang céo cta bi don, gilt nguyén ban an lao dong so tham.

Kiém sat vién - Vién kiém sat nhan dan H6 Chi Minh phat biéu ¥ kién vé
viéc tuan tha phap luat trong qua trinh giai quyét vu an & giai doan phuc tham:

Tda an nhan dan Thanh phd H6 Chi Minh thu 1y vu 4n dung thim quyén.
Tham phan di chip hanh ding cac quy dinh ctia Bo luét t6 tung dan su trong
quéa trinh giai quyét vu an: Co thong bao bang van ban cho cac duong sy va
Vién kiém sat cung cép vé viéc thu 1y vu an, quyét dinh xét xur cung hd so vu an
chuyén Vién kiém sat nghién ctru dung thoi han quy dinh tai Piéu 292 B6 luat
T tung dan sy nam 2015. Tai phién toa, Ho1 déng xét xur, Thu ky Toa an da
thie hién ding trinh ty, thi tuc theo quy dinh cta phap luat; ngudi tham gia t6
tung da thuc hién day du quyén va nghia vu t6 tung theo quy dinh cta Bo luat
Té tung dan sy nam 2015.

Can ctr nhiing tai liéu, ching cir c6 trong hd so vu 4n va 16i trinh bay cta
cac duong su, két qua tranh luan tai phién toa, Vién kiém sat nhan dan Thanh
phd HO Chi Minh xét thdy khang cdo cua bi don khong c6 co sd. Can cir khoan
1 Diéu 308 cua Bo luat T tung dan sy nam 2015, dé nghi Ho1 déng xét xu gilt
nguyén Ban 4n lao dong so tham sb 32/2022/LD-ST ngay 28/9/2022 cua Toa an
nhan dan Quan 7, Thanh phé H6 Chi Minh.



NHAN DPINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u, chung ctr ¢6 trong ho so vu 4n dugc thAm
tra tai phién toa, két qua tranh tung tai phién toa va két luan cta dai dién Vién
kiém sat nhan dan Thanh phd H6 Chi Minh vé viéc chap hanh phap luat t6 tung
va ndi dung cua vu an, Hoi déng xét xtr nhan dinh:

[1] V& thu tuc t6 tung:

[1.1] Pon khang cdo ctua bi don thuc hi¢n trong thoi han ludt dinh nén
duoc Toa an cap phuc thAm chap nhan.

[1.2] Viéc x4c dinh thidm quyén, quan hé phap ludt tranh chap vu an cia
Toda an cép so tham phu hop véi quy dinh tai khoan 1 Diéu 32, diém c khoan 1
Diéu 35, diém a khoan 1 Diéu 39 ctia Bo luat TH tung dan su 2015 nén duoc Toa
an cap phuc tham chap nhan.

[1.3] Bi don cho rang Gidy ty quyén ngay 23/6/2020 cta nguyén don ty
quyén cho 6ng Nguyén Thién P ¢ giai doan xét xir so thAm khong hop 18, vi
pham nghiém trong thi tuc t6 tung, yéu cau nguyén don phai truc tiép tham gia
t6 tung dé 1am ré ndi dung vu an. Can ct khoan 1 Piéu 138, khoan 1 va diém d
khoan 3 Piéu 140 cta B luat Dan sy nam 2015; khoan 1 Piéu 228 ctua Bo luat
Té tung dan sy nam 2015, khong c6 co s& dé Hoi dong xét xir chdp nhan ¥ kién
nay cua bi don.

[2] Xét khang cdo cua bi don:

[2.1] Vé quan hé lao dong giita hai bén: Nguyén don va bi don phét sinh
quan hé lao dong tir naim 2011 dén nim 2020, do nguyén don 13 ngudi nudc
ngoai nén hai bén di ky cac hop dong lao dong co thoi han theo gidy phép lao
dong. Theo Hop dong s6 NN25 ky ngay 31/12/2018, thoi han 13 02 nim, tir ngdy
31/12/2018 dén ngay 31/12/2020, mirc luong 1a 22.000.000 dong/thang, tham
gia bao hiém x4 hoi, bao hiém y té theo quy dinh ctia Viét Nam ddi v6i lao dong
l1a nguodi nude ngoai. Ngay 31/5/2020, bi don ban hanh thong bdo cho nguyén
don nghi viéc tir ngay 31/5/2020 do Cong ty budc thu hep kinh doanh, san xuat.

[2.2] V& yéu cau tuyén bd bi don di don phuong cham dut hop dong lao
dong vo1 nguyén don trai phap luat:

[2.2.1] Piéu 1 Hop ddng lao dong s6 NN25 ngay 31/12/2018 thé hién hai
bén thoa thudn thoi han lam viéc cua nguyén don tor ngay 31/12/2018 dén
31/12/2020, dia diém lam viéc tai Cong ty TNHH B, L6 B, Puong s6 A, KCX
T, phuong T Quan G, Thanh phd HO Chi Minh. Khi hop dong lao dong chua
cham dit va hai bén khong ky phu luc hop dong lao dong nhung tir thang
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6/2019, Cong ty B diéu dong nguyén don lam viéc tai Cong ty TNHH L3 & tinh
Binh Duong, giit chirc vu trudéng phong kho thanh pham 1a khong phu hop véi
quy dinh tai Piéu 31 Bo luat Lao dong nam 2012, gdy khé khan trong vi¢c thuc
hién nhi€ém vu cta nguoi lao dong.

[2.2.2] Bi don x4c nhan tir cudi thang 3/2020, nguyén don khong dong y
tiép tuc lam viéc tai COng ty L3, di nhiéu lan yéu cau bi don diéu chuyén
nguyén don trd lai Cong ty B 1am viéc nhung bi don khong dong ¥ diéu chuyén
lai, ong Dong Jia H1 — Phé Tong Giam dbc Cong ty B da dong vién nguyén don
lam don xin nghi viéc nhung nguyén don khong thuc hién. Dén cudi thang
3/2020, 6ng Dong Jia H1 di truc tiép thong bao bang 10i nédi véi nguyén don
rang Cong ty s& chim dat hop ddéng lao dong véi nguyén don vao ngly
31/5/2020 do khong hoan thanh nhiém vu. Tai phién toa phuc thim, nguyén don
xac dinh 6ng khong dugc 6ng Dong Jia H1 thong bao cho nghi viéc tir ngay
31/5/2020. Can ctr khoan 2 va khoan 4 Diéu 91 ctia Bo luat T tung dan su nim,
Hoi dong xét xir phuc tham giai quyét vu an theo nhimg chung ctr da thu thap
dugc co trong ho so vu viée.

[2.2.3] Bi don cho rang Cong ty bi anh hudng cua dich Covid — 19 nén
Cong ty thuc hién thay d6i co cu nhung khong cung cap duoc tai lidu, ching ctr
chirng minh phia Cong ty da xay dung va thuc hi¢n phuong an st dung lao dong
theo quy dinh tai Diéu 44 cua Bo luat Lao dong nam 2012. Bi don da ngung tra
luong, chdt s6 Bao hiém xa hoi cho nguyén don tir thang 6/2020.

[2.3] Vé tién lwong 1am co s& nguyén don yéu cau bi don bdi thuong do
don phuong cham dat hop dong lao dong trai phap luat: Can cir Hop dong lao
dong ngay 31/12/2018 va cac bang Bang chi tiét thu nhap va Bang thanh tich
cac thang do cac bén thira nhan va cung cap, c6 chit ky nhan ctia nguyén don thi
lwvong va phu cap mdi thang cua nguyén don 1a 1.150 USD. Nguyén don dua
vao chi tiét ké khai nop thué Thu nhap 2020 xac dinh mirc lwong 49.018.170
dong/thang 1a khong chinh xéac. Tién lwong va phu cdp mdi thang nguyén don
nhan so tién khong gidng nhau va khac véi so 49.018.170 dong, nguyén don
cling khong giai trinh dugc s tién 49.018.170 dong bao gdm nhitng khoan tién
gi. Can clr s6 Bao hiém xa hoi ma s6 7937173594 ctia 6ng Chao G thi nguyén
don chi dong quy TNLD, BNN tir thang 12/2018 dén 05/2020 theo murc lwong 1a
26.031.000 dong; cin ctr Piéu 26 Nghi dinh 115/2015/ND-CP 11/11/2015 cua
Chinh phti quy dinh chuyén dbi tién lwong bang ngoai té sang dong Viét Nam dé
dong bao hiém xa hoiToa an cap so tham xac dinh tién luong 1am cin clr xét xir



12 mirc lwong bi don dong bao hiém xd hoi cho nguyén don véi sb tién
26.031.000 ddng/thang 1a phu hop.

[2.4] Do bi don di don phuong cham dut hop ddng lao dong trai phap luat
nén Toa 4n cép so tham budc bi don ¢ nghia vu giai quyét cac quyén loi cho
nguyén don theo quy dinh tai Diéu 42 Bo luit Lao dong nim 2012, gdm: Tra
tién lwong trong nhiing ngay khong duoc 1am viéc tir 01/6/2020 dén khi két thic
hop ddng lao dong 31/12/2020 1a 07 thang, cong v6i 02 thang tién lwong; 30
ngay (twong duong 01 thang) do vi pham thoi han bao trudce; tro cép tho1 viéce tur
nam 2011 dén nam 2020 bing 4,5 thang tién luong theo quy dinh tai Diéu 42 va
Diéu 48 Bo luat Lao dong 2012 véi tong sb tién = 14,5 thang x 26.031.000
ddng/thang = 377.449.500 dong dong 1a phu hop. Tuy nhién, Toa an cp so
tham c6 sy nham 13n khi st dung khai ni¢m trg cép tho1 viéc theo quy dinh cua
Diéu 48 va trg cép mat viéc theo quy dinh tai Diéu 49 B luat Lao dong nam
2012. Ngoai ra, cin ctr khoan 1 Diéu 42 Bo luat Lao dong nam 2012; Piéu 2 va
Piéu 5 ctua Nghi dinh s6 143/2018/ND-CP ngay 15/10/2018 quy dinh chi tiét
Luat Bao hiém xa hoi va Luat An toan vé sinh lao dong vé bao hiém x3 hoi bt
budc dbi vai nguoi lao dong 1a cong dan nudc ngoai lam viéc tai Viét Nam,
nguyén don va bi don c6 nghia vu dong bao hiém xa hoi bat budc, bao hiém y té
cho nguyén don tir ngdy 01/6/2020 dén 31/12/2020 theo quy dinh cua phéap luat
Viét Nam ddi véi nguoi lao dong 1a cong dan nudc ngoai lam vige tai Viét Nam
v6i mirc lwong 26.031.000 dong/thang.

[3] V& yéu cau budc bi don nhan nguyén don trd lai lam viéc, hodc phai
tra thém 06 thang luong dé nguyén don khong tiép tuc 1am viée: Xét thay Hop
ddng lao dong gitta nguyén don va bi don hét han vao ngay 31/12/2020, Toa an
cap so tham khong cé chap nhan yéu cau khoi kién nay ciia nguyén don 1a phu
hop nén Toa an cip phiic thim giir nguyén.

[4] V& yéu cau nguyén don hoan tra cho bi don tién vé may bay 45.500
USD x 9 niam, khoang 400.000.000 dong: Trong qua trinh giai quyét vu an, bi
don di duoc Toa an cap so tham téng dat hop 1é cac vin ban td tung cta Toa an,
da trinh bay y kién va tham gia cac phién hop kiém tra viéc giao nop, tiép can,
cong khai chimg ctr va hoa giai, tuy nhién bi don khong c6 yéu cau phan to. Sau
khi Toa an cap so tham ban hanh Quyét dinh dwa vu 4n ra xét xur, ngly
23/9/2022 bi don méi 1am don phan t6. Cin cir khoan 3 Diéu 200 cta Bo luat TH
tung dan sy ndm 2015, khong c6 co s& dé Hoi déng xét x1r phuc tham chép nhan
khang cdo nay cua bi don.
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[6] Tt nhitng nhan dinh trén, cé co s& dé Hoi dé)ng xét XU chép nhan dé
nghi cua Vién kiém sat nhan dan Thanh phé Ho Chi Minh, khong chap nhan
toan bo khang céo cua bi don, giit nguyén ban an lao dong so tham.

[6] An phi lao dong so tham: Nguyén don duge mién an phi lao dong so
thAm. Bi don phai chiu an phi lao dong so thdm do yéu cdu khoi kién cua
nguyén don dugc chp nhan.

[7] An phi lao dong phuc tham: Nguyén don khéng phai chiu an phi lao
dong phuc tham theo quy dinh tai khoan 2 Piéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban Thudng vu Qudc hoi quy
dinh vé mtrc thu, mién, giam, thu, n0p, quan ly va sir dung an phi, 1€ phi Toa an.
Bi don phai chiu an phi lao dong phuc tham theo quy dinh tai khoan 1 Piéu 148
Bo luat T6 tung dan sy nam 2015, dugc trir vao sb tién tam ung an phi lao dong
phuc tham d3 nop.

Vi cac lé trén,

QUYET PINH:

Cian ctr khoan 1 Diéu 32, khoan 1 Diéu 148, Diéu 293, khoan 2 Diéu 296,
Piéu 35, Diéu 268, khoan 1 Piéu 308 va Piéu 309 cta Bo luat T tung din su
nam 2015;

Ap dung:

Diéu 30, Piéu 31, Diéu 38, Diéu 42 B6 luat Lao dong nam 2012;

Piéu 24 Nghi dinh s6 05/2015/ND- CP ngay 12/01/2015 ctia Chinh phu
quy dinh chi tiét va huéng dan thi hanh mot s6 noi dung cua B0 luat Lao dong;

Piéu 26 Nghi dinh s6 115/2015/ND-CP11/11/2015 ctua Chinh phu quy
dinh chi tiét mot s6 diéu cta Luat Bao hiém xa hdi vé bao hiém xa hoi bt budc;
Quyét dinh s6 595/QD-BHXH ngay 14/4/2017 ciia B2 vé viéc Ban hanh quy
trinh thu Bao hiém x3 hoéi, Bao hiém y té, Bao hiém that nghiép, Bao hiém tai
nan lao dong, Bénh nghé nghiép, Quan 1y s6 Bao hiém x4 hoi, thé Bao hiém y
té;

Piéu 2 va Piéu 5 Nghi dinh s6 143/2018/ND-CP ngay 15/10/2018 cuia
Chinh phii quy dinh chi tiét Luat Bao hiém xa hoi va Luat An toan vé sinh lao
dong vé bao hiém xa hoi bat budc ddi voi nguoi lao dong 1a cong dan nudc
ngoai lam vi¢c tai Viét Nam;

Luat Thi hanh an dan sy nam 2008 stra doi, bo sung nam 2014;

Luat Phi va Lé phi s6 97/2015/QH13 nam 2015;

11



Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Quéc hoi quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir
dung an phi va 1€ phi Toa an,

Tuyén xu:

Khong chap nhan toan bd khang cao cua bj don Coéng ty TNHH B. Giir
nguyén Ban 4n lao dong so tham sb 32/2022/LD-ST ngay 28/9/2022 cia Toa an
nhan dan Quan 7, Thanh phé Hd Chi Minh.

1. Chap nhan mdt phan yéu cau khoi kién ciia nguyén don:

1.1. Tuyén bd Cong ty TNHH B don phuong chidm dut hop dong lao
dong voi ong C Ong C trai phap luat.

1.2. Budc Cong ty TNHH B tra cho ong C Ong C so tién 377.449.500
ddng (ba trim bay muoi bay triéu bdén trim bén muoi chin nghin nim trim
déng), tra mot 1an khi ban an co hiéu luc phap luat.

1.3. K& tir ngay 6ng Chao G c6 don yéu cau thi hanh 4n cho dén khi thi
hanh 4n xong cac khoan tién néi trén, hang thang Coéng ty TNHH B con phai
chiu khoan tién 1di ctia s6 tién con phai thi hanh an theo muc 13i suat quy dinh
tai khoan 2 Diéu 468 ctia B0 luat Dan sy nim 2015.

2. Khong chap nhan yéu cau khoi kién cua nguyén don vé viéc budc
Cong ty TNHH B nhan 6ng C Ong C trd lai lam viéc, hodc phai tra thém 06
thang lwong dé ong C Ong C khong tiép tuc lam viéc.

3. Ong Chao G va Coéng ty TNHH B c6 nghia vu dong bao hiém xa hoi
bit budc, bao hiém y té cho dng C Ong C tir ngay 01/6/2020 dén 31/12/2020
theo quy dinh ctia phap luat Viét Nam ddi voi ngudi lao dong 1a cong dan nude
ngoai lam viéc tai Viét Nam v6i muirc lwong 26.031.000 ddng/thang tai co quan
béo hiém x4 hoi co tham quyén.

4. V& an phi lao dong so tham:

4.1. Ong Chao G khong phai chiu an phi lao dong so tham;

4.2. Cong ty TNHH B phai chiu tién an phi lao dong so tham la
11.323.485 dong (muoi mot triéu ba tram hai muoi ba nghin bén trim tam muoi
lam dong). Thi hanh tai co quan Thi hanh an déan sy c6 tham quyén.

5. An phi lao dong phiic tham:

5.1. Ong Chao G khong phai chiu an phi lao dong phuc tham.
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5.2. Cong ty TNHH B phai chiu 300.000 dong (ba trim nghin déng) an
phi lao dong phuc tham, dugc trir vao sé tién tam Gmg an phi phac tham 300.000
ddng (ba trim nghin dong) dd ndp theo Bién lai thu tam Gng an phi, 1& phi Toa
an sd6 AA/2021/0015510 ngay 20/02/2022 ciia Chi cuc Thi hanh an dan sy Quén
7, Thanh phé H6 Chi Minh.

6. Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

7. Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luét Thi
hanh an dan sy thi ngudi dugc thi hanh 4n dan sy, ngudi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Piéu
9 Luat Thi hanh 4n dan su; thoi hiéu thi hanh &n dugc thyc hién theo quy dinh
tai Diéu 30 Luat Thi hanh 4n dan su.

Noi nhgn: , TM. HQI PONG XET XU PHUC
- Toa 4n nhéan dan t6i cao; i THAM

- Vién kiém sat nhéan dan cap cao tai TP.H6 Chi :

Minh;

- Vién kiém sat nhan dan Thanh phd H Chi Minh;

- Toa an nhan dan Quan 7,

- Chi cuc Thi hanh an dan sy Quan 7,

- Puong su;

- Luu (T18). Pham Thi Thanh Tric
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