TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap - Tw do - Hanh phuc

Ban 4n sb 14/2017/LD-PT
Ngay 25-9-2017
V/v tranh chap don phuong
cham dut hop dong lao dong

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TIiNH BINH DUONG

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Tran Thi Nhan.

Cdc Tham phdn: Ba Thai Thi Hitu Xuén;

Ong Nguyén Bic Cuong.

- Thw ky phién tda: Ba Nguyén Thi Hang - Thu ky Toa 4n nhan dan tinh
Binh Duong.

- Dgi di¢n Vién Kiém sit nhin dan tinh Binh Dwong tham gia phién
toa: Ba Ngo Kim Duyén - Kiém sat vién.

Ngay 25 thang 9 nam 2017, tai tru s& Toa an nhan dan tinh Binh Duong

xét xir phuc tham cong khai vu 4n thy 1y s0: 09/2017/TLPT-LD ngay 18/8/2017
veé viéc tranh chap don phuong cham dit hgp dong lao dong.

Do Ban 4n lao dong so tham sd 02/2017/LD-ST ngay 22 thang 6 nam 2017
cua Toa an nhan dan thi xa B, tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé 09/2017/QD-PT ngay
05/9/2017, gitra cac duong su:

- Nguyén don: Ba Lé Thi C, sinh nim 1981. Tra tai: Khu phé N, phuong
T, thi xd B, tinh Binh Duong.

~ Nguoi dai di¢n hop phap: Ong Nguyén Trinh H, sinh nam 1990; Trd tai:
So N, khu pho B, phuong L, thi xa T, tinh Binh Dwong 12 nguoi dai dién theo uy
quyén (theo van ban uy quyéen ngay 05/10/2016). C6 mat.

- Bi don: COng ty Trach nhiém hitu han N. Tru so: Khu san xuat T, khu
pho E, phuong T, thi xa B, tinh Binh Duong. Nguoi dai di¢n theo phap luat: Ong
A — Chtrc vu: Tong Giam doc.

Nguwoi dai dién hop phdp: Ong Nguyén Thanh T, sinh nam 1984. bia chi:
Cong ty Trach nhiém httu han N, Khu san xuat T, khu pho E, phuong T, thi xa B,



tinh Binh Duong la nguoi dai dién theo uy quyén (theo van ban oy quyén ngay
24/8/2017). C6 don dé nghi giai quyét viang mat.

- Nguwoi ¢6 quyeén loi, nghia vu lién quan: Bao hiém x& hoi thi x B, tinh
Binh Duong; Try s¢: Khu pho E, phuong M, thi xa B, tinh Binh Duong. Nguoi
dai dién theo phép luat: Ong Nguyen Phi H — Chuc vu: Giam doc.

Nguoi dai dién hop phdp: Ong D6 Qudc Th, sinh nam 1980; Tri tai: Khu
phd E, phuong M, thi xa B, tinh Binh Duong la nguoi dai dién theo uy quyén
(theo van ban ty quyén ngay 10/4/2017). C6 don dé nghi xét xir vang mit.

- Nguroi khang cdo: Nguyén don ba Lé Thi C.
NOI DUNG VU AN:

* Tai don khoi kién; ban ty khai; bién ban phién hop kiém tra viéc giao
nop, tiep can, cong khai ching cu; bién ban hoa giai va tai phién toa so tham,
nguoi dai dién theo uy quyen cua nguyén don la 6ng Nguyén Trinh H trinh bay:

Ba Lé Thi C bat dau lam viéc tai Cong ty Trach nhiém hitu han N (sau day
goi la Cong ty N) tir nam 2008. Qua trinh lam viéc tai day, gira ba C va Cong ty
N da ky ket vai nhau nhiéu Hop dong lao dong, cu the:

+ Ngay 01/4/2008, hai bén ky Hop dong lao dong so 154/2008/HD, loai
hop dong xac dinh thoi han, cong viéc 1a Cong nhan cha nham, lam viéc tai To
son. Muc luong co ban la 963.000 dong/thang va cac khoan phu cap, trg cap
khac; ngay 25/01/2009 hai bén ky Phu luc Hop dong so 105/2009/PL1 dé dicu
chinh tang muac luwong tir 963.000 dong/thang 1én 1.171.750 dong/thang.

+ Ngay 01/4/2009, hai bén ky Hop dong lao dong s6 131/2009/HD, loai
hop dong xac dinh thoi han, cdng viéc 1a Cong nhan cha nham, lam viéc tai To
son. Muc luong co ban la 1.171.750 dong va cac khoan phu cap, trg cap khac;
ngay 25/01/2010, hai bén ky Phu luc Hop dong so 106/2009/PL dé dieu chinh
tang muc luong tur 1.171.750 dong/thang Ién 1.279.250 dong/thang.

~+ Ngay 01/4/2010, hai bén ky Hop dong lao dong s 94/2010/HD, loai
hop dong khong thoi han, cong viéc la Cong nhan cha nham, lam viéc tai To son.
Mtrc luong co ban la 1.279.250 dong va cac khoan phu cap, tro cap khéc;

~ Cin ctr vao Hop dong lao dong s6 94/2010/HP ngay 01/4/2010, hai bén da
ky két nhiéu Phu luc hop dong nhu sau:

+ Ngay 25/01/2011, ky Phy luc Hop dong s6 119/2011/PL1 dé diéu chinh
tang muc luong tur 1.279.250 dong/thang I1én 1.451.250 dong/thang.

+ Ngay 25/7/2011, ky Phu luc Hop dong s6 119/2011/PL2 dé dicu chinh
tang muc luong tur 1.451.250 dong/thang Ién 1.750.000 dong/thang.

+ Ngay 01/10/2011, ky Phu luc Hop dong s6 128/2011/PL3 dé diéu chinh
tang muc luong tur 1.750.000 dong/thang Ién 2.221.000 dong/thang.

+ Ngay 01/01/2013, ky Phu luc Hop dong sé 117/2013/PL1 dé diéu chinh
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tang mac luong tir 2.221.000 dong/thang 1&n 2.596.000 dong/thang.

+ Ngay 01/01/2014, ky Phu luc Hop dong s6 116/2014/PL1 dé diéu chinh
tang muc luong tir 2.596.000 dong/thang Ién 2.971.000 dong/thang.

+ Ngay 01/7/2014, ky Phu luc Hop dong s6 106/2014/PL2 dé diéu chinh
tang muc luong tir 2.971.000 dong/thang Ién 3.121.000 dong/thang.

Qua trinh lam viéc tai Cong ty, ba C lam viéc binh thuong, khéng vi pham
ky luat, noi quy Cong ty. Tuy nhién, vao ngay 16/9/2015, Céng ty d&d ban hanh
Quyét dinh s 41/2015-QDCDHDLD dé cham dit hop dong lao dong ddi voi ba
C va Quyét dinh nghi viéc dé huong ché do bao hiém x& hoi sé 41/2015-QDNV
dé cho ba C huang ché d6 bao hiém xa hoi. Viéc bi don dd don phwong cham dut
hop dong lao dong ddi véi ba C ma khdng dua ra ly do cu thé 1a thudc truong
hop don phuong cham dut hop dong lao dong trai phap luat. Do d6, nguyén don
khoi kién yéu cau Toa &n giai quyét cac van dé cu thé nhu sau:

- Yéu cau huay Quyet dinh s6 41/2015-QbCDHDLD ngay 16/9/2015 vé
viéc cham dat hop dong lao dong va Quyet dinh s6 41/2015-QDNV ngay
16/9/2015 veé viéc nghi viéc dé huong ché do bao hiém xa hoi cia Cong ty N.

- Budc Cong ty N phai thanh toan tien lwong va phu cap lwong trong
nhig ngay khong duoc lam viéc (tir ngay 16/9/2015 dén ngay xeét xu so tham)
Vi so tien 101.480.400 dong.

- Bugc Cong ty N phai thanh toan tien bao hiém xa hoi, bao hiém y te, bao
hiem that nghiép cho nguyén don vaéi so tien 17.353.324 dong, cu thé chia ra
thanh 02 giai doan:

+ Tur thang 10/2015 dén thang 12/2015 (03 thang): 21% x 3.568.000 dng
x 03 thang = 2.247.840 dong;

+ Tu thang 01/2016 dén thang 6/2017 (18 thang): 21% x 3.996.400 dong x
18 thang = 15.105.484 dong;

- Bugc Cong ty N phai boi thuong 02 thang tién luong theo Hop dong lao
dong la 9.664.800 dong;

- Bugc Cong ty N thanh toan tien luong do khong bao trudc 45 ngay la
8.363.769 dong;

- Buoc Cong ty N thanh toan tién tro cap thdi viéc la 3.624.300 dong;

- Buoc Cong ty N nhan ba C tro lai 1am viéc theo hop dong lao dong da ky
két.

Tong cong sb tien nguyén don yéu cau Cong ty N phai thanh toan, boi
thuong 1a 140.486.593 dong, nhung khau trir s6 tién 14.765.000 dong do Cong ty
da thanh toan cho nguyén don khi nghi viéc vao ngay 16/9/2015. Téng sb tién
con lai nguyén don yéu cau Coéng ty N phai thanh toan, bdi thuong Ia:
125.721.593 ddng.

* Tai ban ty khai; bién ban phién hop kiem tra viéc giao nop, tiép can,
cong khai ching ctr; bién ban hoa giai va tai phién toa so tham, nguoi dai dién
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theo ty quyén cua bi don la ba Nguyén Thi My D trinh bay:

Bi don théng nhit toan bo 1oi trinh bay cua phia nguyén don vé thoi gian
ba C bat dau lam viéc tai Cong ty N. Ngoai ra, thong nhat 16i trinh bay cua phia
nguyén don vé céc loai Hop ddng lao dong va cac Phu luc hop ddng lao dong da
dugc ky két gitra ba C va Cong ty N, vj tri cong viéc ma ba C 1am tai Cong ty
ciing nhu mic luong co ban va phu cap khac. Bi don ciing thong nhat da thanh
toan cho ba C s tién 1a 14.765.000 dong khi cho ba C nghi viéc vao ngay
16/9/2015.

Nay truéc yéu cau khoi kién caa nguyén don, bi don khdng ddng y toan
bo yéu cau khoi kién cua nguyén don vé viéc yéu cau bi don bdi thuong sé tién
125.721.593 ddng. Nguyén nhan Cong ty cho ba C nghi viéc la do Cong ty gap
kho khan trong san xuat, kinh doanh bugc phai thu hep san xuat, giam chd 1am
viéc. Khi cham dat hop dong lao dong véi ba C, bi don d& thuc hién ding céc
quy dinh tai cac Diéu 38, 44, 46 va 48 cta Bo luat Lao dong. Do d6, bi don
khong dong y toan bo yéu cau khoi kién caa nguyén don.

™ Tai ban ty khai ngay 10/4/2017, nguoi dai dién theo uy quyén cua Bao
hiém x& hai thi xa B, tinh Binh Duong la 6ng Bo Quoc T trinh bay:

Cong ty N d& dong bao hiém x& hoi, bao hiém y té, bao hiém that nghiép
cho ba Lé Thi C theo S6 bao hiém xa hoi s6 9105034633. Qua trinh déng cu thé
nhu sau: Tur thang 4/2008 dén thang 12/2008 véi muac lwong 963.000 dong; tir
thang 01/2009 dén thang 12/2009 véi mac lwong 1.171.750 dong; tir thang
01/2010 dén thang 12/2010 v&i mac lwong 1.279.000 dong; tir thang 01/2011
dén thang 6/2011 véi mac luong 1.451.250 d6ng; tir thang 7/2011 dén théang
9/2011 véi muc lwong 1.750.000 dong; tir thang 10/2011 dén thang 12/2012 Vi
muc luong 2.221.000 d6ng; tir thang 01/2013 dén thang 12/2013 voi mic lwong
2.596.000 dong; tir thang 01/2014 dén thang 6/2014 thai san; tir thang 7/2014
dén thang 12/2014 véi mic luong 3.121.000 dong; tir thang 01/2015 dén thang
9/2015 véi mirc luong 3.568.000 dong.

Vao ngay 02/11/2016, ba C da nhan tro cap 01 lan theo Quyét dinh sé
021604122, véi s6 tién 33.309.103 dong. Ngay 16/10/2015, ba C nhan trg cap
that nghiép theo Quyét dinh s6 47261 vai s6 thang huong 1a 06 thang, so tién
huang 2.140.800 dong/thang, cu thé: 1an 01 d& nhan vao ngay 29/10/2015; lan 02
nhan vao ngay 01/12/2015; 1an 03 nhan vao ngay 05/01/2016; lan 04 nhan vao
ngdy 01/02/2016; lan 05 nhan vao ngay 01/3/2016; lan 06 nhan vao ngay
01/4/2016.

Tir ngdy 16/9/2015 cho dén nay, ba C khdng tham gia bao hiém xa hoi,
bao hiem y t&, bao hiém that nghiép.

Bén 4n so tham s6 02/2017/LD-ST ngay 22 thang 6 ndm 2017 cia Toa 4n
nhan dan thi xa B da quyét gﬁnh: Khong chap nhan toan b yéu cau khoi ki§n cua
nguyén don ba Lé Thi C doi véi bi don Cong ty Trach nhiém hitu han N ve viéc

don phuong cham duat hop dong lao dong. Dinh chi xet xu dbi voi yéu cau khoi
kién caa nguyén don vé viéc yéu cau Cong ty Trach nhiém hiru han N nhan ba
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L& Thi C tr¢ lai 1am viéc theo hop dong lao dong d& ky va yéu cau ve viéc bugc
Cong ty Trach nhiém hitu han N thanh toan tién bao hiém that nghiép. Ngoai ra,
ban 4n con tuyén vé an phi va quyén khang cdo cho cic duong su.

Ngay 07 thang 7 nam 2017, ba Lé Thi C la nguyén don khang cao toan bo
ban an so tham, d€ nghi Toa an cap phuc tham xét xir vu an theo thu tuc phuc
tham.

Tai cAp phtic thim va tai phién toa:

- Nguoi dai dién hop phap ctia nguyén don cho rang viéc Toa 4n cap so
tham khong tién hanh thu thap cic chimg cir theo yéu cau cta dai dién nguyén
don 14 thu thap chua diy du ching ctr, Toa 4n chip nhan cac 10i khai ctia nhimng
nguoi lam chimg hién dang lam viéc tai cong ty 1a khong khach quan va cong
nhan bi don tién hanh tha tuc thu hep san xuit ding trinh tu tha tuc 13 trai quy
dinh cua Bo luat Lao dong. Pai di¢n nguyén don dé nghi Toa an cép phuac tham
sira ban an so tham, chp nhan toan b yéu cau khoi kién ciia nguyén don.

- Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong: Vé t6
tung: Tham phan, Hoi dong xét xir cip phiic tham da chap hanh ding cac quy
dinh cua Bo luat T tung dan su, cac duong sy di thuc hién dung cac quyén va
nghia vu khi tham gia phién toa theo cac quy dinh ctia Bo luat T tung dan su.
Vé noi dung, bi don cham dut hop dong lao dong voi ngudi lao dong 13 ding quy
dinh cua phap luat nén dé nghi khong chap nhan khang cio ciia nguyén don, giir
nguyén Ban an so thdm s6 02/2017/LD-ST ngay 22 thang 6 nim 2017 cta Toa
an nhan dan thi xa B.

NHAN PINH CUA TOA AN:

Can cu vao cac tai liéu, chung ctr dd dugc xem xét tai phién toa, két qua
tranh tung tai phién toa, Ho1 dong xét xir phuc tham nhan dinh:

[1] V& t6 tung:

Ngay 22/6/2017, Toa an nhan dan thi xa B xét xur vy 4n va ban hanh Ban
an lao dong so tham sd 02/2017/LD-ST, ngay 07/7/2017 ba C c6 don khang céo
ban an. Theo quy dinh tai khoan 1 Piéu 273 Bo luat T6 tung dén sy, ba C khang
cao trong thoi han luét dinh. Nguoi dai dién theo uy quyén cua bi don Cong ty N
va nguoi co quyen loi, nghia vu lién quan Bao hiém x4 hoi thi xd B ¢ don dé
nghi xét xur vang mat, do do Toa an can ctr khoan 2 Piéu 296 Bo luat To tung
dan sy xét xir vang mat cac duong su.

[2] Xét cac yéu cau khang cdo ctia nguyén don ba Lé Thj C:

Dbi v6i yéu cau khang céo cua dai dién nguyén don vé viéc Toa an cip so
tham chua thu thap ddy du tai liéu ching cir va dé nghi Toa an cip phic tham
thu thap ching cr tai Co quan bao hiém xi hoi tinh Binh Duong vé danh sach
lao dong va su bién dong tang giam lao dong tham gia bao hiém x4 hoi & Cong
ty N; Theo yeu cau cua dai dién nguyén don Toa an cap phuc tham da co quyet
dinh yéu cau cung cép chimg cr giri Bao hiém xa hoi tinh Binh Duong vé sy
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bién dong ting giam lao dong tai Cong ty N tur thang 3 nam 2015 dén thang 3
nam 2016. Tai Cong van s6 3968/ BHXH-TTKT ngay 13/9/2017 Bao hiém x4
héi tinh Binh Duong da cung cp vé su bién dong ting giam lao dong tai Cong ty
N nhu sau: Tir thang 3 nim 2015 dén thang 7 nam 2015 sb luong lao dong cua
Cong ty N 6n dinh tir 173-176 lao dong; Thang 8/2015 cong ty giam 15 lao dong
con lai 158 lao dong; thang 9/2015 cong ty giam 03 lao dong; thang 10/2015
cong ty tiép tuc giam 16 lao dong con 139 lao dong; Tir thang 11 nim 2015 dén
thang 01 nam 2016 lao dong cia Cong ty N gilt nguyén 139 lao dong, khong
tang khong giam va sau do cac thang 02, 3/2016 cong ty tiép tuc giam 4 va 3 lao
dong nita. Nhu vay, tir thang 8 nam 2015 dén thang 3 nim 2016 lao dong cia
Cong ty N chi giam khong tang tir 173 lao dong con 132 lao dong.

Pbi v6i yéu cau cua dai dién bi don vé viéc thu thap ching ctr tai Cuc Hai
quan tinh Binh Duong dé 1am rd luong hang hoa xuat khau cta bi don sang thi
truong nudc ngodi thoi gian trude va sau khi bi don cham dut hop dong lao dong
v6i nguyén don; theo d6 Toa an dd c6 Quyét dinh s6 03/QD-CCTLCC ngay
07/9/2017 yéu cau Cuc Hai quan cung cap tai liéu, ching cr bang théng ké sb
luong container hang da xuat khau cua cong ty N tir thang 4 nam 2015 dén thang
3 nam 2016. Tai Cong vin sd 2264/HQBD-GCQL ngay 14/9/2017 ctua Cuc Hai
quan tinh Binh Duong va ban thong ké kém theo di cung cip thong tin cho Toa
an nhu sau: TUr thang 4 nam 2015 dén thang 7 nam 2015 bi don xuat khau mdi
thang 03 container hang; tir thang 8 nim 2015 dén thang 3 nim 2016 mdi thang
bi don xuat khau 02 container (chi thang 12 nim 2015 1a xuat khau 03 container
boi vi day 1a thang cudi nim).

Ngoai ra, dai dién nguyén don con yéu cau Toa an thu thap ching clr tai
Cuc Thué tinh Binh Duong dé 1am rd tinh x4c thuc cta cac bao cdo tai chinh cua
Cong ty N. Pai dién bi don trinh bay, tir naim 2015 dén nay, Cuc Thué tinh Binh
Duong chua quyét toan thué tai Cong ty. Mat khac, tir viéc thu thap cac chung
ctr néu trén tai Cuc Hai quan tinh Binh Duong va Bao hiém x4 hoi tinh Binh
Duong da du co so dé xac dinh tir thang 8 ndm 2015 dén thang 3, thang 4 nam
2016 bi don thu hep san Xuét, giam luong xuét khau hang hoa, t6 chuc lai lao
dong. Vi vy, khong can thiét phai thu thap chimg ct tai Cuc Thué tinh Binh
Duong theo yéu cau ctia dai dién nguyén don ciing di cin ctr dé xac dinh cong ty
thu hep san xuét, t6 chirc lai lao dong va khong co viée cong ty cho ngudi lao
dong cii nghi viéc dé tuyén lao dong méi.

Vé thu tuc chidm dit hop dong lao dong cua Cong ty N véi ba C:

Hb so vu an thé hién: Ngay 21/7/2015 Céng ty ban hanh Quyét dinh Vé co
cau lai lao dong trong cong ty (but luc 280) ndi dung cong ty thay d6i co cdu to
chre, t6 chirc lai lao dong trong toan cong ty, thay d6i giam 30% san luong san
xuat. Cung ngdy 21/7/2015, cin ctt cac bién ban hop ngay 16 va 18/7/2015, cong
ty N ban hanh Quyét dinh sé 01/QDLD vé viéc tinh giém lao dong va ban hanh
phuong én su dung lao dong, kem theo danh sach tinh giam (but luc 155-158).
Ngay 25/7/2015, cong ty tién hanh niém yét cac quyet dinh néu trén tai cong ra
vao cong ty, chét bao vé, bang thong bao cong viéc lam hang ngiy cua cac to
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(cac but luc 276-277). Ngay 22/7/2015, S¢ Lao dong thuong binh va xa hdi nhan
dugc Cong vin sé 01.15/CV-LD ngay 21/7/2015 vé viée cét giam nhan su do thu
hep san xuat kinh doanh kém theo Quyét dinh vé co ciu lai lao dong trong cong
ty ngay 21/7/2015. Bén ngay 28/7/2015 Sé Lao dong thuwong binh va xi hoi tra
101 cho cong ty tai Cong van sb 1926/CV-SLP ngay 28/7/2015 vé viéc giam lao
dong noi dung: “theo quy dinh tai khodn 3 Piéu 13 Nghi dinh 05/2015 cua Chinh
phu ngay 12/01/2015 thi truong hop thay déi co cau, cong ngh¢ hodac vi ly do
kinh té ma anh hwong dén viéc lam hodc ¢é nguy co mdt viéc lam, phdi cho théi
viéc tuw 02 nguoi lao dong tro len thi nguoi sir dung lao dong thuc hién nghia vu
theo quy dinh tai Diéu 44 ciia Bé ludt Lao dong. truong hop néu trong cong van
ciia cong ty, phdp ludt lao dong khéng diéu chinh cu thé. Vin dé nay phu thudc
hoan toan vao sy thoa thudn cia hai bén”. Ngay 16/9/2015 Cong ty ban hanh
Quyét dinh s6 41/2015-QDCDHPLD vé viéc cham dut hop dong lao dong vai
ba Lé Thi C, giai quyét trg cap mat viéc 1am cho ba C s6 tién 7.136.000 dong, 45
ngay bao trudc so tién 6.175.000 ddng va mot sd ché do khac cho ba C.

Pai dién nguyén don cung cap cho Toa an Cong van sd 2727/SLDTBXH-
LDTLBHXH ngay 05/9/2017 ctia S6 Lao dong thuong binh va xa hoi tinh Binh
Duong tra 10i 6ng H d6i vdi Cong van sd 01.15/CV-LP ngay 21/7/2015 vé viéc
cét giam nhan su do thu hep san xuét kinh doanh cua bi don. Noi dung cong vin
s6 2727 xéac dinh viéc bi don cham dut hop dong lao dong v&i nguoi lao dong
ciia Cong ty N phap luit khong quy dinh cu thé va thudc khoan 3 Diéu 36 Bo
luat Lao dong 1a chua phu hop bai trudng hop cua bi don thudc khoan 10 Piéu
36 va phap luat lao dong cling di quy dinh cu thé tai Diéu 13 Nghi dinh sb
05/2015/ND-CP cua Chinh phu va Diéu 44 Bo luat Lao dong nhu trén da phan
tich. Mat khac, tai Cong van 2727 S¢ Lao dong thuong binh va xa hoi cling xac
dinh Cong van s6 01.15/CV- LD ngay 21/7/2015 cua Cong ty N la cong van xin y
kién nén nguyén don cho rang cong ty chua thyc hién viéc thong bao cho co
quan quan ly nha nudc vé lao dong cap tinh tai khoan 3 Diéu 44 Bo luat Lao
dong. Xét thy, noi dung Cong van sb 01.15/CV-LD ngay 21/7/2015 va Quyét
dinh vé co cdu lai lao dong trong cong ty ngay 21/7/2015 duoc bi don giri cho S&
Lao dong thuong binh va xa hoi tinh Binh Duong ngay 22/7/2015 ¢6 ndi dung:
“...nay Cong ty TNHH N lam to trinh nay kinh giti So Lao dong thuwong binh va
xd hdi tinh Binh Duwong vé viéc cat giam nhdn su tai Cong ty do thu hep san xudt
kinh doanh véi sé lwong nhw sau..... trén ddy la s6 lwong nhan sy cong ty sé cat
gidm dé phit hop véi quy mo san xudt hién tai va sap toi, kinh mong quy co quan
xem xét va co hudng dan cu thé cdc thii tuc can thiét va nhitng quy dinh lién
quan dén viéc cdt giam nhdn s ndy trong thoi gian sém nhdt”.

Nhu vay, vé ndi dung cong ty di théng bao cho co quan quan 1y lao dong
cap tinh biét Iy do, s6 luong lao dong s& bi cit giam dong thoi dé nghi huéng dan
thu tuc, quy dinh lién quan dén viéc cit giam Viéc dé nghi huéng din thua tuc
trong truong hop nay khong thé pha dinh noi ‘dung cong ty da thong bao cho S¢
biét viéc cat giam lao dong. Ngoai ra, thoi diém ngay 21/7/2015 thi Thong tu sd
47/2015/TT-BLDTBXH ngay 16/11/2015 cta B§ Lao dong, thuong binh va xa
hoi huéng dan thuc hién mot sé diéu vé hop dong, ky luat lao dong, trach nhiém
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vat chat cua Nghi dinh sé 05/2015/ND-CP ngay 12 thang 01 nim 2015 cua
Chinh phti chua duge ban hanh vi vay chua c6 hudng dan cu thé dbi véi vin ban
Thong béo cho co quan quan 1y nha nuée vé lao dong cap tinh khi thay ddi co
cdu, cong nghé nhu huéng dan tai Diéu 7 cua Thong tu néu trén.

Dai dién nguyén don con cho rang Toa an cdp so thAm cin ¢ vao cac 101
khai ciia dai dién cong doan cong ty va mot sé ngudi lao dong hién dang 1am
viéc tai cong ty dé 1am cdn ctr giai quyét vu an 1a khong phu hop. Xét cac ban tu
khai (bat luc 64-70), cac bién ban xac minh (but luc 71-83), bién ban dbi chat
ngay 07/4/2017 (but luc 241-242) da duoc Tda an cap so thim xac minh, thu
thap chimg ctr pht hop v6i quy dinh tai cac Pidu 97, 98, 99 va 100 Bo luat T
tung dan sy; 101 khai cua nhung nguoi lam chimg la thong nhat vé viéc c6 duogc
cOng ty thong bao sé& cit giam bién che mdt sO cong nhan trong cong ty vao nam
2015 voi 1y do cong ty thu hep san xuat. Loi khai nay ciing phii hop véi 101 khai
cua ba C tai but luc s0 241 "truoc do toi khong nho la ngay thang nao cua nam
2015, t6i nhé A D t6 truong 16 son ctia chiing t6i ¢6 té chirc cudc hop gém cdc
anh em cong nhan trong té tai phong son va A D hop théng bdo véi néi dung a D
vira hop voi ban gidam déc cong ty va quan déc xuong noi dung thong bao la sé
tinh gian bién ché trong cong ty...s€ giam di mot so nguoi vi ly do thu hep san
xudt nén phai giam bién ché...". Do vy, y kién néu trén cua dai dién nguyén don
1a khong ¢6 can ctr chap nhan.

Tir nhitng phan tich trén xét thiy, viéc chim dat hop dong lao dong cua
Cong ty N d6i véi ba C thudc truong hop quy dinh tai khoan 10 Piéu 36 Bo luat
Lao dong; diém a khoan 1 Diéu 13 Nghi dinh sé 05/2015/ND-CP ngay
12/01/2015 cua Chinh phu huéng dan thi hanh B6 luat Lao dong. Cac thu tuc
cham dut hop dong lao dong cua bi don da thyc hién ding quy dinh tai cac Piéu
44, 46, 48 Bo luat Lao dong va khoan 3 Diéu 13 Nghi dinh s6 05/2015/ND-CP
ciia Chinh phu. Toa an cip so thim khong chap nhan yéu cau khdi kién cia
nguyén don vé viéc bi don don phuong cham dut hop dong lao dong trai phap
luat va dinh chi xét xtr do nguyén don rat yéu cau budc bi don nhan nguyén don
trd lai lam viée va budc bi don thanh toan tién bao hiém that nghiép la cé can cu,
phu hop phép luat.

[3] Ttr nhitng phan tich trén, khong c6 co so chap nhén yéu cau khang cao
cua ba Lé Thi C; Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong
1a phu hgp v61 quy dinh cua phép luat.

[4] V& 4n phi: An phi phtic thim ba C dugc mién theo quy dinh cua phap
luat.

Vi cac 1€ trén,
QUYET PINH:
Can cu:
- Khoan 1 Piéu 148; khoan 1 Piéu 308 B luat T6 tung déan sy;



Khong chép nhan yéu cau khang cao cua nguyén don ba Lé Thi C. Gilr
nguyén phan quyét dinh ctia Ban an so tham so6 02/2017/LD-ST ngay 22 thang 6
nam 2017 cua Toa an nhan dan thi xa B, tinh Binh Duong nhu sau:

Ap dyng:

- Khoan 10 Diéu 36; cac Diéu: 44, 46 va 48 Bo luat Lao dong;

- Diéu 13 Nghi dinh s6 05/2015/ND-CP ngay 12 thang 01 nim 2015 cta
Chinh phu quy dinh chi tiét va hudng dan thi hanh mdt s6 ndi dung ctia B§ luéat
Lao dong.

- Piém a khoan 1 Diéu 12; khoan 1 Piéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 ctua Uy ban Thuong vu Quéc
hdi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung 4n phi va 1&
phi Toa an:

Tuyén xu:

~ 1. Khdng chap nhan toan bo yéu cau khai kién cia nguyén don ba Lé Thj
C doi véi bi don Cong ty Trach nhiém hiru han N veé viéc don phuong cham dut
hop dong lao dong.
~ 2.Dinh chi xét xu doi v6i yéu cau khoi kién cua ba Lé Thi C ve viéc yéu
cau Cong ty Trach nhiém hfrg han N nhan ba Lé Thi C tré lai lam viéc theo hop
dong lao dong da ky va yéu cau buoc Cong ty Trach nhiém hitu han N thanh toan
tien bao hiem that nghiép.

3. V& 4n phi so tham, phuc tham: Ba Lé Thj C khong phai nop.

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN — CHU TQA PHIEN TOA
- TAND thi xa B;

- Chi cuc THADS thi xa B;

- Cac du:gng su;
- Luu: To HCTP, Toa LD, HSVA.

Tran Thi Nhan



CAC THAM PHAN THAM PHAN
CHU TQA PHIEN TOA
Thai Thi Hiru Xuin Nguyén Pic Cuong Tran Thi Nhan
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