TOAANNHANDAN  CONG HOA XA HQI CHU NGHIA VIET NAM
TINH HAU GIANG Poc 1ap — Tu do — Hanh phiic

Ban 4n s: 179/2019/DS - PT
Ngay: 29/11/2019
VIV Tranh chip quyén sir dung dét

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH HAU GIANG

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Tham phdn — Chii toa phién toa: Ong Vo Hoang Khai

Cdc Tham phan: Ong Ho Van Ludng

Ong Nguyén Pinh Tién

- Thw ky Toa an: Ong Chau Thanh Quyén — Thu ky Toa 4n nhan déan tinh
Hau Giang.

- Dgi dién Vién kiém sdt nhén ddn tinh Hgu Giang: Ong Nguyén Vian Hoa
- Kiém sat vién tham gia phién toa.

Ngay 29 thang 11 nam 2019, tai try s¢ Toa an nhan dan tinh Hau Giang Xeét
xu phic tham cong khai vy én thy ly so0: 22/2018/TLPT - DS ngay 02 thang 4
nam 2018 ve tranh chap quyén st dung dat.

Do ban 4n dan sy so tham s6: 03/2018/DS - ST ngay 08 thang 01 nam 2018
ctia Toa an nhan dan huyén PH, tinh Hau Giang bi khang cao.

Theo quyét dinh dua vu 4n ra xét xtr phic tham sb: 248/2019/QD - PT ngay
05 thang 11 nam 2019 gitra cac duong su:

1. Nguyén don: Ba Nguyén Thi Hong T1; Pia chi 4p Long Truong, xa Hoa
My, huyén PH, tinh Hau Giang.

Nguoi bao vé quyén va loi ich hop phap cua ba T1: Ong Huynh Cao C1, tro
gitp vién Trung tam trg gitp phap Iy Nha nudce tinh Hau Giang.

2. Bi don: Ba Nguyén Thi Kim L1; Pia chi 4p M§ Thanh, xa My Hoa, huyén
PH, tinh Hau Giang.

Ngueoi dai dién theo ity quyén ciia ba L1: Ong V6 Thanh G1; Pia chi ap My
Thanh, xa My Hoa, huyén PH, tinh Hau Giang
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3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1 Ong V6 Hoang H1; Dia chi 4p Long Trudng, xi Hoa My, huyén PH,
tinh Hau Giang

3.2 Ba Pham Thi Bé V1; Dia chi ép Long Truong, xa Hoa My, huyén PH,
tinh Hau Giang

3.3 Ba Nguyén Thij T2; Dia chi 4p Long Trudng, xa Hoa My, huyén PH, tinh
Hau Giang

3.4 Ba Nguyén Thi H2; Pia chi 4p Long Truong, x Hoa My, huyén PH,
tinh Hau Giang

Ngudi dai dién theo uy quyén cua ba T2, ba H2: Ba Nguyén Thi Kim L1;
Dia chi: ap My Thanh, xa My Hoa, huyén PH, tinh Hau Giang

3.5 Ong Nguyén Vian C2; Dja chi s6 119, 4p So Pila Lén, xa Thanh Xuén,
huyén Chau Thanh A, tinh Hau Giang

4. Nguoi lam chung:

4.1 Ba Nguyén Thi Q1; Pia chi ap Long Truong, xi Hoa My, huyén PH,
tinh Hau Giang

4.2 Ba Nguyén Thi N2; Dia chi ap Long Truong, xa Hoa My, huyén PH,
tinh Hau Giang

4.3 Ba Nguyén Thi B2; Pia chi 4p Long Truong, xi Hoa My, huyén PH,
tinh Hau Giang

4.4 Ba Nguyén Thi D2; Pia chi s6 503, kpl, phuong Binh Hoa, quan BT,
thanh pho H6 Chi Minh

4.5 Ba Nguyén Thi T2; Dia chi 4p Truong Khanh 2, x3 Long Thanh, huyén
PH, tinh Hau Giang

~ 4.6 Ba Nguyén Thi Hong C3; Dia chi thj trdn Thét NOt, quan TN, thanh phd

Can Tho.

5. Nguoi khdang cdo: Nguyén don ba Nguyén Thi Hong T1.

NOI DUNG VU AN:

Theo ban an so thdm va céac tai liéu co trong ho so thi ndi dung vu an nhu
Sau.

Nguyén don ba Nguyen Thi Hong T1 trinh bay: Nam 2002 ba Nguyén Thi
Hong T1 dugc cha me dé lai mot phan dat co dién tich 7.580m? toa lac tai 4p
Long Truong, xa Hoa My, huyén PH, tinh Hau Giang va da dugc Uy ban nhan
dan huyén PH cip gidy chimg nhan quyen s dung dat sé6 LT — 0211 ngay
12/6/2002, tai thira 610 to ban d6 sé 3. Ong Nguyén Van C2 1a nguoi st dung
phan dat hén ké tal thira sb 588 véi dién tich 7. 737m trong do cé phén bo ¢co
dién tich 1.150m® va con muong c6 dién tich 183m? duogc ba sir dung 6n dinh,
tuy nhién d6i v6i phan con muong trong thira dat nay da duoc Toa an giai quyét
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budc ba giao tra cho ong C2. Toan b dién tich dét tai thua sb 588, ong C2 da
chuyén nhuong cho ba Nguyén Thi T2; Sau khi nH1 chuyén nhuong, ba T2 ting
cho ba Nguyén Thi Kim L1, sau d6 ba L1 cho ba Nguyén Thi H2 sir dung dén
nay. Sau khi nhin chuyén nhuong dat, ba T2, ba L1, ba H2 bao chiém hét dat
cua ba, hién ta1 phﬁn dat tai thira 588 ba chi sir dung cai bo, hon nira ba cho rﬁng
toan bo thira dt s6 588 nam trong thira s6 610 thudc quyén sir dung cua ba. Do
d6 ba T1 khai kién yéu cau Toa an giai quyét budc bi don ba Nguyén Thi Kim
L1 va ngudi co quyén loi, nghia vu lién quan ba Nguyén Thi T2, Nguyén Thi
H2 giao tra cho ba toan bo phén dat d3 bao chiém 1a 7.580m? nim tai thtra sb
610 va lién déi boi thuong cho ba sb tién 40.000.000 dong do tir lac bi bao
chiém t6i nay ba khong canh tac dugc.

Bi don ba Nguyen Thi Kim L1 trinh bay: Vao nam 2000, me cia ba la ba
Nguyén Thi T2 c¢6 nhan chuyén nhuong cua 6ng Nguyen Vin C2 phan dat co
dién tich 1a 11.748m?, trong d6 c6 phan dét tranh chip. Pén nim 2014 ba T2
tang cho ba phan dat néy, hién tai ba L1 d& cho ba H2 sir dung nho phan dat nay
dé trong mia. Ba L1 xé4c dinh khong c6 1an chiém dat ciia ba T1 nén khong dong
¥ tra dat va boi thuong theo yéu cau cua ba T1.

Nguoi co quyén loi, nghia vu lién quan:

Ong Pham Hoang H1, ba Pham Thi Be V1 trinh bay: thong nhat véi 10i trinh
bay va yéu cau cua ba Nguyen Thi Hong T1.

Ba Nguyén Thj T2, ba Nguyén Thi H2 trinh bay: thong nhat voi 101 trinh bay
cua ba L1 va khong dong y tra dat va boi thuong theo yéu cau cua ba T1.

Ong Nguyén Van C2 trinh bay: Khoang nadm 2000 6ng C2 c6 chuyén
nhuong cho ba Nguyén Thi T2 phan dét co dién tich khoang 11 cong. Sau khi
nhan chuyén nhuong, gia dinh gia dinh ba T2 da sir dung 6n dinh cho dén nay.
Do d6, 6ng khéng c6 yéu cau gi ddi v4i phan dat nay, dé nghi 6n cho gia dinh ba
T2 sur dung.

Tai ban dn dan sy so tham so: 03/2018/DS - ST ngay 08 thang 01 nam 2018
cua Toa an nhdn ddn huyén PH, tinh Hau Giang tuyén xur nhu sau:

Chéap nhan mot phan yéu cau khoi kién ctia ba Nguyén Thi Hong T1, budc
cac ba Nguyén Thi Kim L1, Nguyén Thi T2 va Nguyén Thi H2 giao tra cho ba
Nguyén Thi Hong T1 phan dét c6 dién tich 1a 411,9m” tai thira 610, c6 dién tich
t canh 1a: Chiéu ngang giap thira 589 = 7,98m, chiéu ngang canh con
lai=6,38m, chiéu dai hai canh bang nhau = 57,9m, theo luoc d6 giai thira ngay
02/8/2017 cua chi nhanh vin phong dét dai huyén PH.

Giao cho ba Nguyén Thi Hong T1 duoc quyén sé hiru 01 cay xoai loai C va
11 cay mang cau loai C tai thira dat 610. Ba Nguyen Thi Hong T1 ¢6 nghia vu
tra gid tri cay trong cho ba Nguyén Thi H2 véi sb tién 670.000 dong.

Bac yéu céh{ cia ba Nguyén Thi~H6ng T1 vé viéc doi cac ba Nguyén Thi
Kim L1, Nguyen Thi T2 va Nguyen Thi H2 giao tra phan dat con lai la
7.168,1m” tai thira s6 588 va boi thudng thiét hai sd tién 1 40.000.000 dong.
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Ngoai ra ban an con tuyén vé an phi, chi phi tham dinh, dinh gia tai san va
quyén khang cao, quyén Thi hanh an cua cac duong su theo quy dinh.

Ngay 18 thang 01 nam 2018, nguyén don ba Nguyén Thi Héng T1 c6 don
khang cdo ban an voi ndi dung khang cdo: Budc ba Nguyén Thi Kim L1,
Nguyén Thi H2, Nguyén Thi T2 giao tra phan dit c6 dién tich 7.580m? nim tai
thira 610; Khong déng y str dung 01 cay xoai loai C, 11 cay méng cau loai C tai
thira 610 va khong dong y tra gia tri cay trong 13 670.000 dong (sau tram B2
muoi nghin dong). Yéu cau Toa an tham dinh do dac lai dién tich dat thira 610
theo dung dién tich trong gidy ching nhan quyén st dung dat ctia ba T1.

Tai phién toa phic tham, nguyén don van gitt nguyén yéu cau khaéi ki¢n, yéu
cau khang cao.

Pai dién Vién kiém sat nhan dan tinh Hau Giang phat biéu quan diém: Vé t6
tung, tir khi thu 1y dén phién toa ngay hom nay Toa 4n cip phiic tham da chap
hanh dung cac quy dinh cua B luat t6 tung dan sw, trong qua trinh giai quyét vu
an cho dén phién toa nay nguoi tham gia t6 tung thyc hién dang quy dinh phap
luat. Vé noi dung vu an, dé nghi ap dung khoan 2 Piéu 308 cua Bo luat t6 tung
dan sy, giai quyet theo huong xem xet lai an phi, gia tri cay trong va dién tich
dat phu hop véi két qua do dac tai cap phuc tham.

NHAN PINH CUA TOA AN:

Can cwr vao cdc tai liéu, chung cir da dwoc xem xét va két qua tranh tung tai
phién toa, Hoi dong xét xur nhan dinh:

[1] D6i v6i s6 tién ba T1 yéu cau ba Nguyén Thi Kim L1, ba Nguyén Thi
T2, ba Nguyen Thi H2 boi thuong thiét hai 40.000.000 dong: Cap so tham da
bac yéu cau nay cua ba T1, ba T1 khong co khang cao nén Ho1 ddng xét xir phuc
tham khong dé cap giai quyét lai, quyét dinh nay cé hiéu luc phap luat ké tir thoi
diém hét thoi han khang céo, khang nghi.

[2] Xét cac khang c4o cua nguyén don:

[2.1] P6i v6i khang cdo khong dong v sir dung 01 ciy xoai loai C, 11 ciy
ming cau loai C tai thira 610 va khong dong ¥ tra gia tri cay trong 1a 670.000
dong. Theo ban an so tham, ba Nguyén Thi Hong T1 c6 nghia vu tra gia tri ciy
trbng cho ba Nguyén Thi H2 véi sb tién 670.000 dong, qua xem xét, thém dinh
tai cap phic tham, cac cay trong nay khong con; bai dién theo iy quyén cia ba
H2 ciing khong yéu cau ba T1 tra gia tri cay trong. Pay 1a ¥ chi ty nguyén cua
duong su va c6 loi cho ba T1 nén Hoi dong xét xtr ghi nhén.

[2.2] DBdi véi yéu cau Toa an tham dinh do dac lai dién tich dat thira 610 don
dé ngay 23/5/2018 cua ba T1; Ngay 15/8/2018, Toa an nhan dan tinh Hau Giang
da tién hanh két hop véi cac co quan chuyén mon dé tham dinh, do dac lai va da
ban hanh Manh trich do dia chinh sé 122/TT.KTTN&MT ngay 18/9/2018 cia
Trung tdm K thuét tai nguyén va moi truong tinh Hau Giang. Ngay 18/7/2019
ba T1, ba L1 tiép tuc yéu cau xem xet tham dinh lai phan dat tranh chép ciing
nhu do dac cac phan dat khac dé 1am co s& giai quyét vu an. Ngay 13/8/2019,
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Tda 4n nhan dan tinh Hau Giang da tién hanh két hop véi cac co quan chuyén
mén dé thAm dinh, do dac lai theo yéu clu cla duong su. Sau khi tham dinh, cac
duong sy khong yéu cau co quan chuyén mon ban hanh két qua di duoc tién
hanh do dac vao ngay 13/8/2019; Ba T1 dé nghi Toa an cdn ctr vao gidy ching
nhan quyén st dung dit (bang khoan) cia cac bén dé giai quyét. Do do6, Hoi
ddéng xét xir cin ct vao Manh trich do dia chinh 122/TT.KTTN&MT ngay
18/9/2018, tuy nhién do Manh trich do dia chinh 122/TT.KTTN&MT ngay
18/9/2018 chua tach riéng biét 02 thira 588 va 610, Toa 4n ¢ cong van dé nghi
tach thtra, tr d6 c6 Manh trich do dia chinh s6 176/TT.KTTN&MT ngay
27/11/2019 cua Trung tdm K¥ thudt tai nguyén va moi trueong tinh Hau Giang.
Do d6 Hoi dong xét xir phiic tham két hop 02 Manh trich do dia chinh cua co
quan chuyén mdn dé giai quyét vu an.

[2.2.1] Can cit Manh trich do dia chlnh s6 176/TT.KTTN&MT ngay
27/11/2019 tai vi tri (1b) c6 dién tich 262 ,6m’ qua xac dinh cua co quan chuyén
moén thudc thira 610, phan ndy nam trong phan dat da dugc cap so tham co ng
nhan cho nguyén don ba Nguyén Thi Hong T1; Céap so tham budc ba Nguyén
Thi Kim L1, ba Nguyén Thi T2, ba Nguyen Thi H2 giao phan dat nay lai cho ba
T1. Cac duong su khong c6 khang cao d6i véi phan dat nay, nén Hoi dong xét
xtr phuc tham khong xem xét lai.

[2.2.2] Dbi véi phan dét tai vi tri (3) c¢6 dién tich 791,9m? (4) c6 dién tich
34,2m’ theo Manh trich do dia chinh sb 176/TT.KTTN&MT ngay 27/11/2019,
thi phan dat do ba Nguyén Thi Hong T1 dang str dung. Cac duong sy khai d6i
v6i cac phan dat nay da co két qua giai quyét bang ban an ¢ hiéu luc, nén Hoi
dong xét xtr khong xem xét lai.

[2.2.3] Dbi v6i phan dién tich tranh chép tai vi tri (1) c6 dién tich 6.749.3m’
theo Manh trich do dia chinh s6 122/TT.KTTN&MT ngay 18/9/2018; Sau khi
trir dién tich 262,6m” tai vi tri sé (1b) theo Manh trich do dia chinh s
176/TT.KTTN&MT ngay 27/11/2019 thi dién tich con lai la 6.486, 7m’. Nguyen
don cho rang, phan dat ndy nam trong thtra 610 thudc gidy chimg nhan quyén su
dung dat duoc cip cho ba T1 vao nim 2002. Cin cr van ban tra 1oi sb
3512/UBND-NC ngay 29/11/2019 cua Uy ban nhén dan huyén PH thi theo h¢
théng ban do6 205 tai thura 5838, to ban ) so 3 6ng Nguyén Vin C2 co ké khai
dang ky trong s6 muc ké nhung chua duoc cap gidy ching nhan quyén dung dat.
Tai phién toa phiic tham, nguyén don cho rang vao nam 1993 6ng C2 danh, duoi
ba di va chiém ludén phan dat, sau d6 thi dén nam 2000 chuyén nhuong lai cho
gia dinh bi don. Viéc nguyén don cho rang 6ng C2 danh, dudi va chiém dat
nhung khong c6 ching ctr dé chimg minh; Trong khi d6 10i trinh bay cta nguyén
don dd ching minh dng C2 st dung phan dét tir ndm 1993 trude khi nguyén don
dugc cap gidy. Tir d6 cho thiy, tir naim 1993 cho dén nay ba T1 khong c6 thoi
gian nao canh tac phan dat nay. Nguyén don cin cr vao glay chu’ng nhan quyén
su dung dat dé yéu céau bi don tra lai; Nhung qua d6i chiéu gidy chimg nH1
quyén st dung dat cia nguyén don véi Manh trich do dia chinh s
122/TT.KTTN&MT ngay 18/9/2018 va Manh trich do dia chinh s
176/TT.KTTN&MT ngay 27/11/2019, thi phan dat thira 610 tai vi tri khac va

5



thyc t€ ba T1 s dung dét khong lien ké nhau. Nguyén don khoi kién khong
ding vi tri dat nén cap so tham khong c6 co s& dé chap nhan phan dat nay ctua
nguyén don 1a ¢6 can ctr.

[3 V& an phi dan su so tham: Nguyén don thudc dién ho ngheo nén duoc
mién 4n phi. Di voi bi don, nguoi co quyén loi, nghia vu lién quan cap so tham

xéac dinh an phi c6 gia ngach dé budc bi don, nguoi c6 quyén loi, nghia vu lién
quan chiju 1a chua pht hop nén Hoi dong xét xir phiic thim c6 su diéu chinh lai.

[4] Ttr nhitng nhan dinh néu trén, chap nhian modt phan yéu cau khang cio
ctia ba T1, dong quan diém v&i Kiém sat vién tham du phién toa stra ban an so
tham.

Vi cac 1€ trén;

QUYET PINH:

Can cu Khoan 2 Diéu 308 Bo luat t6 tung dan sy 2015; Piéu 203 cua Luat
dat dai; Nghi quyét so 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban

thuong vu Qudc hoi vé qui dinh mire T1, mién, giam, ndp, quan 1y va sir dung an
phi va I¢ phi Toa an;

Chép nhan mot phan yéu cau khang céo ciia nguyén don.

Chép nhan mot phan yéu cau khoi kién ciia nguyén don.

Stra ban an so tham.

Tuyén xu:

1/ Chap nhin mot phan yéu cau khoi kién cua ba Nguyén Thi Hong T1;
Bugc ba Nguyén Thi Kim L1, ba Nguyen Thi T2, ba Nguyén Thi H2 giao phan
dat tai vi tri (1b) c6 dién tich 262,6m2 theo Manh trich do dia chinh so6
176/TT. KTTN&MT ngay 27/11/2019 cua Trung tm K¥ thuét tai nguyén va moi
trrong tinh Hau Giang cho ba Nguyén Thi Hong T1.

(c6 Manh trich do dia chinh kém theo)

2/ Khoéng chap nhan yéu cau khoi kién cua ba NgNuyén Thi Hong T1 yéu cﬁ}l
ba Nguyén Thi Kim L1, ba Nguyén Thi T2, ba Nguyén Thi H2 giao tra phan dat
c6 dién tich 6.486,7m’ tai vi tri (1) theo Manh trich do dia chinh s6
122/TT.KTTN&MT ngay 18/9/2018 (Dién tich la 6.749,3m* — 262,6m* tai vi tri

(1b) theo Manh trich do dia chinh sé 176/TT.KTTN&MT ngay 27/11/2019) cia
Trung tam KV thuat tai nguyén va moéi truong tinh Hau Giang.

(c6 Manh trich do dia chinh kem theo)

3/ Khong chap nhan yéu cau khoi kién cua ba Nggyén Thi Hépg T1 yéu cau
ba Nguyen Thi Kim L1, ba Nguyén Thi T2, ba Nguyeén Thi H2 boi thuong thiét
hai 40.000.000 dong (Bon muoi tri¢u dong).

4/ V& 4n phi dan su so tham:
Ba Nguyén Thi Hong T1 dugc mién nop.
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Ba Nguyén Thi Kim L1, ba Nguyén Thi T2 va ba Nguyén Thi H2 phai chiu
ndp chung 300.000 dong (Ba tram nghin dong).

5/ V& an phi dan sy phiic tham: Cac dwong sy khong ai phai chiu.
6/ Vé chi phi xem xét, tham dinh tai chd, trich luc:
6.1 Tai cp so tham:

- Ba Nguyén Thi Héng T1 phai chiu 3.782.600 dfmg (Ba triéu bay tram té,m
muoi hai nghin sau tram dong), dugc khau trir vao s6 tién 4.000.000 dong (Bon
tri¢u dong) da tam ig. Ba T1 da ndp xong.

- Ba Nguyén Thj Kim L1, ba Nguyén Thi T2 va ba Nguyén Thj H2 phai
chiu 217.400 dong (Hai tram muoi bay nghin bon tram dong) ndp dé hoan tra lai
cho ba Nguyen Thi Hong T1.

6.2 Tai cap phuc tham:

- Ba Nguyén Thi Hong T1 phai chiu 4.159.783 dong (Bon triéu mot trim
nam muoi chin nghin bay tram tdm muoi ba dong), dugc khau trir vao so tién da
tam ung. Ba T1 da ndp xong.

- Ba Nguyen Thi Kim L1, ba Nguyén Thi T2, ba Nguyen Thi H2 phai chiu
2.500.000 dong (Hai triéu nam tram nghin dong), dugc khau trir vao so tién da
tam tng. Ba L1, ba T2, ba H2 da ndp xong.

Cac quyét dinh khac cua Ban an so tham khong bi khang cao, khang nghi
Ho1 dong xét xtir khong giai quyét, cd hi¢u luc phap luat ké tir ngay hét thoi han
khang cao, khang nghi.

Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luét thi hanh an
dan sy thi ngudi dugce thi hanh an dan sy, nguoi phai thi hanh an dan su c6
quyén théa T14an thi hanh an, quyén yéu cau thi hanh an dan su, tu nguyén thi
hanh an hodc cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va
Piéu 9 Luat thi hanh 4n dan sy, thoi hiéu thi hanh an duoc thuc hién theo quy
dinh tai Diéu 30 Luat thi hanh an dén su.

Ban 4n phuc tham c6 hiéu lyc phap luat ké tr ngdy tuyén an, ngay
29/11/2019.

Noi nhin: ‘ TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Hau Giang; . , > A s
“TAND H. PH: THAM PHAN - CHU TQA PHIEN TOA

- Chi cuc THADS H. PH;
- Céac duong su;
- Luu HS vu an.

Vo Hoang Khai






