TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN BA THUOC Péc 1dp — Tw do — Hanh phuc
TINH THANH HOA

Bén 4n $6:11/2023/DS-ST

Ngay 14- 03- 2023

VIN: “Tranh chdp hop dong vay tdi san”’

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN BA THUGC TINH THANH HOA

Thanh phin Hpi dong xét xir so tham gom cé:

Thdam phdan — Chii toa phién toa: Ba Tran Thi Quyén

Cac Hoi tham nhdn dén:

1. Ong Luong Thanh Hai

2. Ong Truong Cao Quy

Thw ky phién toa: Ba Cao Thi Nhung - Thu ky Toa an, Toa &n nhan dan
huyén B4 Thudc.

Dgi di¢n Vién kiémq sdt nhdn dan huyén Ba Thuwdc tham gia phién toa.
Ba Tran Thi Nguyét — Kiém sat vién.

Ngay 14 thang 03 ndm 2023, tai hoi truong xét xir Toa 4n nhan dan huyén
Ba Thudc, xét xir so tham cong khqi vu an dan su so tham thu 1y so:
89/2022/TLST- DS ngay 02/12/2022 vé vu an: “Tranh chdp hop dong vay tai
san”, theo Quy€t dinh dua vu an ra xét xu so: 01/QDXX-ST ngay 08/02/2023 va
Quyét dinh hoan phién toa so: 01/2023/QDST-DS ngay 27 thang 02 nam 2023
gilra;

Nguyén don: Chi Cao Thi T , sinh nam 1972 (c6 mat)

Noi cu tra: Thén BG, xa BL, huyén BT, tinh Thanh Héa.

Bi don: Bui Thi T Sinh ndm 1980 (c6 mat).

Noi cu tru: Thon DG, x& PL, huyén BT, tinh Thanh Hoéa.

Nguoi 1am chimg: NguyénThi M , sinh nam 1976 (vang mat)

Noi cu tru: Thon DL, x& DL, huyén BT, tinh Thanh Hoba.

NOI DUNG VU AN:

Theo don khoi ki¢n va qua trinh lam viéc tai Toa an chi Cao Thi T trinh
bay: Chi T va chi N Ia hang x6m choi than véi nhau nén chi T rat tin tudng chi
N . Nha chi T ¢6 con di nudc ngoai nén tién con gui vé nhan roi dang don dé
mua dat cho con. Chi N noi c0 tién thi dua chi N di thé hoi lay 1ai ma tiéu. Vi tin



tuong nén cing khong hoi cu thé 10i 13 nhu thé nao ma dua tién cho chi N cu
thé nhu sau;

Lan thir nhat: Ngay 30/7/2021 chi Nhung lay tién tir chi T 1a 55.000.000d
(Nam muoi lam tri¢u dong) noi 1a d¢ déng mot chan hoi dén thang 4 nam 2022
lay hoi thi trd tién cho chi T .

Lan thi hai: Chi N 14y tién cua chi T 1a ngay 11/8/2021 1a 140.000.000d
(Mot tram bon muoi triéu dong) noi 1a thang 06 nam 2022 tra.

Lén thtr ba: Ngay 01/9/2021 chi N ldy ctia chi T 30.000.000d (ba muoi
triéu dong). Chi N noi la cho vay lay l8i va khong noi thoi han tra.

Lan thtr tu: Ngay 03/02/2022 chi N lay tién tir chi T 1a 85.000.000d (Tam
muoi lam tri¢u dong) noi la di theé hoi thang 03 nam 2022 chi N lay hoi dua lai
tién chochi T .

Lan thir nam: Ngay 01/03/2022 chi N Iy tién cua chi T 1a 80.000.000d
(Tam muoi ttriéu dong) noi 1a thang 08 nam 2022 tra.

Lan tht sau: Ngdy 05/06/2022 chi N lay tién cua chi T 1a 70.000.000d
(Bay muoi tri¢u dong) noéi 1a cudi thang 06 nam 2022 tra.

‘ Tong s6 tién chi N 14y tir chi T 1a 460.000.000d (Bbn tram sau muoi trigu
dong). Chi N ¢6 dua cho chi T 1a 15.000.000d (Muoi ldm tri¢u dong) tien lai,
va lan sau cung dua 15.000.000d (Muoi lam triéu dong). Tong s6 tién chi N dua
cho chi T 14 30.000.000d (Ba muoi tri¢u dong).

Nay chi T yéu cau chi N trd cho chi T tong s tién 1a 430.000.000d (Bon
tram ba muoi 1am triéu dong) khong tinh 13i nira.

Bi don: Chi N trinh bay chi choi than v&i chi T nén khi nghe néi chi M
nhom hoi thi chi N d3 ndi voi chi T ¢6 tién nhan rdi thi dwa chi N di thé hoi
kiém it tién 161 ma tiéu nén chi T co dua tién cho chi N . Chi N 14y tién tir nha
chi T thi mang di thé hoi va cho chi M vay.

Nhitng 1an chi N dung tién ldy cta chi T di thé hoi véi chi Minh chi N
déu néi véi chi M 1 tién ctia chi N khong néi gi lién quan dén chi T .

M&i 1an chi N 1ay tién tir chi T di thé hoi thi déu noi v6i chi T ngay lay
tién roi chi T tu ghi r6 theo dbi.

Trong s6 tién chi N 14y tir chi T thi c6 khoan tién 30.000.000d (Ba muoi
triéu dong) 1a chi N cho chi M vay. Chi M vay ctia chi N 90.000.000d (Chin
muoi triéu dong) thi trong d6 tién cia chi N 1a 60.000.000d (Sau muoi triéu
d6ng) con tién ctia chi T 1a 30.000.000d (Ba muoi triéu dong) 13i mdi thang 1a
6.000.000d (Sau triéu ddng) thi chi T dugce 2.000.000d (Hai triéu dong) mot
thang con chi N dugc 4.000.000d (Bon triéu dong) mot thang. Tién 1ai cua
30.000.000d (Ba muoi triéu dong) chi N 14y vé da dua cho chi T hang thang. T
dén thang 4 nam 2022 chi N dua cho chi thu duge 15.000.000d (Muo1 1am triéu
ddng) tién 14i ciia khoan vay 30.000.000d (Ba muoi triéu déng) gbc chua tra cho
chiT.
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~ Lén sau ctng chi N ¢6 dua cho chi T 15.000.000d (Muoi 1dm triéu dong).
Tong s6 tién chi N dua cho chi T 1a 30.000.0004 (Ba muoi triéu dong).

Nhitng lan 1dy tién tir chi T thi chi N di dong hoi voi chi M . Tong sb tién
chi N choi hoi voi chi M 1a 817.000.000d (Tam tram mudi bay triéu dong)
Trong d6 tién cua chi T chi N cam di choi hoi véi chi M 1a 05 chan hoi néu
dugc 14y ca nim chan hoi 1a 500.000.000d (Nam trim triéu ddng) con tién cua
chi N 1a 04 chan hoi. Téng 09 (chin) chan hoi chi N choi véi chi M thi chi N
déu noi 1a tién cua chi N khong néi véi chi Minh 1a chi N di gom ca tién cua
chiT.

Khi chi N choi hoi v6i chi M va lac chdt no véi chi M chi minh chi M va
chi N ky nhan v&i nhau. Chi N b6t cho chi M chi ky gidy ng véi nhau 1a
607.000.000d (Sau tram linh bay triéu dong).

Do chi M V‘6’ no khéqg tra tién cho chi N nén chi N khong co tién tra cho
chi T . Khoan tién chi N lay cua chi T thi chi N mang di dong héi chi N ciing
khong duogc tiéu.

Quid trinh ldy 1oi khai va doi chdt giiva chi T, chi N va chi M : Chi M chi
biét viéc choi hoi va vay tién véi chi N khong lién quan dén chi T . Viéc chi N
lay tién cua ai choi hoi v6i chi M thi chi M khong biét. Nay chi M da chdt no
tién giita chi M va chi N . Chi M khong lién quan no nan véi chi T .

Tai phién toa: Nguyén don chi Cao Thi T yéu cau chi Bui Thi N tra s tién
chi N vay cta chi T 1a 460.000.000d (Bdn tram sau muoi triéu dong) qué trinh
vay chi N da trd cho chi T dugc 30.000.000d (Ba muoi tri€u déng). Chi T trur
vao tién gbc con 430.000.000d nhung tai phién toa chi T chi yéu cau chi N tra
cho chi T 420.000.000d (Bon tram hai muoi triéu dong) khong tinh 13i.

Khi chi N hoi vay tién tir chi T thi chi N' dua ra thong tin 1 ¢6 chan hoi dé
chi N di thé hoi lay 1§1i ma tiéu thi chi T mdi tin tué’ng dé dua tién cho chi N
vay. Viéc chi N di thé hdi hay cho ai vay chi T khong biét.

Pén lan sau cung chi N 1y tién tir chi T 70.000.000d (Bay muoi triéu
d6ng ) may hom sau chi N néi véi chi T dé gom thém 30.000.000d (Ba muoi
triéu dong) nita dwa cho em gai chi N . Chi T méi nghi ngd chi N noi khdng
that va yéu cau chi N hoan tra lai toan b tién da vay tuchi T .

Do chi N khéng tra tién cho chi T ¢on ndi qua néi lai nén chi T cd dang
trén trang cd nhan facebook cua chi T vé viéc yéu cau chi N tra 450.000.000d
va ¢6 dang anh chi Nh chup chung véi chi T . Chi N da bdo cao Cong an xa
Pién Lu. Cong an xa Pién Lu da goi ca hai chi 1én lam viéc cac chi déu cong
nhan té)ng s6 tién chi N nhan tir chi Thu 1a 450.000.0004d (Bén tram nam muoi
triéu ddng) va cam két khong bén nao ndi xau bén nio.

Bi don: Tai phién toa co xuét trinh 01 trang pho t6 sb tay ctia chi N vé
viéc hién nay chi N dang choi 09 chan hoi véi chi M mdi chan hoi dugc léy
100.000.000d ( Mt tram triéu déng). Trong d6 néu duoc 1ay thi tién caa chi T 13
05 chan hoi s€ duoc léy 500.000.000d (Nam tram triéu d@)ng) con tién cta chi N
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12 04 chan hoi. Tong 09 (chin) chan hoi chi N choi v&i chi M thi chi N déu néi
la tién cua chi N khong noi véichi M latiénciachi T

Qyé trinh chi T dang bai doi ng chi N 450.000.0004d ( Bén trim nim muoi
triéu dong) thi khong sao nhung chi T lai dang anh chi N va chi T chup chung
nén chi N méi bdo Cong an xa Pién Lu.

Qua trinh chi N 14y tién tir chi T di cho chi M vay va thé hoi voi chi M thi
chi N d€u noi 1a tién cua chi N . Nay do chi M v& no chua tra cho chi N nén chi
N madi khong co tién trd cho chi T .

Theo chi N thi chi N chi di thé hoi va cho vay ho chi T char chi N khﬁr}g
duoc ti€u tién cua chi T nén khong phai la vay ng. Khi nao chi N lay duogc tién
cua chi M this€ trachochi T .

Bién ban lam viéc tai Cong an x3 Dién Lu ngay 18/10/2022 xac dinh: Sau
khi nghe 02 bén trinh bay xac dinh nguyén nhan chi Cao Thi Thu c6 dua cho chi
Bui Thi N nhiéu lan tong s6 tién 1a 450.000.000d (Bon trim nim muoi triéu
dong) nén chi T dang 1én mang x4 hoi. Chi T d4 xin 16i chi N va g bai (BL :
41).

Pai dién Vién kiém sdt tham gia phién toa phat biéu quan diém: Vé td tung
tir khi thy 1y dén khi xét xtr thAm phan, thu ky va HDXX tuan thil dung trinh tu
thu tuc tO tung va ban hanh cic vian ban t6 tung dung quy dinh cua Bo luat t6
tung dan su;

Pé nghi Toa an chap nhan yéu cau khoi kién cua nguyén don va budc bi
don phai chiu &n phi cé gi& ngach caa sé tién phai tra ng theo quy dinh tai Diéu
147 cua BoO luat dan sy. Va khoan 2 Diéu 26; Nghi quyét:
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quédc Hoi quy
dinh vé& murc thu, mién, giam, thu, ndp, quan ly va str dung an phi I¢ phi Toa an.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u co6 trong hd so vu an dugc tham tra tai phién
tda va cin cir vao két qua xét hoi tai phién toa, Hoi dong xét xtr nhan dinh:

[1]. Vé 6 tung: Dbay la vu an “Tranh chap hop dong vay tai san” theo quy
dinh tai khoan 3 Diéu 26 BLTTDS va thuoc tham quyen giai quyét theo quy
dinh tai diém a khoan 1 Diéu 35 va diém a khoan 1 Piéu 39 BLTTDS. Tham
phan, thu ky va HDXX da thuc hién ding va day du theo quy dinh trinh ty t6
tung cua Bo Luat t6 tung dan su.

[2]. Quan hé phap luat: Pay 1a vu an “Tranh chdp hop dong vay tai san”.
Thir nhat tién mat 1a d6i twong cua “Hop dong vay tai san”

Tuy chi Bi Thi N cho rang chi N khéng “vay tién” caa chi T ma chi N
chi cam tién caa chi T di thé hoi va cho vay lay 1ai dé kiém tién loi cho chi T .
Nhung khi chi N cho vay va thé hoi véi chi M thi chi N déu néi 12 tién cua chi
N . C N c6ng nhan viéc chi N thé hoi, chdt ng véi chi M ciing chi hai ngudi V6i
nhau chi T khdng tham gia giao dich.
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Mt khac chi N ciing da tra 13i cho chi T duoc tong sé 1a 30.000.000d
(Ba muoi triéu dong). Pu cin ctr xac dinh chi Bui Thi N vay tién cua chi Cao
Thi T . Va day la quan hé “ vay tai san” theo quy dinh tai 463 cua B¢ luat dan
su.
Vay c6 ldi c6 thoi han. Nhung khong xac dinh dwoc 13i suat cu thé. Nay
nguyén don khong yéu cau tinh Ii.

[3]. C6 cin ctr xac dinh viéc chi Cao Thi wa tién cho chi Bui Thi N cu thé:
Lan tht nhat ngay 30/7/2021 1a 55.000.000d (Nim muoi lam triéu dong);

‘ Lén‘ thtr hai ngay 11/8/2021 1a 140.000.000d (Mot tram bép muoi tri¢u
dong); Lan thir ba ngay 01/9/2021 la 30.000.000d (ba muoi triéu dong);

Lan tht tu ngay 03/02/2022 13 85.000.000d (Tam muoi lam triéu dong);
Lan tht ndm vao ngay 01/03/2022 1a 80.000.000d (Tam muoi ttriéu dong);
Lan tht sdu ngay 05/06/2022 1a 70.000.000d (Bay muoi triéu dong).

Trong d6 s0 tién ngdy 01/9/2021 chi Nhung lay tir chi T la 30.000.000d
(Ba muoi triéu dong) chi N cho vay lay lai hang thang chi N dwa 1ai cho chi T
la} 2.000.0004 (Hai triéu dong) da dua dugc }S.OOQ.OOQd tién 1ai. Chi N c¢6 dua
lan sau cung cho chi T 15.000.000d. Tong s0 tien chi N lay tr T la
460.000.000d (Bon tram sau muoi triéu dong) da dua téng duge 30.000.000d
(Ba muoi triéu dong).

~ Qua trinh chi N cho chi M vay tién va chi N thé hoi v6i chi M déu noi la
tién cuia chi N khong noi gi lién quan dén chi T .

Can ctr khoan 2 Piéu 92 ciia BLTTDS déy la chimg ctr khong phai chimg

minh.

~-Chj T khdng tinh I&i voi chi N chi yéu cau N c6 trach nhiém tra cho chi
T tong so tien lay tr chi T 460.000.000d ( Bon tram sau muoi tri¢u dong) trir di
tién chi T da duoc nhan 30.000.000d (Ba muoi triéu dong) bang 430.000.000d
(Bon tram ba muoi triéu dong).

Nhung tai phién toa chi T chi yéu cau chi N tra mot lan so tien
420.000.000d (Bén trim hai muoi tridu dong).

HPXX cin ct Piéu 466 cua Bo luat dan su 2015 chap nhan yéu cau khoi
kién nguyén don. Bugc bi don c6 trach nhiém cho nguyén don 1a 420.000.000d
(Bon tram hai muoi triéu dong), tra mot lan khi an co hiéu luc phap luat.

Quan hé vay tien va thé hoi giira chi Bui Thi N va chi Nguyén Thi M
khong c6 su tham gia cua chi Cao Thi T . Chi Nguyén Thi M chi tham gia to
tung véi tu cach nguoi lam chung. Chung minh trong viée giao dich vay tien va
the hoi gitra chi N va chi M khong lién quan den chi T . HDXX khong gidi
quyet trong vu an nay.



V& an phi: Chdp nhan toan bd yéu cau khai kién cta nguyén don, bi don
phai chiu an phi c6 gia ngach cua sé tién phai tra cho nguyén don. Theo quy
dinh tai khoan 2 Diéu 26 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016
cia Uy ban Thuong vu Qudc Hoi quy dinh vé murc thu, mién, giam, thu, ndp,
quan 1y va str dung an phi 1€ phi Toa an.

Vi cac 1€ trén;
QUYET PINH:

1.Can ¢ 4p dung: Khoan 3 Diéu 26; Piém a khoan 1 bicu 35 va diem a
khoan 1 Diéu 39; Khoan 2, Diéu 92; Diéu 266; Piéu 271 va Diéu 273 cia Bo
luat to tung dan sy nam 2015;

- Céac Diéu 463; Diéu 466, Diéu 468, Diéu 357 cua BLDS nam 2015

- Can ct: Khoan 2 Piéu 26 Nghi quyét: 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban Thuong vu Qudc Hoi quy dinh vé mic thu, mién, giam,
thu, ndp, quan ly va str dung an phi 1€ phi Toa an.

2. Chap nhan yéu cau khai kién cua chi Cao Thi T veé yéu cau chi Bui Thi
N phai tra cho chi Thu 420.000.000d (Bon tram hai muoi triu dong). Tra mot
lan khi an c6 hiéu luc phap luat.

3. Bugc chi Bui Thi N co trach nhiém tra cho chi Cao Thi T 420.000.000d
(Bon tram hai muoi triéu dong). Tra mot lan khi an co hiéu luc phap luat.

4. Trach nhiém cham thuc hién nghia vu: Ké tir khi 4n co hiéu luc phap
luat, nguoi dugc thi hanh 4n c6 don yéu cau thi hanh 4n va Chi cuc thi hanh an
ra quyét dinh thi hanh 4n, ma nguoi phai thi hanh an khong thi hanh 4n hodc thi
hanh khong day du, thi hang thang nguoi phai thi hanh an con phai chiu lai d6i
vl sO tlen cham thi hanh an tuong tmg voi sb tién va thoi gian cham thi hanh
an. Lai suét phat sinh do cham tra thyc hién theo thoa thuan nhung khong vuot
qua muc 13i sudt quy dinh tai khoan 1 Diéu 468 BLDS, néu khong thoa thuan thi
thuc hién theo quy dinh tai khoan 2 Piéu 468 BLDS.

5. Vé an phi: Chi Bui Thi N phai chju toan bo an phi c6 gia ngach caa sb
tidn phai tra no 1a 420.000.000 bing 20.000.000d + (20.000.000d x 4%) =
20.800.000d (Hai muoi triéu tdm trim nghin dong). Hoan tra lai toan bo tién tam
ung an phi cho chi Cao Thi T la 11.250.000d (Mudi mét triéu hai tram nam
muoi nghin déng) theo bién lai thu tam tng &n phi, 1& phi Toa an sb
AA/2022/0001965 ngay 28/11/2022.

6. Ban an nay duoc thuc hién theo quy dinh tai Diéu 2 Luat thi hanh an
dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan su cé
quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, Piéu 7, 7a va biéu 9
Luat thi hanh an dan su. Thoi hiéu thi hanh an duoc thi hanh theo quy dinh tai
Piéu 30 Luat thi hanh an dan su.



An so thdm c6 mat chi Cao Thi T va BUi Thi N . Chi T va chi N dugc
quyén khang cao an so tham trong han 15 ngay ké tir ngay tuyén an so tham.

Noi nhin: T M. HQI PONG XET XU SO THAM

- Buong su; THAM PHAN - CHU TQA PHIEN TOA
- Vién kiém st cing cap;

- Chi cuc THADS

- Luu ho so vu an.

Trdn Thi Quyén



HOI PONG XET XU SO THAM
CAC HQI THAM NHAN DAN - THAM PHAN CHU TQA PHIEN TOA

Lé Thi Thdo Cao Xuan Bang Tran Thi Quyén



_) HOI PONG XET XU SO THAM
CAC HQI THAM NHAN DAN THAM PHAN- CHU TQA PHIEN TOA

Pham Thi Yén  Nguyén Vin Pan Trdan Thi Quyén



