1

TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Péc lap - Tw do - Hanh phiic

Ban an s6: 195/2019/DS-PT
Ngay: 24/05/2019

VIV “Tranh chdp doi lai

quyén sir dung ddat"

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ong Phan Thanh Tung
Cdc Tham phdn: Ong Tran Vin Mudi
Ba Pham Thi Duyén
Thie ky phién toa: 6ng Than Vin Nhuong, Thu ky Toa an nhan dan cap
cao tai Thanh phé H6 Chi Minh.
- Pai dién Vién Kiém sat nhdn dén cdp cao tai Thanh phé Hé Chi Minh
tham gia phién toa:

Ong Nguyén Van Phuong, Kiém sat vién.

Ngay 24 thang 05 nam 2019 tai tru s& Toa &n nhan dan cip cao tai thanh
phd H6 Chi Minh xét xir phtic tham cong khai, vu an thu Iy s6: 160/2017/TLPT-
DS ngay 28/07/2017 vé viéc “Tranh chdp doi lai quyén sir dung ddt”;

Do ban 4n so thim s6 11/2017/DS-ST ngay 30/05/2017 ctia Toa an nhan
dan tinh S6c Trang bi khang cao;

Theo quyét dinh dua vu 4n ra xét xt phiic tham sé 783/2019/QD-PT ngay
08/05/2019 gitra cac duong su:

1/Nguyén don:
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Ba Tran Thi Kim H, sinh nim 1953 (viang mat do dwong su c6 don ghi

ngay 22/05/2019 yéu cau xét xir vang mit);
Pia chi: 177 4p Phudc An, x4 PT, huyén CT, tinh Séc Tring.
Nguroi bao vé quyén va lgi ich hop phép cia ba Tran Thi Kim H:
Luat su Truong Hoai P, Poan Luat su Thanh phé H6 Chi Minh (c6 mat).
2/Bi don:
Ong Phan Van T, sinh ndm 1942 (vang mat):

Nguoi dai dién theo iy quyén cua 6ng Phan Vian T (gidy 4y quyén ghi
ngay 16/06/2011):

Ong Phan Hoang H1, sinh nam 1983 (c6 mit);

Cung dia chi: 88 Phan Chu Trinh, khém 3, phuong M, thanh phé ST, tinh

Soc Trang.
Nguoi bao vé quyén va loi ich hop phép cia dng Phan Vin T
Luat su Bach Sy C, Poan Luat su tinh Soc Trang (c6 mat).
3/Nguroi ¢6 quyeén loi, nghia vu lién quan:
3.1/Ba Ly Siéu K, sinh nam 1956 (vang mat);

Pia chi: 88 Phan Chu Trinh, khdm 3, phuong M, thanh phé ST, tinh Séc
Trang.

3.2/ Ong Phan Hoang H2, sinh nim 1980 (ving mit);

Dia chi: 3482 Quarry Park DR. San Jose CA 95136 — USA (Hoa Ky).
3.3/Ba Phan Thanh H3, sinh nam 1982 (ving mat);

bia chi: 1284 Potomac dr Merritt, Island FL 32952 - USA.

Cu tr( tai Viét Nam: 88 Phan Chu Trinh, khdm 3, phuong M, thanh phé
ST, tinh Soc Trang.

3.4/Ba Nguyén Thi H4, sinh nam 1990 (ving mat);
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3.5./Ba Phan Thanh T1, sinh nam 1996.
3.6/0Ong Phan Hoang H1, sinh nam 1983 (c6 mat);

Cung dia chi: 88 Phan Chu Trinh, khém 3, phuong M, thanh phé ST, tinh

Soc Trang.

(6ng Phan Hoang H1 ciing 1a nguoi dai dién hop phap cua ba Ly Siéu K,
ba Phan Thanh H3, ba Nguyén Thi H4, ba Phan Thanh T1 va 6ng Phan Hoang
H2 theo cac vin ban uy quyén ghi ngdy 18/8/2014; 22/7/2014; 11/5/2016:
18/2/2016).

3.7/ Ong Ly K1, sinh ndm 1936 (chét ngay 24/01/2016) va ba Ly Thi D,
sinh nam 1942 (chét ngay 27/11/2006).

Cung dia chi: 4p An Trach, x4 AH, huyén CT, tinh Soc Trang.

Nguoi ké thira quyén va nghia vu té tung cia 6ng Ly K1 va ba Ly Th; D:
3.7.1/ Ong Ly P1, sinh nam 1958 (ving mat);

3.7.2/ Ong Ly S, sinh nam 1976 (vang mat);

3.7.3/Ba Ly Thi P2, sinh nam 1982 (vang mit);

3.7.4/Ba Ly T2, sinh nam 1983 (vang mat);

3.7.5/0ng Ly K2, sinh nam 1974 (vang mat);

3.7.6/0Ong Ly L, sinh nim 1975 (ving mat);

Cung dia chi: 4p An Trach, x4 AH, huyén CT, tinh Soc Tring.

Nguoi dai dién hop phéap cua dng Ly P1, ong Ly S, ba Ly T2 (gidy uy
quyén ghi ngay 26/02/2016):

Ba Ly Thi P2, sinh nam 1982 (vang mat);
Dia chi: 4p An Trach, x4 AH, huyén CT, tinh Soc Trang
3.8/0ng Tran T3, sinh nam 1940 (chét vao ngay 12/11/2015);

bia chi: ép Phudéc Loi, x& PT, huyén CT, tinh Soc Trang.
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Nguoi ké thira quyén nghia vu t6 tung cuia dng Tran T3:
3.8.1/ Ong Tran P3, sinh ndm 1979 (ving mat):;
3.8.2./Ba Tran Thi P4, sinh ndm 1972 (ving mat);
3.8.3/ Ba Tran Thi N, sinh nam 1979 (ving mat);
3.8.4/ Ba Tran Thi Ut H5, sinh nim 1988 (ving mit);
Cung dia chi: 493 ap Phuéc Loi, x& PT, huyén CT, tinh Soc Tring.
3.8.5/0Ong Tran K3, sinh nam 1960 (vang mat):
Dia chi: 495 ap Phudc Loi, x4 PT, huyén CT, tinh Soc Trang.
3.8.6./Ba Tran Thi H6, sinh nam 1967 (vang mat);
Dia chi: 489 ap Phudc Loi, X3 PT, huyén CT, tinh Soc Tring .
3.8.7./0ng Tran T4, sinh nam 1971 (vang mat);
Dia chi: 494 ap Phudc Loi, x4 PT, huyén CT, tinh Soc Trang.

Nguoi dai dién hop phap cia dng Tran P3, 6ng Tran K3, 6ng Tran T4, ba
Tran Thi H6, ba Tran Thi Ut H5, ba Tran Thi N, ba Tran Thi P4 (gidy iy quyén
ghi ngay 10/03/2016 va ngay 24/04/2016):

Ba Tran Thi Kim H, sinh nam 1953 (vang mat do dwong su c¢6 don ghi
ngay 22/05/2019 yéu cau xét xir vang mat);

Dia chi: 177 ap Phudc An, x4 PT, huyén CT, tinh Séc Trang.
3.9./Ba Tran Thi Sa P5, sinh nam 1949 (vang mat);

Dia chi: 4p Pha Hitu, xa PT, huyén CT, tinh Soc Tring.
3.10/0Ong Tran Thanh L1, sinh naim 1964 (vang mat);

Pia chi: 4p Phi Hitu, xa PT, huyén CT, tinh Soc Tring.
3.11/0ng Tran Tang C1, sinh nam 1945 (vang mat);

bia chi: ép Pai An, xa DT, huyén CT, tinh Soc Trang.
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Nguoi dai dién hop phap cua 6ng Tran Thanh L1, éng Tran Tang CI, ba
Tran Thi Sa P5 (gidy uy quyén ghi ngay 26/05/2016 va ngay 28/05/2016):

Ba Tran Thi Kim H, sinh ndm 1953 (ving mat);

Pia chi: 177 4p Phudc An, xa PT, huyén CT, tinh Soc Tring.

3.12./0ng Pham Vin N1, sinh nim 1945 (vang mit);

Dia chi: 4p 5, x4 HT, huyén NC, tinh Ca Mau.

3.13/0Ong Pham Quéc K4, sinh nim 1974 (c6 mat);

Pia chi: 4p Chic Tung, X4 TV, huyén TD, tinh Séc Tring.

3.14/ Ba Huynh Thu T5, sinh nam 1978 (ving mat);

Dia chi: 4p Chic Tung, X4 TV, huyén TD, tinh Séc Tring.

3.15/Cong ty c6 phan Pat Phuong.

Dia chi: ting 8 tda nha Bao Anh, 62 Tran Thai Tong, phuong DV, quén
CG, Ha Noi.

Nguoi dai dién hop phap cia céng ty cé phan Pat Phwong:

Ong Duong Tuin M, sinh nim 1985 (ving mat);

Pia chi: tang 8 toa nha Bao Anh, 62 Tran Thai Tong, phuong Dich Vong,
quan Cau Giay, Ha Nai.

4[Ngwroi khang cao:

Ba Tran Thi Kim H, 14 nguyén don (ving mit do duong su c6 don ghi ngay
22/05/2019 yéu cau xét Xt ving mat);

5/Nguoi khang nghi:

Vién Trudng Vién kiém sat nhan dan cép cao tai Thanh phé Hb Chi Minh.

NOI DUNG VU AN:
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Theo don khoi kién ngay 09/05/2006, ngay 26/11/2010 va nhitng loi khai

tai Toa an, yéu cau khéi kién ciia ba Tran Thi Kim H dwoc xdc dinh nhw sau

Phan dit dang tranh chép co dién tich 5.570m2, tai cac thua sb6 197, 200,
1825, 1826, t& ban dd sb 6, toa lac tai ép An Trach, xa AH, huyén CT, tinh Séc
Trang c6 ngudn gdc 1a ciia 6ng Tran Som hudng thira ké ciia 6ng Tran Chon (da
dugc ché d6 cii cap bang khoan). Sau d6, 6ng Tran Som cho con gai 13 ba Tran
Thi Y1 (ba YI 12 me rudt caa ba Tran Thi Kim H) dé st dung lam rudng. Vao
nam 1978 ba Y1 chét.

Sau khi ba Y1 chét, ba Tran Thi Kim H tiép tuc lam rudng, dén nam 1985
thi cho vo chong ngudi chi ba con 1a ba Ly Thi D va 6ng Ly K1 muon dat dé
canh tac. Ong Ly K1 va ba D canh tac dén nam 1988 thi cAm c6 cho 6ng Pham
Vin N1 (0 4p An Trach, x3 AH) véi gia 25 gia laa. Sau d6, 6ng N1 cho con trai
la Pham Quédc K4 ké khai, diang ky quyén st dung dat. Khi dng K4 duoc cip
gidy ching nhan quyén st dung dat thi chuyén nhuong toan bd phan dat cho ong
Phan Vin T. Hién nay 6ng Phan Vin T va 6ng Phan Hoang H1 da cit nha
xudng, chudng heo va xiy dyng mot ngdi md chdén ngudi thin trén phan dat

dang tranh chép.

Nguyén don ba Tran Thi Kim H khai kién, yéu cau Toa an budc 6ng Phan
Van T tra lai 5.570m? dét tai thira s6 197, 200, 1825, 1826, t& ban dd sb 6, toa
lac tai ép An Trach, X AH, huyén CT, tinh S6c Trang, cu thé nhu sau;

-Dbi voi phan dat con dé tréng: ba H yéu cau Ong T tra lai toan bo dat
nhung dong ¥ chira mot phan dat co dién tich 13: chiéu ngang 8m x chiéu dai dén
hét phan c6 md, dé gia dinh Ong T dung 1am dudng vao ngdi mod. Trong truong
hop nay, Ong T phai tra tri gia dat cho ba H véi gia 70.000.000 dong/1m ngang;

-Déi voi phan dat ma gia dinh Ong T da xay dung nha xudng, nha kho thi
yéu cau Ong T phai tra gia tri quyén st dung dat; néu khong ddng ¥ thi phai di

chuyén tat ca tai san dé tra lai dat.
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Nguoi dai dién hop phdp ciia dng Phan Vin T, ciing ld nguoi cO quyén

loi, nghia vu lién quan, 1 dng Phan Hoang H1, trinh bay y kién nhuw sau:

Toan bd dién tich dit 5.570m? (muc dich s dung: T = 300m?% LN =
64m?, DRM = 1.436m” va lda = 3.380m?) thudc cac thira s& 197, 200, 1825,
1826, cung to ban dd sb 6, toa lac tai ép An Trach, xa AH, huyén CT, tinh Sé6c
Tring c6 ngudn gbc la ciia 6ng Pham Vin N1 quan 1y va st dung. Dén nim
1994, 6ng N1 cho con trai (12 6ng Pham Qudc K4). Ong K4 ké khai, dang ky va
dugc Uy ban nhan dan huyén MT, tinh Séc Tring cap gidy ching nhan quyén sir
dung dat (c6 sb vao so 1a 383/QSDP ngay 25/5/1994) cho 6ng Pham Quéc K4.

T nam 1994, Ong T bat ddu nhan chuyén nhuong dat tir 6ng K4; viée
chuyén nhuong kéo dai dén nam 2000 thi chuyén nhuong xong toan bo dién tich
5.570m?. Ong T dugc Uy ban nhan dan huyén MT cip gidy ching nhan quyén
str dung dat s6 U 822247, s6 vao s6 01869/QSDP ngay 26/02/2002.

Trén phan dat nhan chuyén nhugng, Ong T da xdy dung nha kho, co sd
san xudt kinh doanh, x4y dyng chudng trai chin nudi, xdy mo phan cho nhiéu
nguoi than trong gia dinh, khong co ai tranh chap hoic ngin can. Riéng phan dat
trudc day cho cong ty ¢ phan Pat Phuong thué, dén nay da hét hop dong; cong
ty Pat Phuong di tra phan dat thué.

Véi nhimg 1y do néi trén, Ong T va Ong H1 khong dong ¥ véi yéu cau
khoi kién ctia nguyén don va yéu cau Toa an giai quyét nhu sau:

- Bac toan bd yéu cau khoi kién cua ba Tran Thi Kim H vé viéc doi lai
5.570m?, thudc cac thira sb 197, 200, 1825, 1826, cung td ban dd sb 6, toa lac tai
ép An Trach, xa AH, huyén CT, tinh S6c¢ Trang;

-Cong nhén toan bd tai san gén lién trén dat, cung di¢n tich 5.570m?,
thudc cac thira s 197, 200, 1825, 1826, clng t& ban do sb 6, toa lac tai 4p An
Trach, x4 AH, huyén CT, tinh S6c Trang 1 thudc quyén quan 1y va s& hitu cua
gia dinh C)ng H1;
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-Giir nguyén gidy chimg nhan quyén sir dung dét s6 U 822247, sb vao sb

01869/QSDD do UBND huyén MT cép ngay 26/02/2002.

Nguoi ¢6 quyén loi, nghia vu lién quan 1 6ng Pham Van NI trinh bay y

kien nhw sau:

Toan bo phan dat ma dng N1 cho ngudi con (1a 6ng Pham Qudc K4), toa
lac tai 4p An Trach, x4 AH, huyén MT (nay la huyén CT), tinh Séc Tring co
ngudn gbc nhu sau: -vao khoang niam 1979-1980 dng N1 mua mdt cin nha
(khung bé-tdng cét thép, vach tuong, mai lop ton xi-ming) gan lién véi thira dat
c6 dién tich khoang 1.500m? dén 2.000m% mit tién giap qubc 16 1A, cua oéng
Truong Vin Hén (tén thuong goi Sau Xui). Sau khi don vé & khoang 1 nim thi
gia dinh 6ng N1 tiép tuc mua ctia ba Ly Thi D mot phan dat ruong khoang 01
cong & phia sau nha. Pén khoang nam 1983, dng N1 tiép tuc mua cta Ong
Truong Mung Str mot phan dat khac c6 dién tich khoang 500m? dit thd cu bén
canh dat cua gia dinh 6ng N1. Cung trong nam 1983, éng N1 tiép tuc mua cia
ong Su (khong 16 ho tén diy du) khoang 2 cong dat rudng lién ké véi dat ma dng
N1 di mua cta ba Ly Thi D. Viéc mua nha, dat cua nhimg ngudi vira néu trén
chi théa thuan bang 101 néi, khong lap thanh vin ban. Ong N1 sir dung dat cho
dén khoang nam 1986 thi chuyén vé Ca Mau sinh séng, 6ng N1 giao lai toan bo

nha, dat cho ngudi con 1a 6ng 12 K4 quan 1y, st dung.

Ong N1 khong biét ba Tran Thi Kim H 14 ai va 6ng N1 ciing cho rang
khong nhan cam cb dét cua ba Ly Thi D va éng Ly K1. Ong N1 yéu cau Toa an
giai quyét ding phap luat (cac bién ban 15i khai cta 6ng Pham Vian N1 ngay
02/4/2014 va ngay 22/11/2016 (but luc 570; 1105-1107).

Nguoi c6 quyén loi nghia vu lién quan 1a ba Ly Thi D trinh bay ¥ kién nhw
sau (bién ban ldy loi khai ngay 17/8/2006, bt luc 53):

Phan dat ma ba H hién dang tranh chap véi Ong T, trude ddy bi bo trong,
khong ai stir dung. Sau khi khu dat duoc dua vao tap doan san xuat (ba D khong

N1 nim ndo), dén nam 1985 thi ba D hoi xin tdp doan va hoi cu Y1 (1a me cua
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ba H) vao 1am rudng trén phan dat nay, dién tich vao khoang 3,3 cong tam cay.
Ba D canh tac dén nam 1988 thi ¢ cho 6ng Ba Nhd (dng Pham Vian N1) voi gia
25 gia laa; trude khi cb, ba D ¢ bao cho ba H biét va ba H dong .

Ba Ly Thi D di chét vao ngay 27/11/2006.

Nguoi c6 quyén loi, nghia vu lién quan éng Ly K1 trinh bay y kién nhw
sau (bién ban ldy loi khai ngay 07/3/2014, bt luc 575-576):

V& ngudn gbc dat, phan dat tranh chap 1a ctia ba H. Vao nam 1985, ba H
cho vo chong 6ng Ly K1-ba Ly Thi D muon dé canh tac. Pén nam 1988 dng
K1-ba D c6 dat cho 6ng Pham Vin N1 véi gia 1a 25 gia lta, thoi gian chudc lai
14 03 ndm. Khi hét han 03 nim, 6ng K1 dén chudc lai thi 6ng N1 di bo di khoi
dia phuong.

Ong Ly K1 da chét vao ngay 24/01/2016.

Nguoi ¢6 quyén loi, nghia vy lién quan 1a dng Pham Quéc K4 trinh bay y

kien nhw sau:

V& ngudn gdc, phan dat tranh chap co dién tich 5.570m? thudc céc thira sd
197, 200, 1825, 1826 cung to ban dd sb 6, toa lac tai ap An Trach, xa AH, huyén
MT (nay la huyén CT) tinh Soc Tring, 12 tai san caa dng N1 chuyén nhuong cho
ong K4 (6ng N1 1a cha ctia 6ng K4).

Sau khi nhén chuyén nhuong, 6ng K4 canh tac dén nim 1994 thi ké khai,
dang ky xin cap gidy chimg nhan quyén st dung dat. Uy ban nhan dan huyén
MT (nay Ia huyén CT), tinh Soc Tring di cip gidy ching nhan quyén st dung
dat dién tich 5.600m” Tir nim 1994 dén nam 2000, dng K4 da chuyén nhugng
toan bd phan dat nay cho 6ng Phan Vian T; viéc chuyén nhugng dién ra trong 03
lan: -lan tht nhét, chuyén nhuong dién tich chiéu ngang 44m dat mit tién x
chiéu dai hét dat; 1an tht hai, chuyén nhuong dién tich chiéu ngang 8m x chiéu
dai hét dat, gia 1m ngang la 2 chi 24k; lan thir ba, chuyén nhugng phan dat nha

kho va chudng heo ctia Ong T hién nay; phan dat chuyén nhuong lan thir ba &
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phia trong nén gia thap hon hai lan trudc, khong do dac nén khéng N1 dién tich

va s0 tién chuyén nhugng.

Ong K4 cho rang céac thira dt noi trén dugce cha 6ng K4 cho hop phap va
da duoc cap gidy ching nhan quyén sir dung dit theo quy dinh cta phap luat. Do
d6, viéc 6ng K4 chuyén nhuong cho Ong T ciing hop phap va da hoan tat thu tuc
chuyén nhuong. Ong T di tra du tién chuyén nhuong dat va ong K4 da giao dat.
Ong K4 khong ddng ¥ v6i yéu cau khoi kién cia ba H.

Tai bdn dn so tham sé 11/2017/DS-ST ngay 30/05/2017, Toa &n nhan dan

tinh Soc Trang da xXét xur nhw sau:

-Can ctir Khoan 9 Piéu 26; Khoan 1 Diéu 37; Diéu 48; Khoan 1 Piéu 147;
Piéu 157; Picu 158; Picu 165; Picu 166; Picu 227; 228; 229; Picu 266; Dicu
271; biéu 273 cua Bo luat té tung Dan su;

-Ap dung cac Diéu 133; biéu 166 va Diéu 503 cua Bo luat Dan sy nam
2015; Piéu 203 Luat Pat dai nim 2013; Phap lénh s6 10/2009/UBTVQH12
ngay 27/2/2009 caa Uy ban Thuong vu Qudc Hoi vé An phi, Lé phi Toa &n;
Pbiém b Khoan 2 Diéu 27 cua Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban Thuong vu Quéc hoi vé An phi, Lé phi Toa an;

Chép nhan mét phan yéu cau khoi caa nguyén don Ba Tran Thi Kim H.

-Budc ngudi ¢6 quyen loi, nghia vu lién quan 1a 6ng Pham Qudc K4 phai
hoan tra gia tri quyén st dung phan dat cé dién tich 1.745m? thuoc mot phan
thira s6 197 va 200, to ban dd sé 06, toa lac tai 4p An Trach, x& AH, huyén CT,
tinh So6c Trang, cho nguyén don 1a ba Tran Thi Kim H 1 122.150.000 dong.

Sau khi ban an c6 hiéu lec phap luat va ké tir khi ba H c6 don yéu cau thi
hanh ban &n trg di, dng K4 con phai chiu tién 13i véi 1i suat 10%/nam, tuong

g véi sb tién, thoi gian cham tra tai thoi diém thi hanh ban an;
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-Ghi nhan su ty nguyén cua ba Tran Thi Kim H vé viéc hoan tra cho 6ng
Pham Quéc K4 25 gia lua (twong duong 500kg), loai lua dai thuong, hoac tra

bang tién theo gi4 tai thoi diém thi hanh.

-Khéng chap nhan yéu cau caa ba Tran Thi Kim H doi 6ng Phan Vian T
phai giao tra dién tich dat 3.281m? thugc thira s6 1825, 1826 va mot phan thua
s6 197 va 200 to ban d6 sb 06, toa lac tai 4p An Trach, x& AH, huyén CT, tinh

Soc Trang.

Céc thira dat s6 197, 200, 1825 va 1826 thugc to ban dd s6 06, toa lac tai
ap An Trach, x3 AH, huyén CT, tinh Soc Trang, thuéc quyén st dung cia ho
6ng Phan Van T theo gidy chiing nhan quyén sir dung dat s6 U 822247, sb vao
s6 01869/QSDP, do Uy ban nhan dan huyén MT (nay Ia huyén CT), tinh S6c
Trang cip vao ngay 26/02/2002.

Ngoai ra, ban an so thim con tuyén vé chi phi trung ciu giam dinh chix
ky, chi phi tham dinh, dinh gia, &n phi dan sy so tham va quyén khang céo theo

quy dinh phép luat.

Vao ngay 09/06/2017, ba Tran Thi Kim H & nguyén don, c6 don khang

40 toan bo ban an so tham.

Vao ngay 27/06/2017, Vién Trudéng Vién kiém sat nhan dan cap cao tai
Thanh phd H6 Chi Minh ra quyét dinh s6 15/QPKNPT-VC3 khang nghi ban 4n so
tham, yéu cau Toa an cap phiic thAm xét xtr huy mot phan ban an so tham va chuyén
hé so vu an cho Toa an cip so tham giai quyét lai theo thu tuc so tham; ly do chinh

nhu sau:

-Toa 4n cip so tham budc dng Pham Qudc K4 phai tra lai cho ba Tran Thi
Kim H gi4 tri quyén str dung phan dat c6 dién tich 1.745m’ thudc mot phan cia thira
s6 197; 200 t& ban dd sb 06 toa lac tai ép An Trach, xa& AH, huyén CT, tinh Soc
Trang, 1a chua ding phap luat boi vi ba Tran Thi Kim H khong xuét trinh duogc tai
liéu, chimg ctr dé chitng minh rang yéu cau khoi kién cta dwong su 14 co can cir

phép luat;
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-Khi khéi kién, ba Tran Thi Kim H doi bi don la ong Phan Van T phai trd lai
dat, khong K4 kién d6i véi ong Pham Qudc K4. Nhung khi xét xtr so tham, Toa an
budc 6ng Pham Québc K4 (tham gia t6 tung vai tu cach 1a ngudi ¢o quyén loi, nghia
vu lién quan)phai tra lai cho ba Tran Thi Kim H gia tri quyén str dung ctia mot phan
dat tranh chp; viéc xét xtr ctia Toa an cap so tham nhu vy 13 vuot qua pham vi yéu
cau khoi kién cta duong su va sai 1am trong viéc xac dinh ngudi phai ganh chiu

nghia vy dén su.
Tai phién toa phic tham, cac duong sy trinh bay Y Kién nhu sau:

-Nguoi khang céo 1a ba Tran Thi Kim H vang mat. Puong sy ¢6 don ghi
ngay 22/05/2019 yéu cau xét xir vang mat; duong su van giit nguyén noi dung
khang va giit nguyén y kién da trinh bay trong qua trinh Toa an giai quyét tai

Cép so tham;

-Ong Phan Hoang H1 va 6ng Pham Quéc K4 c6 mat tai phién tda van gii
nguyén céc y Kién da trinh bay trong qua trinh giai quyét vy an tai Toa an cap so

tham;

-Cac duong sy khac vang mit nhung khong ¢6 van ban nao thé hién rang

ho thay doi cac y Kién di trinh bay tai T0a an cap so tham.

Vién kién sat NDCC tai Tp.HCM van giit nguyén noi dung khang nghi
noi trén.

Ciing tai phién tda phic tham, 6ng Pham Qudc K4 xac dinh rang duong
su khong dong y tra gia tri quyén st dung dat cho ba Tran Thi Kim H theo nhu
ban an so tham di tuyén. Puong sy cho rang s¢ di khong khang cao ban an so
tham vé phan nay (phan tuyén budc dwong su tra gia tri quyén sur dung dat) vi

trong thoi han khang cdo, duong su bi 6m va do khdng hiéu biét phap luat.

Luat su bao vé quyén va loi ich cia nguyén don ba Tran Thi Kim H trinh

bay y kién nhu sau:

Ban 4n so tham xét xir chura ¢6 can ci phap luat, 1y do nhu sau:
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-Ba Tran Thi Kim H khai kién, tranh chap doi lai phan dét c6 dién tich
5.570m? tir ndm 2006, nhung Toa an cac cap déu khdng chap nhan yéu cau khoi
kién cua cia duong sy. Pén nam 2010 khi c6 quyét dinh Giam déc tham xét x,

thi Toa an cap so tham mai tién hanh xét xir lai.

Khi khoi kién, ba Tran Thi Kim H da xuét trinh ban trich luc dia bo ngay
01/07/1970 cia Ty DPién dia tinh Ba Xuyén va to ké khai ruéng dat ngay
22/08/1970; tai liéu nay ching minh réng vi€c gia dinh ba Tran Thi Kim H c6
dat, 1 sy that.

Tir ndam 2006, Toa an cac cap da tién hanh ghi 10i khai ctia vo chong ba
Ly Thi D-6ng Ly K1 vé ngudn gbc phan dat ma ba Tran Thi Kim H dang tranh
chap. Ba Ly Thi D-6ng Ly K1 déu khai rang phan dat tranh chép 1a cia gia dinh
ba Tran Thi Kim H, Piéu nay chimg minh rang gia dinh ba Tran Thi Kim H c6
mot phan dat tai noi tranh chap. Loi khai ciia nhidu 1am chung trong vu 4n, ciia
ong Ly Son-tap doan truong tip doan san xuat ap An Trach, Xa AH.....ciing thira
nhan rang gia dinh ba Tran Thi Kim H c6 dat tai noi tranh chép giita cac duong
su hién nay. Ong Truong Mumng Sir cho rang duong su khong ban dat cho 6ng
Pham Vin N1. Do d6, viéc 6ng Pham Vian N1 cho rang phan dat tranh chap do
duong sy mua mot phan cua éng Truong Mung Sir, 13 khéng dung sy that. Vao
nam 2013, 6ng Pham Vian N1, 6ng Pham Qudc K4 c¢6 vin ban thira nhan rang

duong su c6 mudn dat cia ba Ly Thi D-6ng Ly K1.

Hb so ké khai, ding ky quyén st dung dat cua ong Pham Quéc K4 thé
hién rang duong su ké khai, ding ky quyén sir dung dat goc clia minh; viéc kée
khai nhu vay la khong dung boi vi ong Pham Qubc K4 nhan chuyén nhuong
quyén st dung dat tir 6ng Pham Van N1, khong phai dat gdc ctia ong Pham
Quéc K4.

V&1 nhitng tai liéu, chig ctr phan tich néi trén, Luat su bao v¢ quyén va

loi ich hop phap ctia ba Tran Thi Kim H dé nghi Toa an cap phtic thim chap
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nhan toan bg khang cdo, chép nhan yéu cau khéi kién cta ba Tran Thi Kim H,

budc cac duong sy lién quan phai tra lai dat cho ba Tran Thi Kim H.

Luat su bao vé quyén va loi ich cua bi don 6ng Phan Vin T trinh bay y

kién nhu sau:

-V& ngudn géc phan dit tranh chap co dién tich 5.570m? thudc cac thira
197, 200, 1825, 1826, t& ban dd sd 6, toa lac tai 4p An Trach, x4 AH, huyén CT,
tinh Séc Tring, ba Tran Thi Kim H khai kién, cho rang 14 tai san cua gia dinh
duong su. Tuy nhién, tai liéu ma ba Tran Thi Kim H xuét trinh 1a ban trich luc
dia bo ngay 01/07/1970 cia Ty Pién dia tinh Ba Xuyén va to ké khai ruong dat
ngay 22/08/1970, thi khong ¢ cin ctr xac dinh rang phan dat dugc dé cap tai tai
liéu ndy chinh 1a phan d4t ma ba Tran Thi Kim H dang doi 6ng Phan Vin T phai
tra lai. Noi cach khac, khong co bang chimg dé chimg minh rang phan dat duoc
dé cap tai ban trich luc dia bo ngay 01/07/1970 cua Ty Pién dija tinh Ba Xuyén,
td ké khai rudng dat ngay 22/08/1970 va phan dat cé dién tich 5.570m?* thudc
c4c thira 197, 200, 1825, 1826, to ban dd s6 6, toa lac tai 4p An Trach, xa AH,
huyén CT, tinh Soc Tring, 1a mot phan dat.

Nhiing 10i khai ctia vo chong 6ng Ly K1-ba Ly Thi D 1a khong dang tin

cdy va day 1a ching ctr duy nhat ctia bén ba Tran Thi Kim H.

Tai to cam cb dat 1ap vao nam 2013, 6ng Pham Qubc K4 khai rﬁng co
nhan cam c¢d nhung vin ban nay khong xac dinh rd 6ng Pham Quéc K4 di nhan

cam co loai tai san gi (la dat dai hay loai tai san nao khac).

Vé trinh tu, thi tuc cp gidy chimg nhan quyén st dung dat, Uy ban nhan
dan huyén CT, tinh Soc Triang da khang dinh rang viéc cip gidy ching nhan
quyén st dung dat cho 6ng Pham Quédc K4 1a ding phap luat va ciing xac dinh
rang phan dat tranh chap chwa bao gio dua vao tdp doan san xuét.

Ong Phan Vin T 12 nguoi tht 3 ngay tinh, nhan chuyén nhuong quyén sir
dung dat mot cach hop phap tir ong Pham Qudc K4; 6ng Phan Vian T khdng giao
dich chuyén nhuong quyén sir dung dat véi ba Tran Thi Kim H. Ong Pham Vin
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N1-Ia cha cia 6ng Pham Quéc K4- cling khong thira nhan sy viéc nhan cam cb

dat tir vo-chong ong Ly K1-ba Ly Thi D.

Vi nhitng tinh tiét, chimg ct phan tich noi trén, Luat su bao vé quyén va
loi ich hop phap cua 6ng Phan Van T cho rang viéc khoi kién cua ba Tran Thi
Kim H 1a khong c6 can cit phap luat boi vi ba Tran Thi Kim H khong xuat trinh
dugc tai lidu, ching ctr chimg minh rang phan dat tranh chdp 13 tai san cua
duong su. Vi vdy, Luat su d& nghi Toa an cap phac thidm khong chip nhan

khang cdo ctia ba Tran Thi Kim H, giir nguyén ban an so tham.

Trong phan dbi dap, Luat su ciia ba Tran Thi Kim H cho rang viéc gia
dinh ba Tran Thi Kim H c6 dat, di thé hién qua 10i khai ctia nhiéu nguoi 1am
chtng, 16i khai cia Ban nhan dan ap va 1oi khai cua tap doan truong tap doan

san xudt ap An Trach, x3 AH.

Pai dién Vién kiém sat nhan dan cip cao tai Thanh phé H6 Chi Minh

tham gia phién toa trinh bay y Kién nhu sau:

Vé thi tuc t6 tung: Toa &n cac cap va dwong su trong vu an thuc hién

dung quy dinh cua phap luat to tung;
Vé noi dung giai quyét vu an :

-Vié kiém sat nhan dan cap cao tai Thanh phé H6 Chi Minh gitt nguyén
khang nghi caa Vién kiém sat nhan dan tinh Soéc Tring, yéu cau Toa an cap

phtc tham chap nhan khang nghi; 1y do nhu sau:

-Nguyén don ba Tran Thi Kim H khoi kién, doi lai phan dét c6 dién tich
5.570m* thudc cac thira 197, 200, 1825, 1826, td ban dd sb 6, toa lac tai 4p An
Trach, X8 AH, huyén CT, tinh Sé¢ Trang. Chirng cr ma ba Tran Thi Kim H xuét
trinh va lay lam can ¢ khai kién 1a ban trich luc dia bo ngay 01/07/1970 cua Ty
Dién dia tinh Ba Xuyén va to ké khai rudng dat ngay 22/08/1970 ghi nhan gia
dinh ba Tran Thi Kim H c6 mot phan dit nao d6. Tuy nhién, khéng co tai liéu,

chtng ctr ciia vu an xac dinh dugc rang phan dat duge dé cap tai ban trich luc
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dia bo ngay 01/07/1970 ctua Ty Pién dia tinh Ba Xuyén va td ké khai rudng dat
ngay 22/08/1970 chinh 14 phan dat dang tranh chip trong vu an nay.

Nhu vay, viéc Toa an cép so thAm budc ong Pham Quéc K4 phai tra lai
gia tri quyén str dung dat (mot phan trong tong dién tich dat c6 tranh chip) cho
ba Tran Thi Kim H, 1a khong dang phap luat, khong ding d6i tuong phai chiu
nghia vu dan su, vuot qua pham vi khoi kién ctia nguyén don ba Tran Thi Kim

H.

Gidy xac nhan cam cd dat 1ap vao nim 2013 1a khong c6 can ¢ bdi vi vao
thoi diém d6, 6ng Pham Qudc K4 méi chi 14 tudi nén khong thé xac dinh dung
sy viéc ong Pham Van N1-la cha ctia 6ng Pham Quéc K4- d3 nhan cim cd dat
ctia vo chong 6ng Ly K1-ba Ly Thi D.

Véi nhitng ¥ kién néi trén, dai dién Vién kiém sat nhan dan cip cao tai
Thanh phd H6 Chi Minh dé nghi Toa an cip phuc thAm chip nhén toan bd
khang nghi cta Vién kiém sat nhan dan cap cao tai Thanh phé H6 Chi Minh,
hiy mot phan ban 4n so thim, chuyén hod so vy 4n cho Toa an cdp so tham dé

x¢t xur lai vu an.
NHAN PINH CUA TOA AN:

[1]Trong vu 4n nay, cac duong su tranh chap véi nhau vé quyén st dung
phan dat c6 dién tich 5.570m?* thudc céc thira s6 197, 200, 1825, 1826 t& ban do
s6 6, ép An Trach, xa AH, huyén CT, tinh S6c Trang.

V& ngudn gdc ctia phan dat, theo 10 khai ctia phia nguyén don 1a ba Tran
Thi Kim H, thi phan dat noi trén c6 ngudn gbc 1a ciia 6ng Tran Som duoc hudng
thira ké tir 6ng Tran Chon va di dugc chinh quyén trude nam 1975 cdp bing
khoan theo cac tai li¢u nhu sau: ban trich luc dia bd ngay 01/07/1970 cua Ty
Dién dja tinh Ba Xuyén va to ké khai rudng dat ngay 22/08/1970.

Ciing theo 16i khai ctia ba Tran Thi Kim H, 6ng Tran Som chuyén nhuong
phan dat néi trén cho ngudi con gai 1a ba Tran Thi Y1 (ba Tran Thi Y1 12 me

rudt ctia ba Tran Thi Kim H) dé lam rudng; ba Tran Thi Y1 cing v&i ba Tran Thi
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Kim H str dung dit dé canh tac. Dén nim 1978 ba Tran Thi Y1 chét, ba Tran Thi
Kim H tiép tuc canh tac. Vao nam 1985 ba Tran Thi Kim H cho vo chong ngudi
chi ba con (1a ba Ly Thi D va 6ng Ly K1) muon dé canh tac. Trong qua trinh
canh tac, dén nam 1988 thi 6ng Ly K1-ba Ly Thi D cam c6 dit cho dng Pham
Vin N1 (6 4p An Trach, xa AH) véi gia 25 gia laa nhung khong duogc sy dong y
ctia ba Tran Thi Kim H. Sau d6, 6ng Pham Vian N1 cho ngudi con trai 1a dng
Pham Qudc K4 ké khai, ding ky quyén st dung dat. Sau khi dugc cip gidy
ching nhan quyén sir dung dat thi 6ng Pham Qubc K4 di chuyén nhuong toan
bd phan dat cho 6ng Phan Van T. Hién nay 6ng Phan Vin T va 6ng Phan Hoang
H1 da cat nha xudng, chudng heo va xdy dung mot ngdi md chén ngudi than

trén phan dat dang tranh chap.

Vé thuc té, theo bién ban xem xét, thim dinh tai chd do Toa an cép SO
tham 14p vao cac ngay 27/05/2015; 10/12/2015 thi cac thira dat sé 197; 200;
1825; 1825, t& ban db sd 6 tai ap An Trach, x& AH, huyén CT (trudc kia 1a
huyén MT), tinh S6c Tring (cac thira dat tranh chdp) di nhap vao thanh mot
thira, tong dién tich do dac thuc té 13 5.026m?, trong do6 co 1.745m? da c6 nha
xuong, chuéng trai chan nudi...duoc xay dung trén d4t, c6 80m? 12 nha mo, con

lai 3.201m” 1a dt trong.

[2]Mic du hién nay, 6ng Phan Van T, 6ng Phan Hoang H1 di dugc cap
gidy chtrng nhan quyén st dung dat nhung can ctt xac 1ap quyén sir dung dat cua

duong su 1a do nhan chuyén nhuong quyén st dung dat tir 6ng Pham Qudc K4.

Nhu vay, van dé€ can phai lam ro 1a x4c dinh vé nguon goc phan dat noi
trén, dé trén co s& do, xac dinh quyén str dung dat hop phap cua duong su lién

quan.

Theo ba Tran Thi Kim H, thi phan dat n6i trén c6 ngudn gbc 1a cua 6ng
Tran Som dugc hudng thira ké tir 6ng Tran Chon, dd duoc chinh quyén trude
nam 1975 cép béng khoan theo cac tai liéu nhu sau: ban trich luc dia bd ngay

01/07/1970 cia Ty Pién dia tinh Ba Xuyén va to ké khai rudng dat ngay
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22/08/1970; cac tai lidu nay 1a mot trong cac chimg ctr chimg minh vé quyén sir

dung dt theo Piéu 100 ctia Luat Pat dai ndm 2013.

Trong qua trinh giai quyét vu 4n, Toa an cap so thdm va phiic thAm da c6
nhiéu vin ban hoi Uy ban nhan dan cap co tham quyén tai noi c6 dat vé ngudn
gbc dat, vé cac tai liéu ching minh ngudn gdc dat ma bén phia nguyén don ba
Tran Thi Kim H xuat trinh khi khoi kién, nhung Uy ban nhan dan cac cap khong
tra 101 dugc vi cho rang khong con luu trit hd so va do su chia tach dja gigi hanh
chinh giita cac huyén noi c6 dat (trudc ddy 1a huyén MT, nay 1a huyén CT, tinh

Soc Trang).

V& qua trinh sir dung dat, ba Tran Thi Kim H khai rang gia dinh duong sy
da truc tiép str dung dat tir trude ndm 1975; sau ngay 30/04/1975 van tiép tuc s
dung dat réi méi cho ong Ly K1-ba Ly Thi D muon dat vao nim 1985. Nguoc
lai, bén 6ng Pham Vin N1, 6ng Pham Qudc K4 khai rang ngudn gdc phan dat 12
do duong su st dung, roi ding ky, ké khai v6i Nha nuéc dé duoc cap gidy
ching nhan quyén str dung dat. Mic du trinh bay rang phan dat tranh chap do
minh tao 1ap bang viéc mua lai cia 6ng Truong Vian Hén, cia 6ng Ly K1-ba Ly
Thi D, nhung 6ng Pham Vin N1 khong c6 cac tai liéu, chimg ctr dé chimg minh
vé ngudn gbe dat thude vé duong sy hop phap. Vi vay, diéu can thiét 1a phai xac
minh, 1am rd sy viéc tir sau ngay mién Nam giai phong (thang 04/1975) cho dén
khi 6ng Pham Vin N1, Pham Qudc K4 ké khai, ding ky quyén st dung dat vao
nam 1994, thi ai 13 nguoi truc tiép chiém hitu, sir dung phan dat tranh chip giira

cac bén duong su.

Vé van dé néi trén, cac co quan Nha nudc co thim quyén tai tinh Séc
Trang ciing chua xac dinh dugc ngudi truc tiép st dung dat trong khoang thoi
gian tir truéc ndm 1975 cho dén khi 6ng Pham Qubc K4, 6ng Pham Vin N1 ké
khai, dang k¥ quyén st dung dat vao nam 1994.

Nhu vay, ai 1a nguoi truc tiép quan 1y, sir dung phan dat tranh chap noi

trén trong khoang thoi gian tir trudc ndm 1975 cho dén khi 6ng Pham Qudc K4
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ké khai, dang ky vao nim 1994, thi chua dugc 1am r3. Piéu nay 1a can thiét boi
vi nguyén don ba Tran Thi Kim H cho rang gia dinh duong sy, va sau d6 1a ong
Ly K1-ba Ly Thi D, 1a nhitng nguoi truc tiép quan 1y, st dung dat. Su viéc nay
chua dugc 1am rd nhung budc dau da co sy phu hop voi chinh 16 thira nhan cia
6ng Pham Vian N1 rang, trong tong sb dién tich dat tranh chip 5.570m? tai cac
thira s6 197; 200; 1825; 1825, t& ban do s 6 tai 4p An Trach, x4 AH, huyén CT
(trude kia 1a huyén MT), tinh Séc Trang, c6 mot phan dat (vao khoang 1 cong
dat) 1a do 6ng Pham Van N1 mua lai caa ong Ly K1-ba Ly Thi D. Nhu vay,
trong trudng hop xac minh, lam rd 10i khai ciia ba Tran Thi Kim H 1a dang vé
viéc chiém hiru, sir dung dét, thi su viéc ndy s& phu hop véi céc tai liéu ching
minh nguodn gbc dat ma ba Tran Thi Kim H di xuét trinh (ban trich lyc dia bd
ngay 01/07/1970 ctua Ty Dién dia tinh Ba Xuyén va to ké khai rudng dat ngay
22/08/1970).

[3]Nhu vay, trong khi chua 1am rd ai 1a ngudi chiém hiru, st dung dat
trong khoang thoi gian truéc khi 6ng Pham Vin N1, 6ng Pham Quéc K4 ké
khai, dang ky quyén st dung dat (khoang thoi gian tir ngdy mién Nam giai
phéng, thang 04/1975, cho dén nim 1994) nhung Toa an cap so tham da xét xir
khong chap nhan toan bd yéu cau khai kién ctia nguyén don ba Tran Thi Kim H,

1a chua chat ch¢€, chua du can ctr phap 1y.

Khang nghi ciia Vién kiém sat nhan dan cp cao tai thanh phd HO Chi
Minh cho rang ba Tran Thi Kim H hoan toan khong ching minh dugc quyén sir
dung ctia minh ddi voi phan dét tranh chap. Do d6, Vién kiém sat nhan dan cap
cao tai thanh phé HO Chi Minh cho rang Toa 4n cép so tham xét xir chap nhan
mot phan yéu cau khoi kién cia ba Tran Thi Kim H, 1a khong c6 cin ct phap
luat.

Nhan xét nhu néu trén cta Vién kiém sat nhan dan cép cao tai thanh phd
H6 Chi Minh 1a chua dang, béi vi chinh duong sy Pham Van N1 da thura nhan
rang trong téng sd dét tranh chip, c6 mot phan (vao khoang 1 cong dat) 1a do

duong su nhan chuyén nhuong cua 6ng Ly K1-ba Ly Thi D. Trong khi do, tai
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lidu, chimg ctr c6 trong hd so vu an da thé hién rang 6ng Ly K1-ba Ly Thi D chi
1a ngudi muon dat cua ba Tran Thi Kim H nén khong c6 quyén chuyén nhuong
dat cho nguoi khac.

Khi giai quyét lai vu 4n, Toa an cp so tham ciling can xem xét, danh gia y
kién cua Vién kiém sat nhan dan cép cao tai thanh phé HO Chi Minh néu ra tai
quyét dinh khang nghi s6 15/QDKNPT-VC3 ngay 27/06/2017 vé phan rang budc
trach nhiém ctia ngudi c6 quyén loi, nghia vu lién trong khi nguyén don chi khoi
kién bi don va yéu cau Toa an budc bi don phai tra lai dat cho minh.

Vi céc lé trén;

QUYET PINH:
Can cir Diéu 270; Piéu 293; Piéu 308; Diéu 313 cua Bg ludt té tung Dan

S nam 2015,
Can cir Nghi quyét s6 326/2016/UBTVQH14 30/12/2016 cua Uy ban

Thurong vy Quéc héi vé An phi, Lé phi Toa an;

1/Huay ban an dan su so tham sé 11/2017/DSST ngay 30/05/2017 caa Toa
an nhan dan tinh Soc Trang.

Chuyén hd so vu an cho Toa 4n nhan dan tinh Soc Trang giai quyét lai vu
an.

2/Vé &n phi phic tham: cac duong sy khdng phai chiu.

Tra lai cho ba Tran Thi Kim H s6 tién tam tng an phi phic tham d3 nop 1a
300.000 dong theo bién lai sé6 0007687 ngay 15/06/2017 cua Cuc Thi hanh &n

Déan sy tinh Soc Trang.

Ban an phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA
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