TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tw do - hanh phiic

Ban an sb: 358/2021/KDTM-PT
Ngay: 15-04-2021

Vé viéc tranh chap hop dong mua
ban hang hoa.

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom cé:

Thdm phan - Chii toa phién toa: Ba Vii Thi Huong

Cdc Tham phan: Ba Truong Thi Quynh Tram

Ong Lé Tho Vién

- Thuw ky phién toa: Ong Nguyén Hiép Pinh — Thu ky Tda an nhan dan
Thanh pho H6 Chi Minh.

- Dgi di¢n Vign Kiém sit nhan dan Thanh pho Ho Chi Minh tham gia
phién toa: Ba Nguyén Thi Thanh Phuong - Kiém sat vién.

Trong cac ngay 08, 15 thang 4 nam 2021 tai phong xir an Toa an nhan
dan Thanh pho H6 Chi Minh xeét xtr phuc tham cong khai vu an thy ly so
156/2020/TLPT-KDTM ngdy 16 thang 10 ndm 2020 v€ viéc “Tranh chap hop
dong mua ban hang hoa”.

Do Bén 4n dn sy so tham s6 38/2020/KDTM-ST ngay 12 thang 8 ndm
2020 cua Toa an nhan dan quén Thu DBuc (nay la Thanh ph6 Thu Durc), Thanh
pho HO6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham s6 516/2021/QP-PT
ngay 22 thang 02 nam 2021 va Quyét dinh hoan phién toa phuc tham so
2557/2021/Qb-PT ngay 18 thang 3 nam 2021, gitra cac duong su:

1. Nguyén don: Cong ty TNHH HT.

Pia chi: S6 05 Puong MN, phuong DA, thi xd DA, tinh Binh Duong.

Nguoi dai dién hop phap: 6ng Nguyén Manh H, 13 ngudi dai dién theo uy
quyén (theo Vin ban iy quyén ngay 18/6/2019) — c6 mit

2. Bidon: Cong ty TNHH NT.

Dia chi: S6 41/17 Puong BN, phuong HBC, quan TP, Thanh phd Ho
Chi Minh.

Nguoi dai dién hop phap: ong Tran Khic S, 1a nguoi dai dién theo phap
luat — c6 mat

3. Nguoi khang cao: Nguyén don - Cong ty TNHH HT.



NOI DUNG VU AN:
Theo ban én so tham:
- Nguyén don trinh bay:

Ngay 28/6/2017, Céng ty TNHH NT (sau day goi tit 1a Cong ty NT) va
Cong ty TNHH Gidy HT (sau day goi tat 1a Cong ty HT) ky két hop dong kinh
té s6 09-2017/HPKT-NT (sau day goi tat 1a hop dong sb 09), ndi dung, Cong ty
NT ban cho Cong ty HT 16 hang gdm 14 loai may moc thiét bi phuc vu cho viéc
san xudt gidy. Tong gia tri hop dong 1a 3.962.260.000 dong.

Ngay 01/7/2017, hai bén ky phu luc hop déng sO 01-17/HPKT/2017 (sau
day goi tat 1a phu luc s6 01), stra doi1 DPiéu 3, Diéu 4 cua hop dong s6 09 vé
phuong thirc thanh todn va trach nhiém hai bén.

Ngay 04/7/2017, Cong ty HT chuyén tién dit coc cho Coéng ty NT
1.000.000.000 dong. Hét thoi han giao may, Cong ty NT méi nhap may vé, lic
nay co hoi san xuét kinh doanh va gia ca trén thi truong bién dong manh nén
Cong ty HT chi nhan 03 may, tong gia trj 629.000.000 dong. S6 may con lai
khong nhan nira ma dong ¥ cho Cong ty NT tu thanh 1y va tra lai tién coc con
thira sau khi trir vao sb tién 03 may di nhan. Tién coc con thira 1a 371.000.000
d6ng tra trong han 60 ngay.

Tam tinh tién 14 phat sinh tir thang 03/2018 dén thang 7/2020 la
371.000.000 dong x 1 sudt 10%ndm x 2,25nim = 83.475.000dong.

Cong ty HT khoi kién yéu cau Cong ty NT tra cho Cong ty HT tong sO
tién 454.475.000 doéng (gdm: tién dit coc 371.000.000 dong va tién lai
83.475.000 d6ng). Thanh toan toan bd mot 1an ngay sau khi ban an hodc quyét
dinh cua Toa an c6 hiéu luc phap luat.

- Bi don trinh bay:

Ngay 28/6/2017, Cong ty NT va Cong ty HT ky két hop dong s6 09 véi
ndi dung Cong ty NT ban cho Cong ty HT 16 hang gom 14 loai may moc thiét
bi phuc vu cho viéc san xudt gidy. Tong gia tri hop dong 1a 3.962.260.000 dong.
Kém theo hop dong sb 09, hai bén con ky két phu luc s6 01 va Phu luc hop
d6ng kinh té s6 02-2018 ngay 02/4/2018 (sau ddy goi tat 1 phu luc s6 02).

Cong ty NT da thuc hién theo thoa thuan cua hop dong nhung Cong ty
HT chua lam ding theo thoa thuén tai hop dong s6 09 va phu luc s6 01 cu the
Ngay 04/7/2017 Cong ty NT nhdn tién coc cua Coéng ty HT sd tién
1.000.000.000 thi dén ngay 04/8/2017 Cong ty HT phai giao cho Cong ty NT s
tién 188.678.000 ddng nhung Cong ty HT khong thuc hién.

Ngay 05/9/2017, Cong ty NT di nhap 16 may dau tién vé dén Viét Nam
tong cong 04 may gém: May c6 ky hiéu YD-E; May YH-4L; May DQ; May
PF-B (trong 04 may nay c6 01 may ky hi¢u PF-B ma cac bén thoa thuén ¢ phu
luc hop ddng sé 02). Ngay 25/10/2017, Cong ty HT c6 vin ban diéu chinh hop



dong 1a chi mua 03 may, nhung Cong ty NT khong chap nhan vi lic nay may
da nhap vé du s6 lugng theo hop dong.

Ngay 03/11/2017, Cong ty HT c6 van ban gui Cong ty NT vé viéc ban lai
may moc dé thu hoi tién dat coc. Cong ty NT ddng y ban céac may con lai theo
yéu cau cua Cong ty HT nhung khong dong y thoi han tré lai tién trong han 60
ngay vi thoi han ban cac may qua ngan ban khong kip. Viéc ban may chi 1a ho
trg 1an nhau trong 1am an dé giam bét thiét hai, nay Cong ty HT kién doi tién
coc va tinh 1ai 1a khong dung vi hién tai con 01 may ky hi¢u ZD — Q60 chua
ban duoc.

Ngay 27/11/2017 va 02/3/2018 Cong ty NT giao 03 may cho Céng ty HT
kém hoa don gia tri1 gia tang.

Hi¢n nay, dd ban cac may chi con lai 01 may ZD — Q60 (gia tri mua moi
948.860.000 d6ng) chua ban dugc. Do vay, Cong ty NT khong déng v véi yéu
cau khoi kién ctia nguyén don va ¢ yéu cau phan to:

+ Yéu cau COng ty HT nhan may ky hiéu ZD-Q60 va hoa don gié tri gia
tang.

~ + Yéu cau Cong ty HT thanh toan tong so tién 1a 776.713.612 dong (bao
gom: tién mua may ZD-Q60 la 646.495.120 dong va tién lai tam tinh tur
25/4/2018 dén ngay 07/8/2020 la 130.218.492 dong).

Ly do yéu cau: can cir vao phu luc s6 02 ma hai bén da ky két, Cong ty
HT dong y mua 04 may gom:

1) May chia cudn, ky hi¢u PF-B, don gia 183.000.000 déng;
2) May napkin, ky hiéu YC-A330, don gia 245.000.000 dong;
3) May cudn 15i gidy toilet 1-3 16p, don gia 201.000.000 dong;
. 4) May cat dong goi hop rat, ky hiéu ZD-Q60, don gia 948.860.000
dong;
5) Lai suat ngan hang cua 02 may: May napkin va May cubn 15i 1a
5.635.120 dong;

6) Phan phat sinh (PVC ldp dat va lam 16 hoa vin) gom May YD-E, Méay
YD-ZN80, May YD —ZN150, May YH -5L: 63.000.000 dong.

Hién Cong ty HT da nhan 03 may gom: 1). May chia cudn, ky hi¢u PF-B,
don gia 183.000.000 dong; 2). May napkin, ky hiéu YC-A330, don gia
245.000.000 dong; 3). May cuodn 1oi gidy toilet 1-3 16p, don gia 201.000.000
dong.

Yéu cau Cong ty HT nhan méy ky hiéu ZD-Q60 va thanh toan tién duoc
tinh nhu sau:

(1) Tién da nhan coc — (tién cua 03 may da nhan) = tién coc con lai.



Cu thé: 1.000.000.000 — (183.000.000 + 245.000.000 + 201.000.000) =
371.000.000 ddng.

(2). Tién Céng ty HT phai thanh toan: Tién may ky hiéu ZD-Q60 + LAi
suit ngan hang cua 02 may (May napkin va May cudn 15i 1 5.635.120 ddng) +
Phan phat sinh (PVC lap dit va lam 16 hoa van) gdbm May YD-E, May YD-
ZN80, May YD —ZN150, May YH -5L: 63.000.000 dong).

Cu thé: 948.860.000 + 5.635.120 + 63.000.000 = 1.017.495.120 ddng

- Téng sd tién can phai thanh toan: ((2) — (1)) + :[ién 1ai phat sinh tir ngay
25/4/2018 dén ngay xét xur 07/8/2020 1a 130.218.492 dong.

Cu thé: (1.017.495.120 dong - 371.000.000 dong) + (646.495.120 dong x
8,8%/nam x 27 thang 14 ngay) = 776.713.612 dong.

Tai phién toa, Cong ty NT déng y thuc hién cac thoa thuan trong phu luc
sb 02 vé didu khoan bao hanh nén sd tién 1di dwoc tinh lai nhu sau:
(646.495.120 dong — 78.893.000 ddong) x 8,8%/mim x 27 thang 14 ngay =
114.327.665 dong.

~ Vay, tong s0 tién yéu cau Cong ty HT phai thanh toan 1a: (1.017.495.120
dong - 371.000.000 dong) + 114.327.665 dong = 760.822.785 dong.

Tai Ban dn dén sy so tham sé 38/2020/KDTM-ST ngay 12 thang 8 nam
2020 cua Toa an nhan dan quan Thu Durc (nay la Thanh phé Thii Birc), Thanh
phé Hé Chi Minh, Toa dn cdp so tham da quyét dinh:

1. Khong chap nhan yéu cau khai kién ctia nguyén don — Cong ty TNHH
HT, vé viéc budc Cong ty NT tra cho cong ty TNHH HT tong so tién
454.475.000 dong. (Trong d6, gom tién dat coc 371.000.000 dong va tién 14i
83.475.000 dong).

2. Chap nhan toan bd yéu cau phan t6 ctia bi don — Cong ty TNHH NT.

Do yéu cau phan t6 ctia bj don - Céng ty TNHH NT dwogc chap nhin nén
viéc thuc hién, khau trur tién, bdo hanh may nhu sau:

- Budc Cong ty TNHH HT nhan may cit déng goi hop rat ky hiéu ZD-
Q60 theo thoa thuan trong Hop dong kinh té s6 09-2017/HPKT-NT ngay
28/6/2017; Phu luc hop dong s6 01-17/HPKT/2017 ngay 01/7/2017 va Phy luc
hop ddng kinh té s6 02-2018 ngay 02/4/2018, kém theo hoa don gia tri gia ting.

- Vigc khiu trir tién: (948.860.000 + 5.635.120 + 63.000.000) —
371.000.000 = 646.495.120 dong. Tién lai: (646.495.120 dong — 78.893.000
ddng) x 8,8%/nim x 27 thang 14 ngay = 114.327.665 déng.

Tong s6 tién bude Cong ty TNHH HT thanh toan cho Cong ty TNHH NT
1a 646.495.120 dong + 114.327.665 dong = 760.822.785 (Bdy tram sau muoi
tri¢u tdm tram hai muoi hai ngan bay tram tam muoi lam) dong.

- Cong ty TNHH NT c6 trach nhiém lap dat may, bao hanh theo quy dinh
tai Phu luc hop dong kinh té so 02-2018/PL HPKT-NT ngay 02/4/2018. Céng
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ty TNHH HT giit lai 5% phan bao hanh thiét bj, tuong duong so tién
78.893.000 (Bay muoi tam tri¢u tam tram chin muoi ba ngan) dong theo nhu
hop dong 09-2017/HPKT-NT ngay 28/6/2017 da thoa thuan.

Ké tir ngdy c6 don yéu cau thi hanh an cua Coéng ty TNHH NT cho dén
khi thi hanh an xong, Céng ty TNHH HT con phai chiu khoan tién 14i cua sb
tién con phai thi hanh 4n theo mtc 14i sut quy dinh tai Diéu 357, Diéu 468 Bo
luat Dan sy nam 2015, trir truong hop phép luat c6 quy dinh khac.

3. V& chi phi t tung: SO tién chi phi cho viéc xem xét tham dinh tai chd
la 3.000.000 (Ba triéu) dong, buoc Cong ty TNHH HT tra cho Cong ty TNHH
NT.

Ngoai ra ban an so tham cling x4c dinh trach nhiém chiu &n phi, quyén va
thot han khang cdo ctua cac duong su.

Ngay 25/8/2020, nguyén don la Cong ty TNHH HT da np don khang
c40 toan bd ban an so tham, yéu cau Toa an cdp phuc tham stra ban an so thAm
theo hudng chdp nhan yéu cau khoi kién cua nguyén don, khong chip nhan yéu
cau phan t6 ctia bi don.

Tai phién toa phiic tham hém nay:

- Nguyén don: Dé nghi Hoi dong xét xir phiic thém xem x¢&t toan dién vy
an, sira ban an so tham theo hudng chap nhan yéu cau khoi kién cia nguyén
don, khong chap nhan yéu cau phan té cta bi don. Ly do khang cao: toa an cap
so tham d3 khong xem xét toan dién vu 4n, khong thu thap day du tai liéu chimg
cr ma budc nguyén don phai nhan lai may 1a khong phu hop thoa thuén cua hai
bén vi phia bi don da vi pham hop dong, khong cung cap hang hoa ding chung
loai theo hop dong, khong cung cp tai liéu xuat xt hang hoa.

- Bi don: Pé nghi Hoi dong xét xtr phiic tham giit nguyén ban 4n so tham.

- Y kién phat biéu cua dai dién Vién kiém sat nhan dan Thanh phd Hb
Chi Minh:

+ V& t6 tung: Tham phan chu toa, Hoi dong xét xir phuc thadm va Thu ky
phién toa da thyc hién ding quy dinh cua B9 luat Té tung dan sy, tuy nhién con
vi pham vé thoi han chuan bi xét xir phiic tham. Cac duong su da chdp hanh
ding quy dinh cua B luat T tung dan sy.

+ Vé tinh hop 1¢ cia don khang cdo: Pon khang c4o duoc nop trong thoi
han quy dinh nén hop 1¢€.

+ Vé noi dung khang cao: Pé nghi Ho1 dong xet xur gilt nguyén ban an so
tham vi Toa an cip Sy tham khong chap nhan yéu cau khoi kién cua nguyén

don, chip nhan yéu cau phan tq cua bi don la c6 co s¢ nén khang cao cua
nguyén don 1a khong c6 can cir dé chap nhan.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru céc tai liéu c6 trong ho so vu an da duoc tham tra tai
phién toa va can cr vao két qua tranh luan tai phién toa, Ho1 dong xét xur phuc
tham nhan dinh:

[1] Xét khang cdo ctia nguyén don - Cong ty TNHH HT yéu cau Hoi
ddng xét xtr phiic tham stra ban an so thdm theo hudng chap nhan yéu cau khoi
kién ctia nguyén don, khong chap nhan yéu cau phan t6 ctia bi don véi 1y do toa
an cap so tham da khong xem xét toan dién vu an, khong thu thap day du tai
liéu chung ct ma budc nguyén don pha1 nhén lai may la khong phu hgp thoa
thuan cta hai bén vi phia bi don da vi pham hop dong, khong cung cap hang
hoa ding chung loai theo hop dong, khéng cung cép tai liéu xuat xir hang hoéa.

Hoi dong xét xir xét thay:

1.1. V& hinh thire: Bon khang cao cua nguyén don trong thoi han luét
dinh, hop 1€ nén dugc chap nhan.

1.2. Vé ndi dung:
- V& yéu cau khoi kién cua nguyén don, Hoi dong xét xir nhan thay:

Can cu vao cac tai lidu chimg cur va 101 khai nhan cua hai bén c6 co so
xac dinh ngay 28/6/2017, Cong ty NT va Cong ty HT c6 ky két hop dong s6 09,
ndi dung Cong ty NT ban Cho Cong ty HT 16 hang gom 14 loai may moc thiét
bi phuc vu cho viéc san XUt gidy, hang mdi 100%, XUt xu Trung Quoc san
xuat nam 2017 véi tong gia tri hop dong 1a 3.962.260.000 dong. Ngay
01/7/2017 hai bén tiép tuc ky két phu luc hop ddng s6 01. Theo thoa thuan thoi
gian giao hang 1a 45-60 ngay ké tir ngdy Cong ty NT nhan tién coc, dia diém
giao hang tai xudng cua Coéng ty HT. Theo phu luc sé 01 diéu chinh phuong
thirc thanh toan tai hop dong s6 09 thi “Pot I duoc chia thanh 02 1an: Lan 1: 01
ty; Lan 2: Thanh toan 188.678.000d trong vong 30 ngay ké tir ngay ky hop
ddng” va Cong ty NT cb trach nhiém cung cap may ding chung loai, mau ma
may ma Cong ty HT yéu cdu mua (hang chinh héng do Baosuo Paper
Machinery Manufacture san xuat). Hop dong va phu lyc 01 duoc ky két co ndi
dung, hinh thirc va chu thé giao két hop dong phu hop véi quy dinh caa phap
luat nén c6 hiéu luc phap ly rang budc gitra cac bén.

Thuc hién hop dong, ngay 04/7/2017 Coéng ty HT chuyén giao sb tién
1.000.000.000 ty (M6t ty) dong cho Cong ty NT theo Phiéu tiy nhiém chi ngay
04/7/2017. Vay theo thoa thuan thi 30 ngay sau, tirc ngay 04/8/2017 thi Cong ty
HT phai chuyén giao s tién 188.678.000 dong cho Cong ty NT. Tuy nhién,
Cong ty HT khong thyc hién 14 vi pham nghia vu thanh toan da thoa thuén tai
hop dong so 09 va phu luc so 01. Ngay 05/9/2017, Cong ty NT da nhap 16 may
dau tién vé dén Viét Nam tong cong 04 may gom: May co ky hiéu YD-E; May
YH-4L; May DQ; May PF-B theo chung tir hdéa don thuong mai tir cang
Xingang Trung Qudc ngay 07/8/2017. Viéc nhap may vé dén Viét Nam c6 tré
han 03 ngay theo quy dinh ctia hop dong. Tuy nhién phia Cong ty HT da khong
c6 v kién gi vé viéc yéu cau Cong ty NT tra lai tién coc va tién 13i theo quy dinh
ctia hop dong ma lai c6 van ban ngay 25/10/2017 giri Cong ty NT vé viéc diéu



chinh lai hop dong 1a chi mua 03 mdy (thay vi 14 mdy) véi 1y do diéu chinh do
tinh hinh tai chinh cong ty gap khé khan.

Ngay 03/11/2017, Cong ty HT c6 van ban gui Cong ty NT vé viéc ban
cac may moc thiét bi mdy méc con lai dé thu hoi t1en dat coc. Cong ty NT
khong c6 van ban tra 10 va da ban cac may theo yéu cau ciia Cong ty HT nham
hd trg Cong ty HT dé giam bat thiét hai. Nhu vay phia Cong ty NT da thyc hién
theo quy dinh tai Diéu 362 cua Bo luat dan sy nim 2015 ap dung cac bién phap
can thiét, hop 1y dé han ché thiét hai. Mac du phia cong ty NT vi pham thoi han
giao may, phla cong ty HT vi pham thoi han thanh toan theo hop dong nhung
cac bén van tiép tuc thuc hién hop dong da ky két. Cu thé, ngay 22/01/2018
Cong ty HT c6 vin ban dong v tiép tuc mua 02 may (g0m may napkin va mdy
cuon 161). Ngay 27/11/2017 va 02/3/2018 Cong ty NT va Cong ty HT da thuc
hién giao nhan 03 may kém hoa don gié tri gia tdng giao cho Cong ty HT. Tai
phién tda phdc tham cac bén déu xac dinh viéc thuc hi¢n céac thoa thudn mua
ban may moc, thiét bi va thanh Iy may moc theo yéu cdu clia cac bén dung theo
thoa thuan tai hop dong s6 09 va phuy luc s6 01 cling nhu cong van trao doi giira
cac bén.

Hoi dong xét xir nhan thay viée ky két phu luc sd 02-2018 dugc cic bén
thue hién nhu sau: Ngay 23/3/2018, Cong ty NT tu soan ky tén va dong dau,
gui email cho Cong ty HT. Cong ty HT ¢6 chinh sua, soan lai va ky tén dong
dau, ngay 02/4/2018 giri email lai cho Cong ty NT. Tai cap so tham va phuc
thadm hai bén di thira nhan viéc glri email dé ky phu luc s6 02 1a ¢o6 that, dugc
xem 13 viéc dua ra mot giao két hop déng mdi theo Picu 392 Bo luat dan su
nim 2015 nén cac bén cd trach nhiém thuc hién quyén va nghia vu theo céc
thoa thuan da ky két.

Theo noi dung cua phuy luc s6 02. Cong ty HT déng ¥ mua 04 may va
chiu tién 1di ngan hang, tién chi phi lip dit hoa van cho cac may khac béan ra
bén ngoai gdm: 1). May chia cudn, ky hiéu PF-B, don gia 183.000.000 dﬁ)ng,
2). May napkin, ky hiéu YC-A330, don gia 245.000.000 dong, 3). May cuon 161
gidy toilet 1-3 16p, don gia 201.000.000 dong; 4). May cit dong goi hop rut, ky
hiéu ZD-Q60, don gia 948.860.000 ddng; 5). Lai sut ngan hang cua 02 may:
May napkin va May cudn 15i 1a 5.635.120 dong; 6). Phan phat sinh (PVC lap
dit va lam 16 hoa vin) gdbm May YD-E, May YD-ZN80, May YD —ZN150,
May YH -5L: 63.000.000 dong. Hoi dong xét xir xét thay, phu luc sé 02 duogc
xéac 1ap ngay 02/4/2018 1a dé tai khang dinh viéc Cong ty HT mua 03 may da
duogc giao ngay 27/11/2017 va 02/3/2018. Ngoai ra, Cong ty HT con mua thém
May cat dong goi hop rat, ky hidu ZD-Q60, don gia 948.860.000 dong va chiu
cac chi phi gom: 5.635.120 dong (tién 13i suat ngan hang ciia 02 may: May
napkin va May cudn 16i); 63.000.000 déng (phan phét sinh PVC lap dat va lam
16 hoa van cua cac May YD-E, May YD-ZN80, May YD -ZN150, May YH -
5L. Viéc nguyén don - Cong ty HT cho ring ngay 10/4/2018 di c6 thong bao
gl qua mail Cong ty NT vé hiy cac phu luc hop dong 1a khong phu hop vi
trude d6 1a ngay 09/4/2018 Cong ty NT dd c6 Thong bao may vé sém va sé



giao nhan ngay 25/4/2018. Ngoai ra theo phu luc s6 02 thi khong co diéu khoan
nao quy dinh vé ngudn gbc may do Baosuo Paper Machinery Manufacture san
Xuét ma chi thoa thuan phu luc nay la mot phan khong thé tach roi cta hop
ddng sb 09. Trong khi d6 hop dong sb 09 chi quy dinh pham chit may moc 1a
moi 100% xuét xt Trung Quoc san xuat nam 2017. Can cu tai liéu ching tur
nhap khau do phia bi don cung cép va két qua xem xét thim dinh tai chd do cap
so tham thue hién thi may moc dang chung loai nhu hop dong sé 09 va phu luc
s6 02 quy dinh.

Do d6 toa an cap so tham khong chap nhan yéu cau khéi kién cua nguyén
don 1a c6 co s6.

- V& yéu cau phan t6 cua bi don:

Xét thay phu luc s6 02 da dugc Cong ty HT va Cong ty NT thuc hién mot
phan, nay Cong ty NT phén t6 yéu cau tiép tuc thuc hién phan con lai 1a nhén
may ky hiéu ZD- -Q60, kem hoa don gia tri gia tang; Thanh toan sO tién con lai
sau khi di trir vao sd tién coc con du 13 ¢6 cin cur theo quy dinh tai Piéu 297
Luat Thuong mai nim 2005 nhu nhan dinh cta toa 4n cap so tham.

V& tinh tién 13i: Xét tai Khoan 2 Diéu IV cua hop dong 09 va tai Phu luc
s0 02 hai bén c6 théa thuan vé tién 13i va da tinh tién 13i cu thé véi 1ai suat
8,8%/nam. Coéng ty HT vi pham trudc vé nghia vu thanh toan theo hop dong
ngay 28/6/2017 va phu luc s6 01, sau d6 da thuc hién dugc mot phan phu lyc s6
02 nhung don phuong ngung khong thyuc hién tiép 1a 16i ctia Cong ty HT nen
theo Khoan 5 Bleu 297 Luat Thuong mai nam 2005 thi Cong ty NT yéu cau
tinh tién 1ai trén so tién phai thanh todn sau khi trir vao s6 tién coc con lai 1a co
cin cir chip nhan. Thoi gian tinh 13i theo phu luc s6 02 va thong bao ngay
09/4/2018 1a ngay giao may 25/4/2018 dén ngay xét xtr so tham 07/8/2020. Vé
131 suat 8,8%/nam 1a thap so voi 13i suat no qua han trung binh trén thi trudng
tai Diéu 306 Luét Thuong mai ndm 2005 nén hoan toan c6 lgi cho Cong ty HT.
Do d6, toa an cip so thim chdp nhan yéu cau phan t6 ctia bi don vé tién 13i 1a cd
phu hop quy dinh cta phap luat.

Tt nhitng phan tich va nhan dinh trén, Ho1 dong xet xu xet xét thay yéu
cau ctia nguyén don khong ©6 can ct nén khong chap nhan yéu cau khdi kién
ctia nguyén don. Xét yéu cau phan to ciia bi don 13 cé cin ctr nén duoc chap
nhan. Do yéu cau phan td ctia bi don duoc chép nhan nén viéc thuc hién, khau
trir tién, bao hanh may nhu sau:

Budc Cong ty HT nhan May cit dong goi hop rat ky hiéu ZD-Q60 theo
thoa thuan trong Hop dong kinh té s 09-2017/HDKT-NT ngay 28/6/2017; Phu
luc hop ddng s6 01-17/HPKT/2017 ngay 01/7/2017 va Phy luc hop dong kinh
té s6 02-2018 ngay 02/4/2018, kém theo héa don gid tri gia ting.

Vige khau trir tién: (948.860.000 + 5.635.120 + 63.000.000) —
371.000.000 = 646.495.120 dong; Tién ldi: (646.495.120dong -
78.893.000d0ng) x 8,8%/ndm x 27 thang 14 ngay = 114.327.665 dong. Vay,



té)‘ng sO tién budc Cong ty HT phai thanh toan cho Cong ty NT la 646.495.120
dong + 114.327.665 dong = 760.822.785 dong.

Cong ty NT co6 trach nhi€ém lap dat may, bao hanh theo quy dinh tai phu
luc s6 02. Cong ty HT gitr lai 5% phan bao hanh thiét bi, twong duong sb tién
78.893.000 dong theo nhu hop ddng sb 09 di thoa thuén.

[2] V& an phi:

Can cir Nghi quyet sO 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban
Thudng vu Quédc hoi vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi va 1€ phi Toa an:

- V& &n phi dan sy so tham:

Do yéu cau khoi kién ctia Cong ty HT khong duoc ‘chép nhan nén phai
chiu an phi kinh doanh thuwong mai so tham 1a 22.179.000 dong.

Do yéu cau phan té cua Cong ty NT duoc chap nhan nén Cong ty HT
phai chiu an phi kinh doanh thuong mai so tham 1a 34.432.911 dong.

Vay tong so tién an phi Cong ty HT phai chiu 1a 22.179.000 dong +
34.432.911 dong = 56.611.911 déng nhung duoc trir vao so tién tam Gmg an phi
do Cobng ty HT di nop la 9.971.300 dong theo Bién lai thu so
AA/2018/0023521 ngay 31/01/2019 cua Chi cuc Thi hanh an dan sy quan Thu
Puc (nay 1a thanh phé Thu Ptc), Thanh phd HO Chi Minh. Céng ty HT con
phai nop thém 46.640.611 dong.

Do yéu cau phan té cia Cong ty NT duoc chdp nhan nén Cong ty NT
duoc nhan lai s tién tam ung an phi da nop 16.635.942 déng theo bién lai thu
s6 AA/2019/0056056 ngay 27/11/2019 cta Chi cyc Thi hanh 4n dan sy quén
Thu Puc (nay 13 thanh phé Thit Bire), Thanh phd H6 Chi Minh.

- Vé an phi dan sy phic tham:

Do Tda 4n cap phac tham giir nguyen ban an so tham nén nguoi khang
c4o 1a Cong ty HT phai chiu 4n phi phuc tham.

Péi v6i phan quyet dinh 14i, 14i sudt trong ban an so tham da tuyén “Ké
tu ngay co don yéu cau thi hanh an cua Cong ty TNHH NT cho den khi thi hanh
an xong, Cong ty TNHH HT con phai chiu khoan tién 141 cua so tién con phai
thi hanh an theo murc 13i suat quy dinh tai biéu 357, Piéu 468 Bo luat Dan su
nam 2015, tru truong hop phdp luat c6 quy dinh khac” 1a chua phu hop theo
huéng dan tai Piéu 13 ciia Nghi quyét s6 01/2019/NQ-HPTP ngay 11/01/2019
ctia Hoi dong tham phan Toa an nhan dan t6i cao vé hudng dan ap dung mot s6
quy dinh cta phap luat vé 13i, 1ai suét, phat vi pham nén can diéu chinh lai cho
phu hop.

Céc phan khéc cua ban an so tham khong bi khang cdo, khang nghi da co
hiéu luc phap luat tir ngay hét han khang cao, khang nghi, Hoi dong xet xtr phiic
tham khong xem xét lai.



Vi cac 1€ trén;
QUYET PINH:

Cin cr vao Diéu 148, DPiéu 308, Piéu 313 cua Bo luat T6 tung dan sy
nam 2015;

Can ctr vao DPiéu 297, 306 cua Luat Thuong mai nam 2005;

Cin ctr vao Dicu 26 va 29 cia Nghi quyét s 326/2016/UBTVQH14
ngay 30 thang 12 nam 2016 cua Uy ban Thuong vu quéc hoi quy dinh vé murc
thu, mién, giam, thu, nop, quan 1y va st dung an phi va I¢ phi Toa an:

Tuyén xu:

1. Khong chap nhan khang cio ctia Cong ty TNHH HT, giit nguyén ban
an so tham:

1.1. Khong chip nhan yéu cau khai kién cua nguyén don — Cong ty
TNHH HT, vé viéc budc Cong ty TNHH NT tra cho Cong ty TNHH Gidy HT
tong so tién 454.475.000 dong, gom tién dat coc 371.000.000 dong va tién lai
83.475.000 dong.

1.2. Chéap nhén toan bd yéu cau phan t cia bi don — Cong ty TNHH NT.

- Budc Cong ty TNHH HT nhan May cit déng goéi hop rat ky hiéu ZD-
Q60 theo thoa thudn trong Hop dong kinh té s6 09-2017/HPKT-NT ngay
28/6/2017; Phu luc hop ddng s6 01-17/HPKT/2017 ngay 01/7/2017 va Phu luc
hop dong kinh té s6 02-2018 ngay 02/4/2018 kém theo hoa don gié tri gia ting.

- Cong ty TNHH HT phii tra cho Cong ty TNHH NT s6 tién 646.495.120
dong va tién 1ai 114.327.665 dong, tong cong 760.822.785 (Bay tram sau muoi
tri¢u tdm tram hai muoi hai ngan bay tram tdm muoi l[am) dong.

- Cong ty TNHH NT c6 trach nhiém lap dat may, bao hanh theo quy dinh
tai Phu luc hop ddng kinh té s6 02-2018/PL HPKT-NT ngay 02/4/2018. Cong
ty TNHH HT duoc giir lai 5% phan bao hanh thiét bi, twong duong so tién
78.893.000 (Bay muoi tam triéu tdm trdim chin muoi ba ngan) dong theo nhu
Hop dong kinh té s6 09-2017/HPKT-NT ngay 28/6/2017 di thoa thuan.

1.3. V& chi phi t6 tung: Cong ty TNHH HT phai tra cho Cong ty TNHH
NT s6 tién chi phi cho viéc xem xét tham dinh tai chd 13 3.000.000 (Ba triéu)
dong.

Ké tir ngay tiép theo cta ngdy xét xir so thim cho dén khi thi hanh an
xong, bén phai thi hanh an con phai chiu khoan tién 13i cua sb tién con phai thi
hanh an theo muc 1di sudt cac bén thoa thuin tai Hop dong kinh té sb 09-
2017/HDKT-NT ngay 28/6/2017 va Phy luc hop dong kinh té sb 02-2018 ngay
02/4/2018 14 8,8%/nam.

2. V& an phi:
- V& an phi dan sy so tham:

10



Cong ty TNHH HT phai chiu an phi 56.611.911 dong, nhung duoc trir
vao sd tién tam Umg an phi do Cong ty TNHH HT da nop 9.971.300 dong theo
Bién lai thu s6 AA/2018/0023521 ngay 31/01/2019 cua Chi cuc Thi hanh an
dan su quan Tha Putc (nay 1a thanh phé Thu Pac), Thanh phd H6 Chi Minh.
Cong ty TNHH HT con phai ndp thém 46.640.611 dong.

cong ty TNHH NT dugc nhén lai sb tién tam tng an phi da ndp
16.635.942 dong theo Bién lai thu s6 AA/2019/0056056 ngay 27/11/2019 caa
Chi cuc Thi hanh an dan su quian Thu Dtc (nay 1a thanh phé Thu Ptc), Thanh
phé H6 Chi Minh.

- V& an phi dan sy phtc thim:

Cong ty TNHH HT phai chiu an phi phtc tham 1a 2.000.000 d6ng, nhung
dugc trir vao tién tam ung an phi phuc tham do Cong ty TNHH HT da nop 1a
2.000.000 dong theo Bién lai thu sd AA/2019/0057637 ngay 24/8/2020 cua Chi
cuc Thi hanh an dan su quin Tha Dtc (nay 13 thanh phd Tha Btc), Thanh phd
H6 Chi Minh. Cong ty TNHH HT da ndp du an phi phiic tham theo quy dinh.

3. Cac bén duong sy thi hanh an tai co quan thi hanh an dan sy c6 thAm
quyén.
4. Ban an nay c6 hi¢u lyc phép luat ngay.

5. Trudng hop ban &n dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh an dan sy nam 2008 (d3 dugc sira d6i, bo sung nim 2014) thi nguoi duge
thi hanh 4n dan su, nguoi phai thi hanh an dan sy ¢6 quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoic bi cudng ché thi
hanh an theo quy dinh tai cac diéu 6, 7, 7a va 9 Luat Thi hanh 4n dan su; thoi
hi¢u thi hanh 4n dugc thyc hién theo quy dinh tai Piéu 30 Luat Thi hanh an dan
Su.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- TANDTC; AN - CHT N TC

L TAND Chy cao0 tai TP HCM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cép cao;

- VKSND TPHCM,;

- TAND TP. Thu Dtrc;

- Cuc THADS TP HCM;

- Chi cuc THADS TP. Thu Dtrc;
- Cac duong su;

- Luu: VT, hd so Vvu an.

Vi Thi Hwong
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