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Ban an s6:1012/2024/DS-PT
Ngay:11-12- 2024
V/v “Tranh chip hop dong mua ban
can ho va boi thuong thiét hai ngoai
hop dong”.
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH
- Thanh phan Hpi dong xét xir phiic thim gom co:

Thdm phan - Chii toa phién toa:  Ba Pham Thi Kim
Cdc Tham phan: Ba Lé Thi Ngoc Huong
Ba Huynh Thi Nhu Ha

Thir ky phién toa: Ba Truong Nguyén Thu Trang — Thu ky Toa 4n nhan dan
Thanh pho H6 Chi Minh.

Dai dién Vi_énNkiém sat nhan dan Thanh phé H6 Chi Minh tham gia
phién toa: Ba Nguyén Thi Thanh Tric — Kiém sat vién.

Ngay 11 thang 12 ndm 2024, tai tru s6 Toa 4n nhan dan Thanh pho H6 Chi Minh,
xet xu phic tham cong khai vy an dan su thy ly s6 694/2024/TLPT-DS ngay 01
thang 10 ndm 2024 vé viéc “Tranh chap hgp dong mua ban can ho va boi thuong
thi¢t hai ngoai hop dong”.

Do Ban 4n dan sy so thim s0 512/2024/DS-ST ngdy 26/7/2024 cta Toa an
nhéan dan huy¢n Binh Chanh, Thanh ph6é H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xeét xu s6 5654/QPXXPT-DS ngay
28/10/2024 va Quyét dinh hodn phién toa s6 16984/2024/QDPT-DS ngay
25/11/2024, gitra cac duong su:

Nguyén don: Ong Nguyén Thanh D, sinh nim 1987;(ving mit)

Pia chi: Cin ho A18.24 Chung cu S I, duong s6 5, xd P P, huyén Binh
Chéanh, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap theo uy quyén: Ba Tran Thi Kim Q, sinh nam:
1988;(c6 mat)

Dia chi: Cin ho D3.15 — Block D, Chung cu E B S G 2, s6 02 dudng D7,
phuong PL B, Thanh phd T B, Thanh phdé Ho Chi Minh. Pai dién theo Vin ban
iy quyén ngay 18/3/2023 tai Van Phong Cong ching Binh thanh Thanh phd Ho
Chi Minh.

Bi don: Cong ty Co phan B P K



Dia chi’: B0.15 Chung cu S I, Cum B — Khu ‘dén cu 13E (Phia Nam), Do thi
m&i N T p, ap 5, xa P P, huyén B C, Thanh phd H6 Chi Minh.

Nguoi dai dién hop phap theo ty quyén: Ong Duong Kim C, sinh nim 1995
(c6 mat)

Pia chi: Tang 2, Toa nha 194 G B, s6 473 B B P, Phuong 25, quan B T,
Thanh pho H6 Chi Minh. Pai di¢n theo Giay uy quyén ngay 21/5/2024.

Nguoi co quyé}a loi, nghia vu lién quan: Ba Nguyén Thi Diém T, sinh nim
1989. (c6 don xin vang mat)

Dia qhi: ‘Cén ho A18.24 Chung cu S I, duong s6 5, x3a P P, huyén B C,
Thanh pho H6 Chi Minh

NOI DUNG VU AN:

Theo don khoi ki¢n dé ngay 22 thang 3 ndm 2023 va qud trinh t6 tung,
nguyen don ong Nguyén Thanh D c6 nguoi dai dién hop phdp theo uy quyén la
ba Tran Thi Kim Q trinh bay:

Ngay 23/10/2019, 6ng Nguyén Thanh P va Cong ty c6 phan B P K (goi tat
la Cong ty) di ky Hop dong mua ban cin ho sé A19.24/HPMB-
SGINTELA/2019 (goi tat 1a Hop dong). Gia tri hop ddng mua ban di bao gém
thué gia tri gia tang 1a 1.286.012.000 dong (Mot ty, hai trim tAm muoi sau triéu,
mudi hai nghin dong). Gia tri hop dong mua ban chua bao gdm thué gia tri gia
tang 1a 1.169.101.818 dong (Mot ty, mot trim sdu muoi chin triéu, mot trim 1¢
mot nghin, tdm trim muoi tim dong). Trong qua trinh thuc hién Hop dong, 6ng
b da thuc hién dﬁy du nghia vu cua minh. Theo théa thuan tai khoan 1.19 Piéu 1
cua Hop déng thi thoi han du kién ban giao can ho 1a 31/12/2020 va theo khoan
8.1 Piéu 8 cua Hop dong thi ngay phai ban giao cin ho 1a sém hon hoic mudn
hon so voi ngay ban giao dy kién 1a 03 thang, tirc ngay phai ban giao can ho 1a
ngay 31/3/2021. Tuy nhién, ngay phai ban giao cin ho theo Hop dong c6 xem xét
dén thoi gian xdy ra dich bénh Covid-19 ma Céng ty da néu don phuong. Cu thé,
Cong ty B P K d3 néu su kién bat kha khang xay ra vao nim 2020 1a dich bénh
Covid-19 dan dén tinh trang dy 4n phai tam ngimng thi cong nén 6ng B dong y
cong thém 54 ngay vao thoi gian ban giao cin ho. Pung ra thi nam 2020, dién
bién dich bénh khéng phirc tap va khong thé xem xét 13 bat kha khang, boi khong
hé c6 mot cong van nao cua co quan Nha nudc néu vé su kién bat kha khéng do
gidn cach x4 hoi nhung 6ng B van dong ¥ cong thém 54 ngdy nham chia s¢ mot
phan kho khan tai chinh ma Cong ty dang gip phai. Do d6, ngay ban giao chinh
thtrc sau khi cong thém 54 ngay 1a ngay 24/05/2021.

Tuy nhién, thoi gian thuc té Cong ty ban giao cin ho cho 6ng P 1a vio ngay
19/10/2022, trong khi d6, néu tinh ngiy ban giao nha c6 xét dén su kién bat kha
khang thi phai 1a ngay 24/05/2021. Vi thé, tr ngay 24/05/2021 dén ngay
19/10/2022, Cong ty da chdm ban giao can hd cho ong D 1a 513 ngay. Tuy nhién,
6ng D d3 tré han thanh toan 98 ngdy vi thé phan tré han thanh toan 98 ngay theo



bang liét ké thanh toan tai Diéu 2 Phy lyc 2 thi 6ng D s& bu trir vao s6 ngay Cong
ty da cham ban giao can ho cho nguyén don.

Can ctr theo diém a Khoan 12.1 Piéu 12 ctia Hop dong: “Bén Bén s& b phat
bang 0,03% (khong phay khong ba phan trim) trén mdi ngdy tré han d6i véi sd
tién Bén Mua di thanh toan cho Bén Ban (khong bao gdm thué GTGT va kinh
phi bao tri) tinh trén thoi gian cham ban giao Can ho ké tir Ngay Phai Ban Giao
Cin Ho theo quy dinh tai Khoan 8.1 Piéu 8 Hop dong nay trir truong hop do 16i
cua Bén Mua”. Nhu vay, sb tién phat cham ban giao dugc tinh theo cong thirc
sau: SO tién phat cham ban giao = S6 ngay tinh 1ai x 0.03% x SO tién Bén da
thanh toan cho Bén ban (khong bao gém thué GTGT va kinh phi bao tri). Cy thé:

- S6 tién tuong g 70% gia tri can ho da dugc thanh toan chua tinh thué gia
tr1 gia tang 1a: 70% x 1.286.012.000 dong = 818.371.272 dong.

-S6 ngay tinh 1ai chdm ban giao can ho: Tur ngay 31/3/2021 dén ngay
19/10/2022) trir thot gian bat kha khang (54 ngay) va tru thoi gian ong D cham
thanh toan (98 ngay) = 415 ngay.

- S4 tién phat do Cong ty chdm ban giao cin ho 13: 70% gia tri can ho chua
bao gdm VAT (818.371.272 d6ng) x thoi gian chidm ban giao x 0,03% =
818.371.272 ddng x 415 ngay x 0.03% = 101.887.223.364 dong (Lam tron
101.800.000 ddng).

Ong P di ky Hop déng mua ban cin ho s6 A19.24/HPMB-
SGINTELA/2019 vao ngay 23/10/2019, véi ky vong 1a noi dé vo va con 6ng B
sau nay c6 chd ¢ thoai mai tai Thanh phé H6 Chi Minh trong thoi gian mang thai
va sinh san. Do su cham tré ban giao cin ho ciia Cong ty nén da anh hudng dén
vQ va con clia ong D, nhat 14 khoang thoi gian vo 6ng B mang thai, gia dinh ong
D da & nha thué, khong gian chat hep va hang thang gia dinh 6ng D lai thém chi
phi tra thué nha tro mdi thang 2.200.000 déng/thang. Viéc cham tré st dung cin
ho da anh hudng qua nhiéu dén thoi gian, tién bac va ké hoach cho cudc séng cho
cac thanh vién cua gia dinh ong D.

Can ctr theo Piéu 360 Bo luat dan sy 2015: “Truong hop co6 thiét hai do vi
pham nghia vy gy ra thi bén c6 nghia vu phai boi thuong toan bd thiét hai, trur
truong hop c6 thda thuan khac hodac ludt c6 quy dinh khac”. Vi vay, ong D yéu
cau Cong ty phai boi thudng mot phan thiét hai do Cong ty vi pham nghia vu ban
giao Cian ho khong dung thoi han duoc ghi trong hop dong, cu thé nhu sau:

S6 tién tra tién thué nha tro tir thang 6/2021 dén thang 9/2022: 15 thang x
1.600.000 dong/thang = 24.000.000 dong.

Vi ong P thué phong tro nén chil phong tro khong c6 hop dong ma hai bén
ctr thé giao dich qua ngan hang (Pinh kém ban chup sao ké ngén hang chuyén
khoan tién thué phong tro hang thang). Do d6, Ong B Kkhoti kién yéu cau Cong ty
cd phan B P K phai thanh toan cho éng P cac khoan tién sau:

- Tién phat do chqm ban giao can hg 1a 101.800.000 dong (Mot tram 1¢ mot
tri¢u, tdm tram nghin dong).



~ -S0 tién boi thuong thiét hai ngoai hop dong 1 24.000.000 dong (Hai muoi
bon tri€u dong).

Tong cong sO tién Cong ty c6 phan B P K phai thanh toan cho ong D la
125.800.000 dong (Mot tram hai muoi lam triéu, tam tram nghin dong); yéu cau
thanh toan toan bo mot lan.

Tai phién toa so thim, dai dién nguyén don trinh bay do nham lan trong
céch tinh toan nén xac dinh lai sb tién phat cham ban giao cdn hd nhu sau: 415
ngdy x 0,03%/ngay x 810.187.560 dong = 100.868.351 dong, lam tron
100.800.000 dong.

Déi voi yéu cau boi thudng thiét hai ngoai hop dong, dai dién nguyén don
xin rat mot phan yéu cau boi thuong thiét hai tién thué nha tro thang 6 va thang 7
nam 2021 1a 4.400.000 dong va xac dinh lai so tién yéu cau bdi thuong thiét hai
13 19.600.000 ddng.

Bi don Céng ty ¢é phan B P K ¢6 nguoi dai dién hop phdp theo iy quyén la
ong Duong Kim C trinh bay:

Ngay 23/10/2019 Cong ty C6 phan B P K (sau day goi 1a Cong ty B P K) ky
hop dong mua ban can ho s6 A19.24/HDMB-SGINTELA/2019 voi ong Nguyén
Thanh P v& viéc mua ban cin ho s6 A19.24 (Cén ho) tai Du an chung cu Cum B
- Mot phan Khu déan cu 13E (phia Nam), D6 Thi moi N Thanh phd, xa Phong
Phi, huyén B C (S I) (goi tat 1a “Dy An”). Gia ban cin ho 13 1.286.012.000 dong
(dd bao gobm VAT). Trong qua trinh thyc hién hop dong, Cong ty B P K da nd lyuc
thuc hién trién khai cac cong viéc can thiét. Theo Khoan 1.19 Piéu 1 va Khoan
8.1 Piéu 8 cua Hop dong mua ban, ngdy du kién ban giao cin ho la ngay
31/12/2020 va ngay phai ban giao cin ho co thé som hodc mudn hon téi da 03
(ba) thang ké tir ngay duy kién ban giao, tic 1a ngay 31/3/2021. Tuy nhién, khi dén
ngay phai ban giao can ho thi Cong ty chua thé ban giao theo diing thoa thuan vi
Iy do bat kha khang va mot s6 1y do khac. Cu thé nhu sau:

Vao cudi ndm 2019, Dy 4n Saigon Intela da duoc cat noc va dang trién khai
giai doan hoan thién cin ho dé dam bao ban giao dung tién do dd cam két trong
Hop dong mua ban. Tuy nhién, cing thoi diém do6, dich Covid-19 da bat dau
bung phat ¢ Trung Qudc va lay lan manh trén toan thé giéi. Vao nam 2020,
Chinh phil Viét Nam di ban hanh quyét dinh cong bb dich bénh ching méi nguy
hiém vao ngay 01/02/2020 (Quyét dinh s6 173/QD-TTg). Trong thdi gian nay, tai
khu vuc Thanh phé H6 Chi Minh va dia ban huyén Binh Chanh, Co quan Nha
nudce da ban hanh cac 1é€nh gian cach xa hoi, dong cura, tam ngung hoat dong kinh
doanh, tam ngimg thi cong cong trinh... d¢ kiém soat va phong chéng dich. Sau
khi 1énh gidn cach xa hoi duoc d& bo, Cong ty lai tiép tuc gip kho khan tir phia
céc nha thau do phan 16n cong nhan khong quay lai thanh phd lam viéc, s6 cong
nhan hién hiru lam viéc thi lién tuc bi nhiém bénh din dén tinh trang khan hiém,
thiéu hut nhan cong trAm trong, dan dén tién do thi cong cua Dy an Saigon Intela
bi anh hudng nghiém trong trong thoi gian dai.

Mit khéc, toan bo nén kinh té thé gii déu bi anh huong do dai dich, lam
cho chudi cung umg hang hoa, vat tu giira cac qudc gia bi gian doan, thiéu hut.



Trong khi hau hét cac vat tu, thiét bi hoan thién cua cac cin ho déu duoc nhap
khau tir nuGe ngoai, dan dén Du an tiép tuc bi gian doan tién do vi thiéu hut vat
tu trong khi Dy an da san sang cho giai doan thi cong hoan thién. Kho khan ndi
tiép khé khin, nhung véi muc tiéu hang dau 1a ban giao cin ho cho khach hang
mot cach chinh chu nhat, Céng ty khong c6 lya chon nao khac ngoai viée van tlep
tuc thi cong dung chat luong, lap dat dung danh muc vat tu, thiét bi nhu cam két
du da bi tré tlén do. Vi vay, méc du Cong ty da nd luc hét suc bémg moi bién
phap, moi cd gang nhung Cong ty khong thé trién khai thi cong dung tién do nhu
du kién dan dén viéc cham ban giao nha cho cac khach hang néi chung va éng D
noi riéng.

Vé mit phap 1y, Cong ty cho rang viéc cham tién do thi cong Dy an dan dén
cham ban giao can ho cho 6ng b ctia Cong ty 1a do su ki¢n bat kha khang, cu thé
nhu sau: Theo Khoan 1 diéu 14 Hop déng va Khoan 1 Diéu 156 B Luat Dan su
2015 quy dinh: “Sy ki¢n bat kha khang la su kién x4y ra mot cach khach quan
khong thé luong trude duge va khong thé khic phuc dugc mic du di ap dung
moi bién phap can thiét va kha nang cho pheép”. Tai thoi diém Cong ty ky két
Hop dong mua ban v61 6ng D, trén the gio1 cung nhu Viét Nam chua c6 thong tin
nao vé dai dich Covid-19. Pén cudi nim 2019 dau nim 2020, trén thé gion dai
dich xuit hién mét cach dot ngdt, khong du bao trudc va tai Viét Nam, ca bénh
dau tién da duoc phat hién vao dau nam 2020 du Nha nude da dua ra nhiéu bién
phép. Do d6 c6 thé thay, dich bénh Covid 12 mot “sy kién xay ra mot cach khach
quan khong thé ludng trude duge”. Khi dich bénh nhiéu 1an bung phat 1am anh
huong dén tién do thi cong Du an, Cong ty da kip thoi giri cac van ban thong bao
dén Khach hang ciing nhu dén 6ng B, bao gdbm Thong bao s6 10/2020/TB-BPK
ngay 10/04/2020; Thong bao sé 15/2020/TB-BPK ngay 29/04/2020; Thong bao
s6 18/2020/TB-BPK ngay 25/05/2020; Thong bao sé 04/2021/TB-BPK ngay
10/07/2021 va Théng bao s6 05/2021/TB-BPK ngay 01/10/2021 dé thong bao vé
cac su kién bat kha khang da lam anh huong dén tién do ban giao can ho.

Bang tat ca nd luc, cir mdi dot ndi 1ong gidn cach xa hoi theo quy dinh cua
Co quan Nha nudc, Cong ty déu day manh trién khai, thuc hién toan bo cac cong
tac dé tiép tuc thi cong trong khudén kho 1énh néi long twong Gmg (nhanh chéng
thanh toan cho céc nha thau, nha cung cap, ky két cac hop dong thi cong, mua
ban vat tu, thiét bi...). C6 nghia la Cong ty “khong thé khac phuc duge mic du da
ap dung moi bién phap can thiét va kha ning cho phép” theo quy dinh ciia phap
luat. Trén thyc té, dai dich Covid-19 xuat hi¢n, kéo dai tir cudi ndm 2019 va khi
lénh gidn cach xi hoi duge Chinh pha d& bo thi Chinh phi van chua tuyén bo
dich Covid da cham dat va dén ngdy 03/6/2023 Ban Chi dao Quoc gia phong,
chong dich Covid méi théng nhat chuyen Covid-19 tir bénh truyén nhiém nhém
A xudng nhom B. Nhu vay, c6 thé noi tir ngay 03/6/2023 dich Covid-19 méi
chinh thtrc két thac. Du dai dich d3 két thuc, cudc séng cua nguoi dan cling nhu
cac hoat dong san xuét kinh doanh da tr¢ lai binh thuong nhung hau qua cua dot
dich bénh dé lai vo cung to 16n nhu nén kinh té dat nude bi suy giam nghiém
trong, lam phat, that nghiép gia ting, cac céng ty pha san... Ping trudc kho khin
chung cua toan xi hoi va Cong ty phai chiu anh hudng ning né tir dai dich Covid-



19 nhung véi tit ca mong mudn va tinh than lam viéc nghiém tiic nham ban giao
can ho dén tay khach hang mot cach sdm nhat, Cong ty di trién khai thi cong va
hoan tat cac tha tuc phap 1y sém nhét, cu thé: Ngay 22/12/2020, Dy 4n da duoc
Phong Canh sat Phong chay chira chay va Ctru nan ctru ho - Cong an Thanh phd
Hb Chi Minh nghiém thu phong chay chita chay. Ngay 03/03/2021, Dy an da
dugce Cuc cong tac phia Nam - Bo Xay dung chap thuan két qua nghlem thu cua
Cong ty.

Vao thoi diém ngay 03/03/2021, Dy an d hoan tat day du cac thu tuc phap
1y dé ban giao cin ho cho khach hang theo quy dinh phép luét. Tuy nhién, & dam
béo viée ban giao cin ho cho khach hang cua Dy 4n trong tinh trang t6t nhat va
chinh chu nhat, Cong ty can thém thoi gian dé sira chita mot s6 khiém khuyét nho
cia cong trinh thudong co khi thi céng, dé phong xay ra nhitng khiém khuyét
nghiém trong c6 thé xuit hién sau mot thoi gian st dung ciing nhu hoan thién
mot s6 ndi that thong minh bén trong can hé nham dua dén tay khach hang san
pham hoan thién nhét, tranh rii ro khong déang c6 cho khach hang khi st dung
can ho nén dén ngay 21/05/2021, Cong ty méi chinh thirc bat dau ban giao can hd
dau tién dén khach hang (Theo thong bao s6 34/2021/TB-BPK ngay 10/05/2021)
nhung s6 luong cin ho ban giao 1a rat nhiéu (hon 1000 can) nén Coéng ty budc
phai chia thanh nhiéu dot ban giao tir tang thap dén tang cao dé cong tac ban giao
can ho duoc thuan loi, cling nhu dam bao an toan trong cong tic phong, chéng
dich va dam bao an toan sirc khoe cho khach hang dan dén viéc ban giao kéo dai.
Cu thé thoi diém ban giao cin ho cho nguyén don 1a ngay 19/10/2022.

Pbi voi yéu cau budc Cong ty B P K thanh toan sb tién phat vi pham hop
dong sé6 A16.03/HPMB-SGINTELA/2019 1a 101.800.000 dong: Cong ty B P K
¢6 y kién nhu sau: Tai diém a, khoan 12.1, Diéu 12 hop dong quy dinh: “Bén Ban
s€ bi phat bang 0,03% (khong phay khong ba phan trdm) trén m01 ngay tré han
d6i véi sb tién bén mua di thanh toan cho bén ban (khéng bao gom thué GTGT
va kinh phi bao tri) tinh trén thoi gian chdm ban giao can ho ké tir ngay phai ban
giao can ho tai khoan 8.1 Diéu 8 cta hop dong nay trir truong hop do 16i cia bén
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mua .

Vé thoi gian vi pham: Theo quy dinh tai hgp dong ngay phai ban giao cin
ho 1a ngay 31/3/2021 tuy nhién trong qua trinh dich Covid-19 dién ra phia Cong
ty B P K ciing d3 c6 thong bao vé su kién bat kha khang véi thoi gian 54 ngay. Vi
vay, thoi gian ban giao can ho dugc ghi nhan bat dau tir ngdy 24/5/2021 va ngay
bat dau ban giao can ho dau tién 1a ngay 21/5/2021 tac phia cong ty BP K khéng
vi pham thoi han ban giao nha, khong phat sinh tién phat cham ban giao 1a
0.03%/ngay trén m01 ngay tré han ddi voi s tién bén mua di thanh toan cho bén
ban (khong bao gdm thué GTGT va kinh phi bao tri);

Dbi v6i 6 tién tinh phat vi pham: Ong B da thanh toan 70% gia tri can ho
(khong bao gom thué GTGT va kinh phi bao tri) tuong dwong so tién 827. 476
599 d6ng. Do Céng ty khong vi pham thoi han ban giao nén khong phat sinh tién
phat vi pham, vi viy 6ng P yéu cau Cong ty thanh toan sb tién phat vi pham 1a
khong ¢o co so.



Pbi véi yéu cau budc Cong ty B P K boi thuong thiét hai tién thué nha
19.600.000 ddng. Cong ty B P K khong dong ¥ boi: Can cir khoan 3 Diéu 418 B
luat Dan sy quy dinh “Cac bén c6 thé thoa thuan vé viéc bén vi pham nghia vu
chi phai chiu phat vi pham ma khong phai boi thudng thiét hai hodc vira phai chiu
phat vi pham va vira phai boi thuong thiét hai. Truong hop cac bén c6 thoa thuan
v€ phat vi pham nhung khong thoa thuan vé viéc vira phai chiu phat vi pham va
vira phai boi thuong thiét hai thi bén vi pham nghia vu chi phai chiu phat vi
pham.”

Xét theo hop ddng giita Cong ty B P K v6i ong D ¢6 thoa thuan phat vi
pham nhung khong c6 thoa thuan bdi thuong thiét hai. Vi vay Cong ty BPK
khong c6 nghia vu bodi thudng cho ong B. Do do Cong ty B P K yéu cau Toa an
bac yéu cau budc cong ty B P K thanh toan so tién phat vi pham do chdm ban
giao can ho 1a 101.800.000 dong va bac yéu cau budc Cong ty B P K bdi thuong
thiét hai ngoai hop dong 13: 24.000.000 dong.

Pong thoi, Cong ty B P K ¢ yéu cau phan té nhu sau:

Trong qua trinh thyc hién hop d?)ng, ong D da vi pham nghia vy thanh toan
tai Phy luc 02 dinh kem Hop dong s6 A19.24/HDMB-SGINTELA trong cac dot
thanh toan 4, 5, 6, 7, Cu thé:

- Dot 4: Ngay phai thanh toan 23/4/2020, ngay ong D thuc té thanh toan:
07/5/2020, tré 14 ngay.

- Dot 5: Ngay phai thanh toan 23/6/2020, ngay ong D thuc té thanh toan:
17/8/2020, tré 55 ngay.

-Pot 6: Ngay phai thanh toan 23/8/2020, ngay 6ng D thyc té thanh toan:
01/9/2020, tré 09 ngay.

- Dot 7: Ngay phai thanh toan 23/10/2020, ngay ong D thyc té thanh toan:
12/11/2020, tré 20 ngay.

Cin cr vao diém a (i) khoan 12.2 Piéu 12 Hop dong mua béan can ho, ong B
c6 nghia vy thanh toan tién phat do cham thanh toan voi lai suat 0,03%/ngay trén
s6 tién cham thanh toan, tong cong 1a 2.276.241 ddng (Hai triéu, hai trim bay
muoi sau nghin, hai tram bén muoi mdt dong). Do do, Cong ty B P K yéu cau
ong Nguyén Thanh D phai thanh toan cho Cong ty B P K tién 13i phat chdm thanh
toan 1a 2.276.241 dong (Hai triéu, hai trim bay muwoi sau nghin, hai trim bén
muoi mbt dong) mot 1an ngay khi ban an c6 hiéu lyc.

Tai phién toa so tham, dai dién bi don xac dinh lai s0 tién phat cham thanh
toan do nham lan trong cach tinh toan, cu thé Coéng ty B P K yé€u cau 6ng D phai
thanh toan cho cong ty so tién phat chdm thanh toan 1a 1.601.085 dong.

Ngueoi ¢é quyén loi, nghia vu lién quan ba Nguyén Thi Diém T trinh bay:

Ba 14 vo cta 6ng Nguyén Thanh D, ba xac nhan khoan tién 6ng D kién doi
Cong ty co phan BP K 1a tai san riéng cua 6ng B, ba hoan toan khong lién quan
va dé éng B dugc toan quyen quyét dinh khong can thong quay klen cua ba. Ba
x4c nhan ba khong co ¥ kién, khong tranh chap, khong khiéu nai vé sau ddi voi



moi quyét dinh ciia 6ng P trong sudt qua trinh giai quyét vu an tir luc bat dau cho
dén khi két thuc.

Bén 4n dan sy so thdm s6 512/2024/DS-ST ngay 26/7/2024 cua Toa an
nhan dan huyén Binh Chéanh, Thanh pho H6 Chi Minh quyét dinh:

Tuyén xu:

l. Chép nhan mot ph‘ﬁn yéu cau khoi kién cua Ong Nguyén Thanh D dbi véi
Cong ty c6 phan B P K vé viéc tranh chap hgp dong mua ban can ho.

1.1. Budc Cong ty cd phan B P K ¢ nghia vu thanh toan cho 6ng Nguyén
Thanh D sb tién phat do chdm ban giao can ho 1a 100.800.000 ddng (Mot trim
triéu, tim trim nghin dong) phat sinh tr Hop déng mua ban cin ho sb
A19.24/HDMB-SGINTELA/2019 ngay 23/10/2019).

Ké tir ngay c6 don yéu cau thi hanh 4n cua ong Nguyén Thanh P cho dén
khi thi hanh an xong, Céng ty c6 phan B P K con phai chiu khoan tién 14i cta sb
tién con phai thi hanh an theo muc 13i suat quy dinh tai Diéu 357 va Diéu 468 cua
B0 luat Dan sy nam 2015.

_1.2. Khong chap nhan mot phén yéu c‘éu khéi kién cua dong Nguyén Thanh
b vé viéc yéu cau Cong ty co phan B P K bo1 thuong thiét hai ngoai hop dong so
tién 1a 19.600.000 dong (Muoi chin triéu, sdu tram nghin dong).

_ 1.3. Dinh chi xét xtir mot phﬁn yéu céy khéi kién ctia ong Nguyén Thanh D
ve€ viéc yeu cau Cong ty c6 phan B P K boi thuong thiét hai ngoai hop dong so
tién 1a 4.400.000 dong (Bon triéu, bon tram nghin dong).

2. Chap nhan toan bd yéu cau phan tb ciia Cong ty cd phan B P K.

_ 2.1. Budc ong Nguyén Thanh P c0 nghia vu thanh toan cho Cong ty co
phan B P K s0 tién phat do thanh toan tré han 1a 1.601.085 dong (Mot triéu, sau
tram 1¢ mgt nghin, khong tram tdm muoi lam dong).

Ké tir ngdy c6 don yéu cau thi hanh an ctia Céng ty ¢6 phan B P K cho dén
khi thi hanh 4n xong, ong Nguyén Thanh B con phai chiu khoan tién i cua sb
tién con phai thi hanh an theo muc 14i suat quy dinh tai Diéu 357 va Diéu 468 cua
B0 luat Dan sy nam 2015.

3. V& 4n phi dan sy so tham:

3.1. Ong Nguyén Thanh D phai chiu 1.280.000 déng (Mot triéu, hai tram
tam muoi nghin déng) an phi dan sy so tham, dugc trir vao sb tién tam tng an phi
ma 6ng Nguyén Thanh D da nop 1a 3.145.000 dong (Ba triéu, mot traim bon muoi
lam nghin dong) theo Bién lai thu tam tGng an phi s6 AA/2021/0042799 ngay 17
thang 4 ndm 2023 cua Chi cyc Thi hanh 4n dan sy huyén Binh Chénh, Thanh phé
H6 Chi Minh. Ong Nguyén Thanh P dugc nhan lai s6 tién chénh 1énh la
1.865.000 dong (Mot tridu, tam trim sau muoi 1am nghin dong).

3.2. Cong ty ¢b phan B P K phai chiu 5.040.000 dong (Nam triéu, khong

trim bon muoi nghin dong) an phi dan su so tham, duoc trir vao sd tién tam ung
an phi ma Cong ty c¢6 phan B P K d4 ndp 1a 300.000 dong (Ba trim nghin dong)



theo Bién lai thu tam tmg an phi s6 0033360 ngay 11 thang 3 nim 2024 ctia Chi
cuc Thi hanh an dan sy huyén Binh Chanh, Thanh phd H6 Chi Minh. Cong ty c6
phan B P K phai nop thém s6 tién &n phi 1a 4.740.000 dong (Bdn triéu, bay trim
bbén muoi nghin dong)

Ban an so thim con tuyén vé thoi han khang cao va thu tuc thi hanh an.

Ngay 09/8/2024, Cong ty C6 phan B P K 1a bi don c6 don khang cdo toan
bd Ban an dan sy so tham sé 512/2024/DS-ST ngay 26/7/2024 ctia Toa an nhan
dan huyén Binh Chéanh, Thanh phé H6 Chi Minh. Ly do khang cdo: Ban 4n so
thAm chua danh gia duoc hét nhig tai liéu ching cir cing nhu cac tinh tlét tai hd
so vu an lién quan dén su kién bat kha khang, lam anh huong dén quyen va loi
ich hop phap cua Cong ty C6 phan B P K. Yéu cau Toa an cap phuc thim giai
quyét: Xem xet lai toan bo vu an, huy ban an so tham va chuyén hd so vu an cho
Toda an cap so tham giai quyét lai vu an.

Tai phién toa phic tham nguyén don khéng raut yéu cau khoi kién, bi don
khong it yéu cau phan td, nguoi khang cao khong rat khang céo, cac duong su
khong hoa giai dugce véi nhau.

Y kién cua dai dién Vién kiém sat nhan ddan Thanh phé Ho Chi Minh:
- Vétd tung: Giai doan phuc tham, Hoi dong xét xir thuc hién ding quy dinh

ctia B luat T tung dan su. Cac duong sy duge dam bao dé thyc hién cac quyeén,
nghia vu theo qui dinh cta phép luat.

- Vé ndi dung: Khong c6 co s& xem xét chap nhan yéu cau khang céo cta bi
don, can ctr khoan 1 Diéu 308 B luat td tung dan su, dé nghi H61 déng xét xu
gir nguyén Ban an s6 512/2024/DS-ST ngay 26/7/2024 cta Toa an nhan dan
huyén Binh Chanh, Thanh phé H6 Chi Minh.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai liéu ching ctr ¢6 trong ho so vu an duge tham
tra tai phi€n toa va can cr vao két qua tranh luan tai phién toa, Ho1 dong xét xur
nhan dinh:

[1] Pon khang cao cua bi don cong ty ¢ phan B P K: Pon khang cdo dugc
thue hién dam bao diung vé thoi han, ding thu tuc khang cdo theo quy dinh tai
Diéu 273 B luat to tung dan sy, nén dugc xem x¢t giai quyét theo thu tyc phuc
tham.

Vé tham guyén giai quyét vu 4n va tu cach tham gia to tung ctia duong su
dugc Toa an cap so tham xéc dinh diing quy dinh.

- [2] Xetyéu cau khang cdo: Sau khi xem xét yéu cr;iu khang cdo cta duong su,
doi1 chi€u véi toan bd ching cr, 101 trinh bay va doi chat tai phién toa. Xét thay:

[2.1] Pon khang cao cung nhu tai phién toa phuc tham, bi don Cong ty co
phin B P K trinh bay noi dung khang cdo Ban 4n dan sy so tham sd

512/2024/DS-ST ngay 26/7/2024 cua Toa an nhan dan huyén Binh Chanh,
Thanh pho H6 Chi Minh 1a do Toa 4n cap so tham chua danh gid dugc hét nhiing



tai liéu chimg cur cling nhu cac tinh tiét tai ho so vu an lién quan dén sy kién bat
kha khang, 1am anh hudng dén quyen va loi ich hop phap cua cong ty Co phan B
P K. Yéu ciu Toa an cap phuc tham giai quyet hay ban an so thim va chuyén ho
so vu 4n cho Toa 4n cap so tham giai quyét lai.

[2.2] Nguoi dai dién nguyén don khong dong ¥ khang cdo cua bi don va cho
rang, ban an so thAm da xem xét day du tinh phap 1y cta hop dong, qua trinh thyc
hién cling nhu su vi pham cua cac bén, viéc vi pham cua bi don ddi véi nguyén
don 14 16i chu quan va d3 qua rd rang. Phia nguyén don da trir ra, bo di thoi diém
dich bénh Covid ma Chinh phu ban hanh vé thoi gian dich bénh, chi yéu ciu phat
d6i vé6i thoi gian ma bi don vi pham cham ban giao nha, day 1a 16i chu quan cua
bi don. Néu bi don khong con tinh tiét bat kha khang nao khac ngoai dich bénh
d3 néu thi bén nguyén don khong chip nhan 16i trinh bay cia bi don. Dé nghi giit
y ban an so tham.

[2.3] Xét thdy, nguyén don khai kién bi don vi phat sinh tranh chap tir Hop
d6ng mua ban can ho s6 A19.24/HPMB-SGINTELA/2019 vao ngay 23/10/2019.
Do qua trinh thyc hién mua ban bi don da cham ban giao can hd so vdi thot gian
thoa thuén ctia cac bén. Nguyén don yéu cau phat bi don cham ban giao cin ho
v6i 6 tién 1a 101.800.000 ddng (M6t tram 16 mot triéu, tdm trim nghin dong) va
da dugc Toa 4n cap so tham chap nhan 1a 100.800.000 dong (Mot trim triéu, tam
tram nghin dong). Bi don ciing c6 yéu cau phan to budc nguyén don phai chiu
tién phat do vi pham nghia vy cham thanh toan (diém a (i) khoan 12.2 DPiéu 12
ciia Hop dong mua ban cian ho) 1a 1.601.085 dong (Mot triéu, sau tram 1& mot
nghin, khong tram tam muoi lam dong). Phia nguyén don ciing dong v voi yéu
cau phan t6 ndy, nhung khong dong ¥ véi yéu cau khang cio cua bi don.

- C4c bén tai phién toa déu thira nhan c6 su vi pham, c6 18i trong qua trinh
thuc hién hop déng mua ban can hd nhu Toa an cép so' tham nhan dinh, tuy nhién
bi don cho rang viéc vi pham nghia vu cham ban giao cin ho 1 do anh hudng cua
dich bénh Covid, nén can xem xét vé tinh tiét bat kha khang cho bj don. Ly do
nay khong duoc phia nguyén don déng y ma nguyén don cho rang thoi gian dich
bénh da duoc phia nguyén don trir ra theo ding thoi han quy dinh cua Chinh phu
ban hanh, nén budc bi don phai chiu phat veé su vi pham ctia khoan thoi gian con lai.

- Nhan thay bi don ¢ vi pham vao thoi gian ban giao cin ho, va thoi diém
hoan thanh cin ho dé ban giao cho 6ng P ciing c6 nam trong thoi diém cach ly do
dich bénh Covid. Nhung phia nguyén don cling da trur ra thoi gian nay khong tinh
vao thoi diém ban giao 1a ding quy dinh. Can c vao Bién ban ban giao cin ho
1ap ngay 19/10/2022 gifta 6ng Nguyén Thanh D va Céng ty B P K, thi ngdy ong
D da nhéan ban giao can hd 1a ngay 19/10/2022. Nhu vay, Cong ty B P K da cham
ban giao can ho cho ong P véi tong thoi gian 1a 415 ngdy. Phia nguyén don xéac
dinh thoi gian chim ban giao cin ho: Tinh tr ngdy 24/5/2021 dén ngay
19/10/2022: 513 ngay, trir thoi gian chdm thanh toan 98 ngay. Tong sb ngay
chdm ban giao can ho cho éng D con lai 1a 415 ngay. Nguyén don yéu cau phat
415 ngay x 0,03%/ngay x 810.187.560 dong = 100.868.351 dong. Nguyén don
chi yéu cau bi don thanh toan sd tién 100.800.000 dong. Sé tién nay la ciing phu
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hop su thoa thuan trong hop dong va khong trai phap luat nén Toa an cip so tham
chap nhan 1 ¢6 can ct.

- Tai phién toa phuc tham bi don khong c6 ¥ kién gi hay khang cdo vé sd
tién ma nguyén don yéu cau, chi khang cao cho rang viéc cham ban giao nha 13
do tinh hinh dich bénh Covid bi anh huong nén kéo theo nhiéu hau qua ma Cong
ty phai ganh chiu, dé nghi Toa an phuc thAm phai xem xét huy ban an so tham
giao hd so vé Toa an cdp so tham xét xur lai. Tuy nhién, xét thiy bi don yéu cau
huy ban an so tham nhung khong néu ra duoc sy sai sot, vi pham nghiém trong
nao cua Toa an cip so thdm theo quy dinh tai Diéu 310 cua B luat TS tung,
ngoai 101 trinh bay bi don cting khong cung cap chimg c nao khac ching minh
cho yéu cau khang cdo cia minh dé Hoi dong xem xir xem xét, do d6 khong co
co s& chap nhan khang cdo, giit nguyén ban an so tham.

~ [3] Y kién cua dai dién Vién kiém sat nhan dan Thanh ph6 H6 Chi Minh
dong quan diém v&i Ho1 dong xét xur nén chap nhan.
[4] V& an phi dan su phuc tham: Bi don phai chiu 300.000 dong.
Vi cac 1€ trén,
QUYET PINH:

Cin cir khoan 1 Piéu 308 B luat T6 tung dan sy nam 2015;

Nghi quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng
vu Qudc Hoi vé an phi va 1¢ phi Toa an.

Tuyén xu:
- Khong chép nhan yéu cau khang cao ctia bi don Cong ty ¢ phan B P K.

- Gilt nguyén Ban 4n dan sy so tham so 512/2024/DS-ST ngay 26/7/2024
cua Toa an nhan dan huyén Binh Chénh, Thanh pho H6 Chi Minh:

1. Chap nhan mét phan yéu cau khoi kién ctia 6ng Nguyén Thanh B d6i véi
Cong ty co phan B P K vé viéc tranh chap hgp dong mua ban can ho.

1.1. Budc Cong ty c6 phan B P K c6 nghia vu thanh toan cho 6ng Nguyén
Thanh D sb tién phat do chdm ban giao cin ho 1a 100.800.000 dong (Mot tram
triéu, tdm trim nghin dong) phat sinh tr Hop dong mua ban cin ho sd
A19.24/HPMB-SGINTELA/2019 ngay 23/10/2019).

Ké tir ngay c6 don yéu cau thi hanh an cua ong Nguyén Thanh D cho dén
khi thi hanh an xong, Céng ty c6 phan B P K con phai chiu khoan tién 13i cta s6
tién con phai thi hanh an theo muc 13i suat quy dinh tai Diéu 357 va Diéu 468 cia
Bo luat Dan sy nam 2015.

1.2. Khong chap nhan mot phan yéu cau khéi kién ctia ong Nguyen Thanh B
Ve viée yéu cau Cong ty c6 phan B P K boi thuong thiét hai ngoai hop dong s6
tién 14 19.600.000 dong (Mudi chin triéu, sdu trim nghin dong).
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1.3, Dinh chi xét xr mot phén yéu cau khéi kién cia 6ng Nguyén Thanh D
ve€ viéc yéu cau Cong ty c¢6 phan B P K boi thuong thiét hai ngoai hop dong so
tién 1a 4.400.000 dong (Bon triéu, bon tram nghin dong).

2. Chap nhan toan bd yéu ciu phan t6 ciia Cong ty cd phan B P K.

2.1. Bugc 6ng Nguyén Thanh D c6 nghia vy thanh toan cho Cong ty o phan
B P K s6 tién phat do thanh toan tré haq 1a 1.601.085 dong (Mot tri€u, sdu tram 1€
mot nghin, khong tram tdm muoi 1am dong).

Ké tir ngay c6 don yéu cau thi hanh an ctia Cong ty c6 phan B P K cho dén
khi thi hanh 4n xong, 6ng Nguyén Thanh D con phai chiu khoan tién 13i cua sb
tién con phai thi hanh an theo muc 13i suat quy dinh tai Diéu 357 va Diéu 468 cua
B0 luat Dan sy nam 2015.

3. Vé 4n phi dan sy so thAm:

3.1. Ong Nguyen Thanh D phai chju 1.280.000 dong (Mot tri€u, hai tram
tam muoi nghin ddng) an phi dan sy so tham, duogc trir vao sb tién tam Ung an phi
ma ong Nguyén Thanh D di ndp 13 3.145.000 dong (Ba triéu, mot trim bén muoi
lam nghin dong) theo Bién lai thu tam Gng an phi s6 AA/2021/0042799 ngay 17
thang 4 nam 2023 cua Chi cuc Thi hanh an dan sy huyén Binh Chanh, Thanh phé
H6 Chi Minh. Ong Nguyén Thanh P duoc nhan lai sb tién chénh 1énh la
1.865.000 dong (Mot tridu, tAm tram sau muoi 1am nghin dong).

3.2. Cong ty co phan B P K phai chiu 5.040.000 dong (Nam tri¢u, khong
tram bon muoi nghin dong) an phi dan sy so tham, dugc trir vao so tién tam ung
an phi ma Cong ty ¢ phan B P K da nop 1a 300.000 dong (Ba trim nghin dong)
theo Bién lai thu tam tng an phi s6 0033360 ngay 11 thang 3 nam 2024 caa Chi cuc
Thi hanh 4n dan su huyén Binh Chanh, Thanh phé Ho Chi Minh. Cong ty c6 phan
B P K phai ndp thém s tién an phi 1a 4.740.000 dong (Bén triéu, bay trim bon
muoi nghin dong)

3. V& an phi:

An phi phuc tham: 12 300.000 dong (ba tram nghin d6ng) bi don Cong ty cd
phan B P K phai chiu, dugc khau trir vao tién tam Ung an phi phtc tham da ndp
theo Bién lai thu tién tam tmg an phi s6 0005880 ngay 15/8/2024 cua Chi cyc Thi
hanh an dan sy huy¢n Binh Chanh.

Truong hop ban an dugc thi hanh theo Piéu 2 Luat Thi hanh an dan sy thi
nguoi duge thi hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh 4n hoic cudng
ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Diéu 9 Luat Thi hanh 4n
dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi
hanh 4n dan su (d4 sira doi, bo sung nim 2014).

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
Noi nhn: TM. HOI PONG XET XU PHUC THAM

- TAND t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cép cao tai TP.HCM,;
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- VKSND TP.HCM;

- TAND huyén Binh Chanh;
- THADS huyén Binh Chanh;
- Cac duong su;

- Luu ho so, van phong (T.20).

Pham Thi Kim
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