TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Déoc lap — Ty do — Hanh phiic

Ban 4n s6: 1004/2018/LD-PT
Ngay: 06/11/2018

V/v tranh chap vé don phuong
cham dt hop dong lao dong

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xiv phiic thim gom cé:

Tham phén — Chii toa phién toa: Ong Nguyén Ngoc Tai
Cdc Tham phan: Ba Nguyén Thi Thanh Mai
Ong Bui Lién Minh

= Thu ky phién toa: Ba Nguyén Thi Luu, Thu ky Toa 4n nhan dan Thanh
pho HO6 Chi Minh.
- Dgi di¢gn Vign kiém sdt nhan dan Thanh phé Ho Chi Minh: Ba Tran
Thi Thay A1 — Kiém sat vién tham gia phién toa.
Trong cac ngay 24, 31 thang 10 va ngay 06 thang 11 nam 2018 tai tru s6 Toa
an nhan dan Thanh phd HO6 Chi Minh xét xtr phiic thim cong khai vy an lao dong

thu 1y s6 44/20 18/TLPT - LD ngay 11 thang 9 nam 2018 v& viéc “Tranh chap vé
don phuong cham dit hop dong lao dong”.

Do ban 4an lao dong so tham sb 261/2018/LD-ST ngay 30 thang 7 nam
2018 cua Toa an nhan dan Quan M, Thanh phd H6 Chi Minh bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xir phuc tham sb 4481/2018/QD-PT
ngay 02 thang 10 nam 2018, gilta cac duong su:

1. Nguyén don: Ba C; sinh nam: 1982

Dia chi: duong B, phuong P, quan T, Thanh phd H6 Chi Minh. (C6 mat).

2. Bi don: Cong ty DL.

bia chi: duong P, phuong N, Quan M, Thanh phé HO Chi Minh.

Nguoi dai dién hop phéap:

2.1. Ba A; sinh nam: 1990; Dia chi: Sb 25 duong P, phuong N, Quan M,
Thanh phé H6 Chi Minh. Gidy ty quyén ngay 03/4/2018 ctia nguoi dai dién
theo phap luat. (Co6 mat);

2.2. Ong V; sinh nam: 1985; Pia chi: Puong P, phuong N, Quian M,
Thanh phé HO6 Chi Minh. Gidy Gy quyén ngay 06/7/2018 ctia nguoi dai dién
theo phép luat. (C6 mat).

3. Nguoi khdng cdo:



3.1. Ba C — la nguyén don
3.2. Cong ty DL — 1a bi don
NOI DUNG VU AN:

Tai don khoi kién ngay 01/3/2018, nguyén don Ba C trinh bay: Ba da
cong tac tai phong ké toan Cong ty SGT tir thang 12/2005. Thang 01/2011, lanh
dao Cong ty SGT cat nhic dé bat ba 1am ké toan truong Cong ty DL (goi tit 13
Cong ty DL), 1a cong ty con 100% von so hitu ctia Cong ty SGT. Ngiy
21/5/2015, ba ky Hop ddng lao dong s6 01-15/KETOAN/15 véi Cong ty DL,
loai khong xac dinh thoi han; chitc danh Ké toan truéng; muc lwong co ban 13
4.738.000 dong. Thang 01/2016, duoc ting mic luong co ban 1a 6.329.000
ddng. Trudc thoi gian nghi thai san, Céng ty DL ¢6 no ba luong thang 3, 4 va 5
ngay cua thang 5/2017. Ba dé nghi Cong ty thanh toan nhiéu lan nhung Cong ty
khong dong y thanh toan. Ngay 30/10/2017, ba c6 nhén dugc thu moi hop cua
Cong ty ngay 01/11/2017 vé van dé giai quyet tién luong cho ba. Nhung khi ba
1én hop thi Cong ty khong noi van dé giai quyet lwrong ma yéu cau ba nhan quyét
dinh cho thoi viéc. Sau d6 ba nhan duoc bd hd so cho thdi viée tur Cong ty. Ba
c6 ndp don gui Lién doan lao dong Quan M dé hoa giai nhung Cong ty van
khong dong y. Dbi véi quyét dinh cho théi viée sb 61/2017-QD/TDS ngay
30/10/2017, ba khong ddéng ¥ vi ba dang con trong ché do thai san, Cong ty
khong thé ky quyet dinh cho ba nghi viéc. Ngay 24/11/2017, Cong ty da thanh
toan 18.654.349 dong. Nguyén don yéu cau Cong ty DL thanh toan cac khoan:

- Yéu cau Cong ty tra no luong 1a: 22.614.582 dong (theo bién ban hop
ngay 01/11/2017).

- Yéu cau Cong ty tra tién kham chira bénh 1a: 3.697.520 dong (do Cong
ty khong trd the¢ BHYT dé di kham bénh).

- Yéu cau Cong ty boi thuong 02 thang tién luong 1a 21.880.000 dong va
tién vi pham 45 ngay bao trudc 1a 16.410.000 dong do Cong ty don phuong
chdm dut hop dong lao dong trai phap luat khi ba dang con trong thoi gian nghi
thai san va nu6i con nho.

- Yéu gﬁu Cong ty chi tra tién trg cap théi viée 1,5 thang tién luong 13
16.410.000 dong.

- Yéu cau Cong ty thanh toan tién phép nam 2016 va 2017 1a 22 ngay voi
sO tien 1a 11.685.912 dong.

- Yéu cau Cong ty chot so BHXH, BHYT, BHTN va thanh toan tién
luong cho ba dén thoi diém hai bén giai quyet xong tranh chap (voi mue luong
1a 10.940.000 dong/thang).

Dai dién bi don - Ba A trinh bay: Do hoat dong kinh doanh ctia Cong ty
DL khong c6 13i, bi 16 nén vi Iy do kinh té Cong ty phai tai co cu lai nhan su
cho 02 lao dong nghi viéc trong d6 c6 Ba C. V& trinh tu th tuc cho nguoi lao
dong nghi vi¢c, Cong ty da thuc hién dung theo cac quy dinh ctia phap luat lao



dong. Viéc cham dut hop dong lao dong ciia Cong ty dbi véi ba C 1a khong trai
phap luat.

Badn dn lao dong so tham s6 261/2018/LP-ST ngdy 30 thang 7 ndam 2018
cua Toa an nhdn dan Quan M da tuyén xu:

Can ctr diém a va b khoan 1 Piéu 32; diém ¢ khoan 1 Diéu 35, diém a
khoan 1 Diéu 39; Diéu 186; Diéu 217; khoan 2 Piéu 244; Diéu 271 va khoan 1
Diéu 273 cta Bo luat T tung dan sy nim 2015; Diéu 36; 38; 44; 46; 111 va
114 ctia Bo luat lao dong nam 2012; Piéu 13 ciia Nghi dinh s6 05/2015/ND-CP
ngay 12/01/2015 cta Chinh Phu Quy dinh chi tiét va huéng dan thi hanh mot s6
ndi dung cua B luat Lao dong; Luat Thi hanh 4n Dan sy nam 2008; Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cia Qudc Hoi:

Tuyén xir:
1- Chap nhan mot phan yéu cau khoi kién ctia Ba C.

Budc Cong ty DL phai tra ;iér} lwong con thiéu va tién phép nam 2016 va
2017 chua thanh toan cho Ba C so6 tién: 8.496.351 dong.

~ Ghi nhén sy ty nguyén ctia Cong ty DL hd tro cho Ba C s6 tién 4.618.520
dong tién kham chira bénh va 1,5 thang tién luong co ban 1a 9.439.500 dong.

Téng cong Cong ty DL phai thanh toan cho Ba C s tién 22.608.371 dong.

2- Khong chap nhén yéu cau Cong ty DL boi thuong 02 thang tiél} luong:
21.880.000 dong va tién vi pham 45 ngay bdo trudc: 16.410.000 dong cua
nguyén don.

Ké tir ngdy c6 don yéu cau thi hanh an cua nguoi duge thi hanh an cho
dén khi thi hanh 4n xong tat ca cac khoan tién, hang thang bén phai thi hanh an
con phai chiu khoan tién 13i cua so tién con phai thi hanh theo mirc 13i suat quy
dinh tai khoan 2 Diéu 468 Bo luat Dan sy nam 2015.

3 - An phi: Cong ty DL phai nop 1a 393.446 dong an phi Lao dong so
tham. Ba C khong phai chiu an phi, hoan tra lai Ba C s tién: 300.000 dong theo
Bién lai thu tam Gng an phi s6 AA/2017/0022771 ngay 15/3/2018 cta Chi cuc
thi hanh an dan sy Quan M, TP. H5 Chi Minh.

Ngoai ra an so tham con tuyén vé€ quyén khang cdo va quy dinh vé thi
hanh an cho cac bén duong su.

Ngay 08/8/2018, nguyén don ndp don khang cdo, voi ndi dung: Khang
cao ban an so tham do vi€c xét xir khong dua trén thyc t€ khach quan, trai phap
luat gay thiét hai dén quyén va lgi ich hop phép ctia nguyén don.

Ngay 14/8/2018, bi don ndp don khang cdo, voi ndi dung: Khang cao mot
phan ban an so thém Cong ty chi dong § 'y thanh toan cho ba C sO tién luong, tién
phép nam 2016, tién kham chira bénh tong cong 1a 19.514.142 dong, Cong ty da
thanh toan bang chuyen khoan so tién 18.654.014 dong, chi con thiéu ba C sb
tién 13 860.128 dong.

Tai phién toa phiic tham:



Ngueoi khang cdo nguyén don Ba C trinh bay: Ba d3 cong tac tai phong ké
toan Cong ty SGT tir thang 12/2005. Thang 01/2011, lanh dao Cong ty SGT dé
bat ba 1am ké toan truéng Cong ty DL ké tir ngay 05/01/2011 theo Quyét dinh sb
01/QD-DL-11 ngay 05/01/2011. Theo diéu 2 quyét dinh nay thi ché do tién
lwong cta ba cin cir theo chirc danh cua hé théng thang, bang lwong Cong ty
DL. Ngay 21/5/2015 ba ky Hop ddng lao dong s6 01-15/KETOAN/15 véi Cong
ty DL, loai: Khong xac dinh thoi han; chitc danh K¢é toan truéng; mirc luong co
ban 1a 4.738.000 dong. Thang 01/2016, dugc ting mirc luong co ban la
6.329.000 dong. Ngay 07/5/2017, ba sanh doi va nghi thai san. Ngay 30/6/2017,
tai van phong Cong ty SGT, ba va dai dién Cong ty SGT, Cong ty DL da hop
vo1 nhau vé viéc giai quyet yéu cau Cong ty DL tra cac khoan ng luong, tién
kham strc khoe cho ba C, Cong ty SGT tra tién trg cap thoi viéc cho ba, dong
thoi hai bén trao doi véi nhau vé dé nghi ciia Cong ty DL vé viéc cham dut hop
ddng lao dong sém giira ba va Cong ty DL. Khi d6 ddi véi dé nghi chém dut
hop dong lao dong som, ba dé nghi Cong ty DL thoa thuan dén bu sb tién luong,
tién kham stc khoe, tién tro cap thoi viée la 36.262.170 dong va dén bu thang
lwong thyc lanh 1a 50.000.000 dong, tong cong 1a 86.000.000 ddng; Néu Cong ty
khong dong ¥ voi s tién néu trén, ngay 07/12/2017, ba s& den Cong ty lam vi¢c
sau khi hét thoi gian nghi thai san, yéu cau Cong ty sip xép noi lam viéc va
cong cu lam viéc dé ba hoan thanh tét cong viéc ciia minh. Tuy nhién, phia
Cong ty chi dé nghi muc théa thuan cham dat hop dong lao dong va cac chi phi
con no la 40.000.000 dong. Ngay 20/10/2017, Coéng ty DL ra Quyet dinh cho
thoi viéc s6 61/2017-QD/TDS ddi véi ba véi 1y do thay d6i co cau to chi,
khong duy tri vi tri phd gidm déc va giai thé phong ké toan trong khi ba dang
con trong ché do thai san 1a khong dung quy dinh cia phap luit. Ngay
24/11/2017, Cong ty d thanh toan 18.654.349 dong.

Tai phién tda phuc tham, ba xac dinh van giit nguyén cac yéu cau khai
kién ban dau, riéng ddi v6i yéu cau Cong ty chdt s6 BHXH, BHYT, BHTN va
thanh toan tién luong cho ba dén thoi diém hai bén giai quyét xong tranh chép
(tinh theo murc lwong 13 10.940.000 ddng/thang), do Cong ty kho khin nén ba dé
nghi tinh theo murc luong cin ban 13 6.329.000 dong. Ba khang céo ddi véi toan
bd ban 4n so tham, yéu cau cip phuc tham stra an so tham do viéc xét xtr khong
dua trén thuc té khach quan, trai phap luat gay thiét hai dén quyén va loi ich hop
phap ctia ba. Ba C cho biét hién nay ba dang giir s6 bao hiém xa hoi.

Nguoi khdang cdo bi don cé dai dién theo vy quyén la Ba A, Ong V trinh
bay:

Ngay 10/8/2017, Chu tich Cong ty DL ra Quyét dinh s6 02/QD-CT vé
viéc thyuc hién tai co cdu td chirc (thay d6i co cau) cua Cong ty va cho ngudi lao
dong nghi viéc. Ngay 30/6/2017, Cong ty c6 Bién ban hop sip xép lai cong viéc.
Ngay 17/8/2017, Cong ty xdy dung phuong an su dung lao dong. Ngay
17/8/2017, Cong ty giri thong bao cho Lién doan lao dong Quan M, Thanh phd
Ho6 Chi Minh. Ngay 30/8/2017, Lién doan lao dong Quan M, Thanh phd H6 Chi
Minh ¢6 Cong vin s6 175/CV-LDLD dé nghi Cong ty cho nguoi lao dong nghi
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viéc diing theo quy dinh ctia phap luat va dam bao quyén loi cho nguoi lao dong.
Ngay 20/10/2017 , Nguoi dai dién theo uy quyén ky Quyét dinh cho ba C nghi
viéc. Xét thay trinh tu, thi tuc Cong ty cho ba C nghi viéc 1a ding theo quy dinh
tai Diéu 44 ctia Bo luit lao dong va Piu 13 Nghi dinh sé 05/2015/ND-CP ngay
12/01/2015 ctia Chinh phii. Cong ty khong dong ¥ voi cac yéu cau khang céo
ctiia nguyén don. Cong ty khang cdo ban an lao dong so tham sb 261/2018/LD-
ST ngay 30 thang 7 nim 2018 ctia Toa 4n nhan dan Quan M ddi v6i nodi dung
ban 4n da budc Cong ty phai tra cho ba C sb tién luong con thiéu 1a 3.960.568
dong vi cac 1y do sau:

- Mtrc luong cua ba C duge Cong ty tra can cir theo Quyét dinh sb 64/Qb-
15 1a 6.329.000 dong, theo do tong so tién luong thang 3, 4 va 5 ngay cua thang
5/2017 1a 12.469.506 dong, khong phai 22.614.852 dong nhu ban an da tuyén.

- Nam 2017, ba C ngoai thoi gian nghi thai san thi thoi gian con lai ba da
dugc Cong ty cho nghi huong nguyén luong. Do trude do Cong ty da tinh toan
sai nén da ghi nham cho ba C s6 tién phép nim cta nim 2016 va nam 2017 1a
6.185.159 dong, thuc té ba C chi nhan dugc 11,5 ngay phép niam 2016 13
2.426.116 ddng. Cong ty khong doéng y vé viéc Cong ty phai thanh toan tién
phép nam 2017.

- Do ba C co khang cao nén Cong ty khong dong y,h(:) tro ba C 1,5 thang
tién lwong co ban la 6.329.000 dong, twong dwong voi so tién 9.493.500 dong
nhu ban an so tham da tuyén.

Dé‘ nghi stra an so thém theo hudng Cong ty thanh toan cho ba C sO ‘tién
lwong, ti€n phep nam 2016, tién kham chita bénh tong cong la 19.514.142 dong,
Cong ty dé thanh toan bang chuyén khoan s6 tién 18.654.014 dong, chi con
thiéu ba C so6 tién 1a 860.128 dong.

Pai dién Vién kiém sat nhan dan thanh phé Ho Chi Minh phdt biéu y kién:

V& hinh thtrc: Pon khang céo cua cac duong sy nam trong han luat dinh
nén dugc chép nhan hop 18. Vi€c tuan theo phap luét t6 tung trong qua trinh giai
quyét vu an ctia Thdm phan; Hoi ddng xét xir; viée chap hanh phap luat cua
nhimg nguoi tham gia t6 tung trong giai doan xet xu phic tham ké tir khi thu Iy

vu an cho dén trudc thoi diém nghi an dung theo quy dinh cua Bo luat T6 tung
dan su.

Vé ndi dung, sau khi phan tich nhiing tinh tiét c6 lién quan dén vu 4n, trén
co s& B luat lao dong Vién kiém sat nhan dan Thanh phé H6 Chi Minh dé nghi
huy an so thim do phat sinh tinh tiét méi 1a Cong vin s 1672/BHXH-QLT
ngay 28/8/2018 ctia Bao hiém xa hoi Thanh phd H6 Chi Minh ¢6 sau khi Toa an
nhan dan Quan M xét xir so tham ngay 30/7/2018 thé hién Ba C dugc Cong ty
DL tham gia BHXH, BHYT tir thang 01/2015 dén hét thang 04/2017, trai nguoc
v6o1 ndi dung duoc ghi nhéan tai Cong van s6 1104/BHXH ngay 14/5/2018 cua
Bao hiém x4 hdi Quan M di duoc cap so tham thu thip trude khi xét xir ¢6 noi
dung Cong ty DL chua 1ap hd so dang ky tham gia BHXH, BHYT, BHTN cho
ngudi lao dong trong d6 co6 Ba C tai Bao hiém x4 hoi Quan M. Céng vin sb
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1672/BHXH-QLT ngay 28/8/2018 nay ciing thé hién qu4 trinh dong BHXH cua
ba C cho thdy Cong ty DL da dong BHXH cho ba C tir thang 01/2015 nhung cép
so thim chua xem xét dén dién bién qua trinh lam viée thuc té cua ba C tai Cong
ty DL, chi can cr vao Hop déng lao dong sd O1- 15/KETOAN/15 ngay
21/5/2015 @é giai quyét 1a khong dam bao chinh xac khi giai quyet cac yéu cau
ctia duong syu. Do phat sinh tinh tiét méi, & nghi huy an so tham, chuyén ho so
vu 4n dé Toa 4n nhan dan Quan M thu 1y, giai quyét lai theo tha tuc chung.

NHAN PINH CUA TOA AN:
[1] V& td tung:

[1.1] Khang cao cua nguyén don Ba C va khang cao cta bi don Cong ty
DL nam trong han lua}t Cﬁnh phu hop khoan 1 bicu ,273 B0 luat t6 tung dan su
nam 2015 (sau day viét tat la BLTTDS) nén duoc chap nhan.

[1.2] V& quan hé tranh chip va tham quyén giai quyét ctia Toa an:

Cép so tham xét thay Ba C c6 don khoi kién tranh chap vé trudng hop bi
Cong ty DL thudc trudng hop bi don phwong chim dit hop dong lao dong va
bdi thuong thiét hai, trg cAp khi chAm dut hop dong lao dong theo quy dinh tai
diém a va b khoan 1 Diéu 32 Bo luat TH tung Dan su va bi don c6 tru so tai
Quan M, Thanh phé HO Chi Minh nén cin ct diém c khoan 1 Piéu 35, diém a
khoan 1 Piéu 39 va Piéu 186 Bo luat T6 tung Dan sy thi vu an thudc tham
quyén giai quyét ctia Toa an nhan dan Quan M, Thanh phd HO Chi Minh 13 dtng
quy dinh.

[2] Xét yéu cau khang cdo cuia nguyén don va yéu cau khang cdo cua bi
don, nhan thay:

[2.1]. Qua trinh giai quyet vu an, ngoai cac tai liu chimg cir do cac bén
duong su cung cip, cip so thim co thu thap tai liéu chimg cur la Cong van sO
1104/BHXH ngay 14/5/2018 cia Bao hiém x4 hoi Quan M. Cong vin niy co
noi dung: “Can cit ho so dang quan 1y, Céng ty DL — Pia chi sé 25 dwong P,
Phuong N, Qudn M, Thanh phé Ho Chi Minh chwa ldp hé so dang ky tham gia
BHXH, BHYT, BHTN cho nguoi lao dong tai Bdo hiém xd hoi Qudn M. Do do
Bdo hiém xd hdi Qudn M khéng cé hé so tham gia BHXH, BHYT, BHTN ciia Ba
C dé cung cdap cho Quy Toa. Bao hiém xd héi Qudn M xin théng bdo dé Quy
Toa biét va gidi quyét theo quy dinh ciia phdp ludt”

Ngay 12 va 30/7/2018, Toa an nhan dan Quan M xét xtr so tham cong
khai vu an thy 1y s6 93/2018/LDST ngay 16 thang 3 nam 2018 vé viéc “Tranh
chap vé Pon phuong chidm dut hop dong lao dong” theo Quyét dinh dwa vu an
ra xét xtr s6 2228/2018/QDST-LP ngay 14/5/2018 va di ban hanh ban 4an lao
dong so tham s 261/2018/LD-ST ngay 30 thang 7 nam 2018.

Ngay 28/8/2018, Bao hiém xa hoi Thanh phdé H6 Chi Minh c¢6 Cong vin sb
1672/BHXH-QLT gtri Toa &n nhan dan Quan M c¢6 noi dung: “Can cu dir liéu co
quan BHXH dang qudn 1y, tinh dén nay Céng ty DL tham gia BHXH, BHYT cho
Ba C, sinh nam 1982, chirng minh nhan dan 56 023630345, dia chi 102/48 Binh
Long, phwong P, qudn T, TP.H6 Chi Minh tir thang 01/2015 dén hét thing
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04/2017 [dinh kém Ban ghi qua trinh dong BHXH, BHYT]. Truong hop Ba C
chua dwoc Cong ty DL Idp thi tuc chét s6. Bao hiém xd hgi Thanh phé tra loi dé
Toa dn nhdn déan Qudn M biét”.

Tai Ban ghi qua trinh dong BHXH, BHYT (do Béao hiém xi hoi Thanh
phd Hb Chi Minh giri kém theo Cong van sé 1672/BHXH-QLT ) thé hién: Ba C
c6 qua trinh lam viéc tai Cong ty SGT va dong BHXH, BHYT tu thang 01/2006
dén thang 12/2014; déng BHXH, BHYT tir thang 01/2015 dén thang 04/2017
v6i noi 1am viéc tai Cong ty DL, chtrc danh ké toan trudng; nghi huong ché do
thai san tir thang 05/2017 dén thang 09/2017.

Khi giai quyét yéu cau c6 lién quan dén van dé bao hiém xa hoi, Cong vin
s6 1672/BHXH-QLT ngay 28/8/2018 ctia Bao hiém xa hoi Thanh phd HO Chi
Minh 1& mdt chimg ct, tinh tiét méi c6 thé lam anh hudng dén toan bo nodi dung,
quyét dinh giai quyét vu an. Hai cong van tra 101 vé van dé bao hiém xa hoi cua
Ba C tur hai co quan Bao hiém x3 hoi Thanh phé va Béo hiém x3 hoi Quan M c¢6
ndi dung trai ngugce nhau can phai dugc xac minh 1am rd trude khi giai quyét vu
an 1a can thiét.

[2.2]. Cong ty DL cho Ba C thdi viéc v6i ly do thay doi co cau to chirc
cong ty va cat giam nhan sy cong ty. Theo Phuong an str dung lao dong do thay
d6i co cau to chtrc cua Cong ty DL s6 01/2017/PASDLD ngay 17/8/2017 thi khi
thay do6i co céu, giai thé chirc danh Phé giam ddc va cham dirt hoat dong cua
Phong ké toan, cho thoi viéc ddi vai 02 nguoi lao dong gom 01 Pho giam ddc va
01 K¢é toan trudng thi phuong an thay thé dbi véi hoat dong ké toan cua Cong ty,
Cong ty s& sir dung dich vu bén ngoai khi c¢6 nhu cau dé dam bao hoat dong ké
toan cua Cong ty theo ding quy dinh, tai phién toa phuc tham, Cong ty bd sung
thém phuong 4n nhd cong ty me 1a Cong ty SGT b tri nguoi lam cong tac ké
toan.

Cong ty DL ding ky tam ngimg hoat dong tir 24/5/2017 dén 23/5/2018.
Ké tir ngay 24/5/2018, Cong ty DL tuy khong tiép tuc ding ky tam ngimg hoat
dong nhung theo x4c nhan ciia ngudi dai dién theo uy quyén cua cong ty thi thuc
té hién nay cong ty van dang nging hoat dong, khong c6 kinh doanh, khong
doanh thu, khong loi nhuan. V& phap 1y Cong ty DL hién dang hoat dong.Tai
thoi diém thang 10/2017, Phong ké toan cua Cong ty chi ¢6 duy nhat mot nguoi
1a ba C dam nhiém chirc danh K& toan trudng. Theo quy dinh tai Dicu 49 Luat
ké toan nam 2015 thi doanh nghiép phai to chirc bo may ké toan, b tri nguoi
lam ké toan hodc thué dich vu 1am ké toan theo quy dinh. Van dé t6 chiic bo
may ké toan, bd tri nguoi lam ké toan hoic thué dich vu 1am ké toan sau khi giai
thé Phong ké toan, cho ké toan truéng 1a ba C théi viéc chua dugc cip so tham
thu thap lam ro.

[2.3]. Ngoai ra, cin cit cac tai liéu ching cir khac c6 trong hd so vu 4n gom:

- Quyét dinh s6 01/QD-DL-11 ngay 05/01/2011, Chu tich Cong ty SGT
bd nhiém Ba C lam ké toan trudng Cong ty DL truc thudc Cong ty SGT ké tir
ngay 05/01/2011. Theo diéu 2 quyét dinh nay thi ché do tién luong cua ba C cin
ctr theo chirc danh cua hé thong thang, bang luong Cong ty DL; tuy nhién, ba C
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van duoc thanh toan lwong va cac ché d6 bao hiém tir Cong ty SGT dén thang
12/2014.

- Ban ghi qua trinh d6ng BHXH, BHYT do Bao hiém Thanh phé H6 Chi
Minh cdp thé hién tir thang 01/2015 dén thang 4/2017, ba C duogc thanh toan
lwong va cac ché d6 bao hiém ctia Cong ty DL. Loi trinh bay cua ca hai bén
duong su déu trinh by ba C 1am viéc tai Cong ty DL theo Hop dong lao dong
s6 01-15/KETOAN/15 ngay 21/5/2015 nén Toa an Quén M chi xem xét mbi
quan hé lao dong gitra hai bén ké tir ngay 21/5/2015, khong xem xét giai doan ba
C da duoc Cong ty DL tra luong va dong BHXH, BHYT tir thang 01/2015 dén
thang 04/2015 1a chua chinh xac.

- Can cu Giay chimg nhan diang ky doanh nghiép Cong ty trach nhiém
hiru han mot thanh vién thi Cong ty DL c¢6 ma s6 doanh nghiép 0310535083 va
cha sé hiru 1a Cong ty SGT. Khi Cong ty DL cham dirt hop dong lao dong véi
Ba C do thay ddi co cdu t6 chirc: Tai Quyét dinh s6 02/QD-CT ngay 10/8/2017,
Cong ty DL ¢6 can ctr vao quyét dinh cua cha so hitu doanh nghiép theo Nghi
quyét s6 15/2007/STT- HDQT ngay 08/8/2017 cua Hoi déng quan trj Cong ty
SGT; tai Quyét dinh vé& viéc cho thoi viée so 61/2017/Qb-TDS ngay
20/10/2017, Cong ty DL ¢6 can clr vao Nghi quyét ciia cht sé hiru. Nhu vay
viéc cho ba C thoi viée ¢6 lién quan dén Cong ty SGT.

Cép so tham khong xem xét dién bién 1am viéc thyc té ciia ba C tai Cong
ty DL, khong thu thap cac chung ct, 10i khai tir Cong ty SGT, khong xét dén
thAm quyén ban hanh Quyét dinh vé viéc cho théi viéc s 61/2017/QD-TDS
ngay 20/10/2017 1a chua dam bao viée giai quyét chinh xac vu an.

Xét thay viéc thu thap ching cr va chirng minh chua thyc hi¢n day du ma
tai phién toa phuc tham khong thé thuc hién bo sung duoc, lam anh hudng den
quyén va nghia vu cua duong su. Pé giai quyét triét dé vu an, dam bao hai cp
xét xr cling nhu bao dam quyén va nghia vu ctia cac duong su sau khi xét xir.
Hoi dong phiic tham chip nhan mot phan yéu ciu khang céo cua cac duong su
va dé nghi cua dai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh tham
gia phién toa huly toan bd ban an so tham giao hd so vé cho Toa 4n cip so thdm
xét xu lai.

[2.4] Ba C dugc Cong ty DL cho thoi vi¢e trong thoi gian ba C con nghi
thai san. Khi giai quyét lai vu 4n, cap so tham can nghién ciru va ap dung céc
quy dinh cua B9 luat lao dong co lién quan dén nguoi lao dong dang nghi viéc
huong ché d6 thai san dé dam bao quyén loi ciia nguoi lao dong nghi viéc
huong ché d6 thai san, dam bao dung quy dinh ctia phap luat.

[3] V& an phi:
[3.1] Vé An phi lao dong so thim: S& duoc giai quyét khi xét xir lai vu an.
[3.2] Vé an phi lao dong phuc tham:

~ Nguyén don Ba C dugc rpién toan b an phi phuc thim theo quy dinh tai
diém a khoan 1 Diéu 12 va Di€u 29 ctia Nghi quyét s6 326/2016/UBTVQH14

ngay 30/12/2016.
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Do Hbi dong phuc tham hily 4n so thAm nén bi don Cong ty DL khong
phai chiu an phi phuc tham.

Vi cac lé trén,

QUYET PINH:

- Céan ctr khodn 3 Dicu 148, Diéu 293, khoan 3 Dicu 308, Biéu 310, Piéu
313, ctia B0 luat T6 tung dan sy ndm 2015;

- Luét Thi hanh 4n dan sy nim 2009 d3 duoc sira d6i bd sung nam 2014;

- Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016.

Tuyén xu:

- V& hinh thirc: Chip nhan don khéng cdo hop 1é ciia nguyén don Ba C va
bi don Cong ty DL.

- Vé noi dung: Chéap nhan mdt phan khang cao cta nguyén don Ba C va

chap nhan mdt phan khang céo cua bi don Céng ty DL.

Huy ban an so thim:

1. Huy ban 4n lao dong so tham s6 261/2018/LD-ST ngay 30 thang 7
nam 2018 ctia Toa &n nhan dan Quan M, Thanh phd H6 Chi Minh.

2. Chuyén hd so vy 4n cho Toa 4n nhan dan Quan M, Thanh ph6 Ho Chi
Minh thu ly, gidi quyét lai theo thu tuc so tham.

3. Vé an phi:

3.1. V¢ an phi lao dong so tham : An phi, 18 phi s& duogc giai quyét khi xét
xur lai vu an.

3.2. Vé an phi lao dong phuc tham:

Nguyén don Ba C duoc mién ndp toan bo an phi phic tham.

Bi don Cong ty DL khoéng phai chiu an phi phuc tham. Hoan lai sb tién
300.000 dong (ba tram nghin dong) ma Cong ty DL da ndp theo bién lai thu tam

g an phi s6 AA/2017/0023448 ngay 20/8/2018 cua Chi cuc thi hanh an dan su
Quan M, Thanh ph6 H6 Chi Minh.

4. Ban an phtc tham c6 hiéu luc phéap luat ké tir ngay tuyén an.

Noi nhgn: ) TM. HQOI PONG XET XU PHUC THAM
- Toadnnhéndan toi cao; THAM PHAN — CHU TQA PHIEN TOA
- Toa an nhén dan cap cao tai Tp.HCM; *

- Vién kiém sat nhan dan cip cao tai Tp.HCM;

- Vién kiém sat nhan dan Tp.HCM;

- Toa an nhan dan Quan M;

- Chi cuc Thi hanh an dan sy Quéan M;

- C4c dwong su (dé thi hanh);

- Luu hd so vu an.

Nguyén Ngoc Tai
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