TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 1ap - Tu do - Hanh phuc

Ban 4n s6: 243/2021/KDTM-PT
Ngay: 18/3/2021 ‘ ?
V/v “Tranh chap hgp dong bao hiém”

, ‘ NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdam phén - Chii toa phién toa: Ong Lé Cong Toai;

Cdc Tham phén: Ong Lé Tho Vién;
Ong Pao Quoc Thinh.

- Thu ky phién toa: Ba Lwong Thi Thu Trinh - Thu ky Toa an nhan dan
Thanh pho H6 Chi Minh.

- Dai dién Vién kiém sdt nhan dén Thanh phé Hé Chi Minh tham gia
phién toa: Ba Tran Thi Thiy Ai - Kiém sat vién.

Trong ngay 18 thang 3 ndm 2021, tai phong xur &n ctia Toa 4n nhan dan
Thanh phé H6 Chi Minh, xét xtr phuc thAm cong khai vu an déan sy phuc thim
thu 1y s6 205/2020/TLPT-KDTM ngay 01 thang 12 nim 2020 vé “Tranh chép
hop ddng bao hiém”.

Do Ban an dan sy so thim s6 707/2020/KDTM-ST ngay 01 thang 9 nim
2020 cua Toa an nhan dan Quan C bi khang cdo.

Theo Quyét dinh dua vu 4n ra xet xu phuc tham sb 474/2021/Qb-PT
ngay 09 thang 02 ndm 2021 va Quyét dinh hoan phién tda phuc tham so
1393/2021/QD-PT ngay 05 thang 3 nam 2021, gitta cac duong su:

- Nguyén don: Cong ty TNHH HP;

Pia chi try so: 75C, phuong Tan Lap, thanh phd Nha Trang, tinh Khanh
Hoa;

Nguoi dai dién theo phap luat: Ong Lé Qudc; CMND sé 173568350 do
Cong an tinh Thanh Hoa cip ngay 26/02/2007. Chirc vu: Giam ddc;

Ngueoi dai dién theo ity quyén:

1/. Ba Lé Uyén; CMND sb 225033419 do Céng an tinh Khanh Hoa cap
ngay 30/5/2009; dia chi: 89 phuong Tan Lap, thanh phd Nha Trang, tinh Khanh
Hoa;

2/. Ong Nguyén Manh; CMND sb 017183482 do Cong an Thanh phé Ha
Noi cap ngay 07/5/2010; dia chi: 31 phudng Lang Ha, quan DPéng Pa, Thanh
phé Ha Noi.

(Theo Gidy uy quyén s6 22/HP-UQ-2012 ngay 20/3/2012 va Hop dong iy
quyén s6 1001/HPUQ ngay 10/01/2021).



Bi don: Tong cong ty TC;

Dia chi tru so: Tang 16, s6 201-203, Phuong 4, Quan 3, Thanh phd Ho
Chi Minh;

Ngueoi dai dién theo phdp ludt: Ong Phan Thuy; Cin cude cong dan sb
079070008668 do Cuc Canh sat cap ngay 18/06/2018;

Ngueoi dai dién theo ity quyén:

1/. Ong Pham Phudc K; Can cudc cong dan s6 046083000425 do Cuc
Canh sat cap ngay 29/6/2020; dia chi: 42/69B phudong Binh Hung Hoa, quan
Binh Tén, Thanh phd HO Chi Minh;

2/.0ng Nguyén Pic T; Cin cudc cong dan sd 079071001483 do Cuc
Canh sat cép ngay 22/4/2016; dia chi: 4.19, Phuong 10, quan Tan Binh, Thanh
phd H6 Chi Minh.

(Theo Gidy uy quyén s6 002/2021/UQ-GIC-PC ngay 04/01/2021 va Gidy
iy quyén s6 059/2021/UQ-GIC-PC ngay 10/3/2021).

Nguroi khdng cdo: Tong cong ty TC.

(Céc duong su co6 mat tai phién toa)
NOI DUNG VU AN:

Theo ban 4n so tham:

- Nguyén don trinh bay:

I/. V& nim d6ng tau, ndm hoan cai tau Hung Phu 16:

Vao nam 2010, Cong ty HP (sau day goi tat nguyén don) c6 mua sa lan co
tén dang ky 1a SLTH cua Hop tac xa van Thuy Bo Phong Tranh (sau day goi tat
Hop tac xa). Va Hop tac xa da giao cho Cong ty HP:

_1/.01 0 kiém tra k¥ thuat phuong tién thuy ndi dia do Chi cyc dang kiém
8 - Can Tho cap (ban chinh) thé hi¢n:
Nam, noi thiét ké: 2008-Cty TVTK A&E.
Nam, noi déng/hoan cai: 2008-Can Tho.

2/. Glay ching nhan dang ky phuong tién thuy ndi dia do S¢ Giao thong
Van tai Can Tho cép thé hién: Nam va noi dong 1a 1986 - Long An.

3/. Sau khi mua xong, Cong ty HP dé cai tao sa lan thanh tau va d6i tén
thanh tau Hung Pht 16 va Cong ty HP da rut toan b ho so goc cua sa lan tir Chi
cuc déng kiém 8 chuyén vé Chi cuc dang kiém 5. Sau khi cai tao xong, Chi cuc
dang kiém 5 cap cho Cong ty HP:

- Giay ching nhén an toan ky thuat va bao vé moi truong phuong tién
thiy noi dia va so kiém‘ tra ky thuat phuong ti¢n thity noi dia thé hi¢n: Nam, noi
dong/Hoan cai: 2008 Can Tho/2010 Nha Trang.

I1/. V& gia mua ban s lan:

Hai bén thoa thuén gia mua ban sa lan 1a 1.470.000.000 (‘iéng. Nhung do
Hop tac xa dé nghi chi xuat hoa don thué véi gid 605.000.000 dong nén Cong ty
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HP da ky lai hop ddng mua ban sa lan v0i voi gia mua ban 1a 605.000.000 dong,
thuc t€ thi thanh toan 1a 1.470.000.000 dong.
I1I/. V& viéc ky hop ddng bao hiém:

Khi sa lan con dang cai tao, Cong ty HP lién h¢ voi Cong ty TC (sau day
goi tit bi don) dé mua bao hiém va Céng ty HP cung cdp cho Cong ty TC gdm:

1ol sp kiém tra ky thuat phuong tién thuy néi dia do Chi cuc dang kiém
8- Can Tho cap (ban chinh) thé hién:
Nam, noi thiét ké: 2008-Cty TVTK A&E.
Nam, noi déng/hoan cai: 2008 - Can Tho.
2/. Glay ching nhan dang ky phuong tién thiy néi dia do S¢ Giao thong
Vian tai Can Tho cap thé hién: Nam va noi dong tau 1a 1986-Long An.

Cong ty Bao hiém da guri Cong ty HP bang chao phi bao hiém tau 5O
20/2010/CP-GIC/KH ngay 30/06/2010 v6i noi dung: “Doi tuong bao hiém: sa
lan tw hanh, cong suat 225CV, tr,olng‘tdi 215 tc?n, viung hogt dong SI, san oxudt
nam 1986, hoan cai nam 2010. So tién bao hiém: 01 ty dong. Phi bao hiém la
15.000.000 dong”. Tuy nhién hai bén chua ky hgp dong mua bao hiém vi lac
nay sa lan con dang cai tao.

Pén thang 7/2010, sa lan di cai tao xong va dugc Chi cuc ding kiém 5
cap Gidy ching nhén an toan ky thut va bao vé moi truong phuong tién thuy
ndi dia va s6 kiém tra ky thuat phuong tién thuy néi dia thé hién: Nim, noi
dong/Hoan cai: 2008 Ca}n Tho/2010 Nha Trang. Cong ty HP lién hé lai Cong ty
TC d€ nghi mua bao hiém cho tau Hung Phua 16 va guri cho Cong ty TC toan bo
ho s0 sa lan do Chi cuc dang kiém 5 cap. Lic nay, Cong ty TC giri bang chao
gia s6 0038/CV-GIC/KH: “Déi twong bao hiém: Tau Hung Phii 16. Céng sudt
250.0/9.5CV, vit liéu: Thép. Nam, noi déng/Hodn cdi: 2008 Can Tho/2010 Nha
Trang. Ty lé phi: 1,5%".

Sau d0, giita hai bén di ky Hop dong bao hiém s GT0234/10N10058
ngay 25/8/2010 c6 ndi dung nhu sau:

- Béi twong bao hiém:

+ Loai tau: tau dit can cau.

+ Nam dong tau: 2008.

+ Gi4 tri than tau: 1.500.000.000 dong.

- Bao hiém than tau:

+ Piéu kién bao hiém: theo quy tac bao hiém than tau song ctia Toan Cau.

+ Thoi han bao hiém: 01 nam.

Va kém theo Gidy chimg nhan bao hiém s6 GT0234/10N10058 ngay
25/8/2010.

IV/. V& nop phi bao hiém: Cong ty HP ndp phi day du theo thoa thuan.

V/. V& tai nan ctia tau Hung Phu 16:



Ngay 30/10/2010, tau Hung P}ni 16 bi tai nan va méc can tai vinh Van
Phong, tinh Khanh Hoa do thoi tiét xau.

Cong ty HP da phiéu lan yéu cau Cong ty TC (bi don) bdi thuong nhung
Cong ty TC khong boi thuong vi cho rang Cong ty HP khai bao khong trung
thuc vé gia tri tau, ndm dong tau.

VI/. V& chi phi tryc vét, thanh 1y x4c tau Hung Phi 16:

‘ Do gitta hai bén chua thdng nhat dugc phuong an boi thuong va theo yéu
cau cua Cang vy Hang hai Nha Trang nén Cong ty HP phai bat bu¢c thué don vi
khac dé truc vét, van chuyén tau Hung Phu 16 vé kho nham dam bao an toan
hang hai.

Céc chi phi duogc liét ké nhu sau:

- Chi phi truc vét tau: 319.454.800 dong.

- Chi phi van chuyén tau dén kho sau truc vét: 30.800.000 dong.

- Chi phi ban thanh 1y tau: 204.182.550 dong.

VII/. Cong ty HP yéu cau Cong ty TC thanh toan nhu sau:

- B6i thuong gia tri than tau: 1.500.000.000 dong.

- Chi phi truc vét tau: 319.454.800 dong.

- Chi phi van chuyén tau dén kho sau truc vét: 30.800.000 dong.

- Tién 1ai do chdm boi thudong bao hiém: (1.500.000.000 dong +
319.454.800 dong + 30.800.000 dong) x 09%/nam x 07 ndm = 1.498.706.388
dong.

Tong cong: 3.348.961.188 ddng. Yéu cau thuc hién tra tién ngay khi an co
hi€u luc phap luat.

Truong hop dugc boi thudng bao hiém thi Cong ty HP dong ¥ thanh toan
cho Cong ty TC tién ban thanh ly xac tau la 204.182.550 dong. Va Cong ty HP
tu nguyén rat yéu cau Cong ty TC thanh todn chi phi di lai.

- Bi don trinh bay:

Bi don xac nhén co ky hop ddng bao hiém va c cap Gidy chimg nhan
bao hi€ém cho nguyén don nhu nguoi dai dién cua nguyén don da trinh bay.

Bi don khong ddng ¥ bdi thudng cho nguyén don vi nguyén don khai bao
khong trung thuc vé gia tri tau, nam dong tau Hung Phu 16.

Theo quy dinh ctia bao hiém, trong truong hop hop doéng bao hiém cé gia
tri phap 1y va phat sinh nghia vu bao hiém thi bi don méi c6 nghia vu thanh toan
chi phi truc vét, van chuyén tau theo gia tri thuc té va sau khi da thuc hién nghia
vu bao hiém thi Coéng ty TC duoc quyén nhan lai xac tau.

Bi don khong c6 y kién gi vé chi phi truc vét, chi phi van chuyén tiu dén
kho va tri gia ban thanh ly xac tau Hung Phu 16 nhu nguoi dai dién cta nguyén
don di trinh bay. Trong truong hop Tda 4n xét xUr chdp nhan yéu ciu cua
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nguyén don thi bi don chap nhan voéi nguyén don vé viéc thanh toan cho bi don
tién ban thanh ly xac tau l1a 204.182.550 dong.

Tai phién toa so tham:

1/. Nguyén don thay ddi yéu cau khoi kién nhu sau:

- Yéu céau bi don bdi thudng:

+ Trj gi4 than tau 1a 1.500.000.000 dong.

+ Chi phi truc vé6t tau: 308.000.000 dong.

+ Chi phi van chuyén tau dén kho sau truc vét: 30.800.000 dong.

+ Tién 1ai do cham boi thudng bao hiém (tam tinh tir ngay 11/3/2011 dén
ngay 01/09/2020): (1.500.000.000 dong + 308.000.000 dong + 30.800.000 dong)
x 09%/nam x 9,5 nam = 1.572.174.000 dong. Tong cong: 3.410.974.000 dong.

- Va nguyén don chép nhén thanh toan cho bi don tién ban thanh 1y xac
tau Hung Phu 16 1a 204.182.550 dong.

- Nguyén don tu nguyén rit yéu cau bi don thanh toan chi phi di lai.

2/. B1 don va Luat su Hoépg Véan M xdac dinh hop déng bao hiém bi vo
hiéu do nguyén don da Itra d6i vé nam dong tau Hung Phu 16, tri gia tau Hung
Phu 16 va d€ nghi Toa an giai quyét hau qua cua hop dong vo hiu theo quy
dinh cua phap luat. Vi vay, bi don khong c6 nghia vu boi thuong bao hi€m cho
nguyén don.

Tai Ban an din sy so thim s 707/2020/KDTM-ST ngay 01 thang 9
nam 2020, Toa 4n nhan dan Quéan C, tuyén xir:

Chap nhén toan bd yéu cau khoi kién ctia nguyén don Cong ty HP:

1. Bugc Cong ty TC bdi thuong bao hiém cho Cong ty HP vé sy ¢b tau
Hung Phu 16 bi tai nan gdm céc khoan sau:

- Tri gia than tau: 1.500.000.000 dong.

- Chi phi truc vét tau: 308.000.000 dong.

- Chi phi van chuyén tau dén kho sau truc vot: 30.800.000 dong.

- Tién 13i do chm bdi thuong bao hiém (tam tinh tir ngay 11/3/2011 dén
ngay 01/09/2020): 1.572.174.000 dong.

Téng cong: 3.410.974.000 dong.

2. Bugc Cong ty HP thanh toan cho Cong ty TC s6 tién ban thanh 1y xé4c
tau Hung Phu 16 14 204.182.550 dong.

3. Cac duong sy thuc hién thanh toan tién ngay khi 4n c6 hiéu luc phap
luat. Cong ty TC con tiép tuc chiu tién 1di ddi v6i s tién phai thanh toan theo
mirc 13i suat thoa thuan 1a 0,75%/thang ké tir ngay 02/9/2020 cho dén khi thanh
toan hét no cho Cong ty HP.



Ké tir ngay Cong ty TC c¢6 don yéu cau thi hanh an cho dén khi Cong ty
HP thi hanh an xong, truong hop Cong ty HP cham thuc hién tra ng thi Cong ty
HP con phai chiu tién 1ai theo quy dinh tai Piéu 306 Luat Thuong mai.

4. Pinh chi xét xtr ddi véi yéu cau cua Cong ty HP bude Cong ty TC
thanh toan chi phi di lai.

Ngoai ra, ban 4n so tham con tuyén vé an phi; quyén khang céo va viéc thi
hanh an cua cac duong su theo quy dinh phap luat.

Ngay 09/9/2020 bi don ndp don khang cao toan bo ndi dung ban an so
tham. Ly do: Nguyén don c6 hanh vi gia mao, cung cap thong tin, hd so chung
tur lién quan dén tau bao hiém; xac dinh gia tau khong chinh xac. Yéu cau Toa
an cap phuc tham stra toan bd ban 4n so tham, bac yéu cau khoi kién cta nguyén
don.

Tai phién toa phiic thim:

- Pai dién nguyén don: Gilt nguyén yéu cau khoi kién va dé nghi Hoi dong
x€ét xur bac khang cao cua bi don, gitr nguyén ban an so tham.

- Pai di¢n b1 don: B¢ nghi Ho1 dong xét xir chap nhan khang céo, stra ban
an so tham, bac toan bd yéu cau khoi kién cua nguyén don.

- Pai dién Vién kiém sat nhan dan Thanh phé Hd Chi Minh - Ba Tran Thi
Thay Ai - Kiém sat vién, phat biéu c6 nodi dung chinh nhu sau: Nhan thdy Tham
phan va Hoi dong xét xu phiic tham da tuan thu dung thu tuc tb tung, cac duong
su thuc hién dugc quyén va nghia vy t6 tung. Dé nghi Hoi dong xét xur khong
chap nhéan yéu cau khang co cta bi don. Giir nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

[1] Sau khi nghién ctru céac tai li¢u c6 trong hd so vu an dugc tham tra tai
phién tda, can cur vao két qua tranh ludn tai phién toa va phat bi€u ctia Kiém sat
vién, Hoi dong xét xtr nhan dinh:

Tai phién toa phiic tham, cac dwong sy thira nhan ndi dung trinh bay cta
cac duong su duoc ghi nhan trong ban an so thim 1a ding; trong giai doan phuc
tham cac duong su ndp bd sung tai lidu, chimg cr giai trinh vé hd so phap 1y cua
bi don va qua trinh thyc hién hop ddng. Xét, Toa an nhan dan Quan C, thu Iy
giai quyét tranh chdp vé hop dong bdo hiém, giira nguyén don voi bi don la
ding trinh ty, thu tuc tham quyén. Sau khi xét xtr so tham, bi don ndp don khang
cao trong thoi han luat dinh nén don khang céo hop 1€.

[2] Xét yéu cau khang cdo cta bi don, Hoi dong xét xtr nhan thay:

- Vé t tung: Ban an so tham x4c dinh bi don 1a Cong ty TC la chua chinh
xéc; theo hd so duong sy nop bd sung va tai phién toa phic thAm cac du:(mg su
trinh bay thong nhat Cong ty TC da d6i tén thanh Tong cong ty TC tir giai doan
SO tham Xét, Toa an cap so tham xac dinh tén bi don khong chinh xéc 1a vi
pham t6 tung. Tuy nhién, viéc vi pham nay khong phai 1a vi pham nghiém trong
vi khong 1am thay d6i ban chit cua su viéc (bi don van 13 bi don) va quyén t6
tung cua bi don van dugc dam bao thuc hién. Do d6, Hoi déng x€t x1r phuc tham
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khic phuc, stra phan nay, bo sung tén day du bi don 1a Tong cong ty TC.

- V& noi dung: Xét khang céo cua bi don khéng (jéng ¥ bdi thuong cho
nguyén don vi nguyén don khai bao khong trung thyc vé tri gia tau, nam dong
tau Hung Phu 16. HO1 dong xét xur xét thay:

Tai Cong vin sb 259/CC8 ngay 06/12/2019 cua Chi cuc ding kiém 8 va
Cong van sb 105/CC5 ngay 26/11/2019 cua Chi cuc dang kiém 5 déu xac dinh:
Tau Hung Phu 16 duoc dong nam 1986, hoan cai nam 2008, 2010. Viéc ghi nam
dong/nam hodn cdi trong s6 kiém tra an toan ky thudt phwong tién thiy néi dia
ciia cdc Chi cuc ¢6 sai sot, thiéu ndm déng phwong tién. Nhu viy, sai sot ghi
thiéu nim dong tau tai cac so kiém tra an toan k¥ thuat cta tau Hung Phu 16
thudc vé cac Chi cuc dang kiém.

Xét, khi ky hop déng bao hiém, nguyén don da giao du toan bd ho so
phap ly cua tau Hung Phu 16 trong d6 bao gom ca Glay ching nhan dang ky
phuong tién thuy ndi dia do S¢ Giao thong Van tai Can Tho cdp, thé hién nam
dong tau 13 1986 cho bi don; viéc nay cho thiy nguyén don khong khai bao gian
dbi vé nam déng tau. Khi nhan du ho so, bi don phai c¢6 trach nhiém kiém tra lai
thong tin phap ly theo quy dinh tai Dleu 3.2 cua H0‘p ddéng bao hiém ngay
25/8/2010: “Khi nhdn dwoc gidy yéu cau bao hiém va cdc tai liéu lién quan néu
¢ Diéu 3.1, _nguoi bao hiém sé xem xét va tién hanh kiém tra tinh trang thuc té
ciia tau. Néu tau thuc sw dam bdo cdc dzeu kién hoat dong theo quy dinh phap
ludt, nguoi bio hiém sé chdp nhdn va cdp Gidy chitng nhdn bao hiém cho tau”
nhung bi don khong thuc hién kiém tra ma lai ky Hop dong bao hiém ngay
25/8/2010 va cap Gidy chimg nhan bao hiém cho nguyén don. Vi vy, c6 co s&
xéac dinh nguyén don khong khai bao gian doi vé nam dong tau Hung Phu 16
nhu bi don trinh bay, ma 13i thudc vé bi don khong kiém tra tinh trang tau Hung
Phti 16 nhu ndi dung tai Céng van sé 208/CV-PC46 ngay 01/8/2011 cia Co
quan Canh sat diéu tra Cong an tinh Khanh Hoa d3 néu: “... Phong kinh doanh
khéng tién hanh kiém tra tinh trang tau nhung van chdp nhdn va ky hop dong
bado hiém than tau la khéng ding quy dinh...”.

+ Vé xé4c dinh tri gia than tau Hung Phu 16:

Co quan Canh sat diéu tra Cong an tinh Khanh Hoa da két luan gia mua
ban sa lan (trude khi duge cai tao thanh tau Hung Phu 16) la 605.000.000 dong
theo Hop dong kinh té s6 106/HP-PT ngay 28/5/2010.

Cén ctr Hop dong dich vu s6 35/NTS/KD-2010 gitta Cong ty HP va Cong
ty Nha Trang thi sa lan dd dugc cai tao thanh tau Hung Phu 16 vdi so tién 1a
667.076.031 dong.

Nhu vay, du co s¢ xac dinh tri gia tau Hung Phu 16 1a: (605.000.000 dong
+667.076.031 dong) = 1.272.076.031 dong; day la gia tri tau Hung Phi 16 dugc

thé hién trén s6 sach, chung tir mua ban chir khong phai la gia thi truong cua tau
Hung Phu 16 tai thoi diém giao két hop dong bao hiém.

V& nguyén tic, dé xac dinh duoc gia thi trudng cua tau Hung Phu 16 thi bi
don/Tong cong ty TC phai tu xac dinh gié tri tai san va tu chiu trach nhiém hoac
trung cau don vi chuyén mén dé thim dinh gi tai san. Tuy nhién, bi don khong
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thuc hién tham dinh gia d6i voi tau Hung Phu 16 trudc khi giao két hop dong
bao hiém 1a vi pham nghia vu “cung cdp day di thong tin lién quan dén hop
déng béo hiém, giai thich cac diéu kién, diéu khodn bao hiém cho bén mua béo
hiém” theo quy dinh tai Khoan 1 Piéu 19 Luat Kinh doanh béo hiém, dan dén co6
diéu khoan tai hop ddng bao hiém khong rd rang vé viée xac dinh tri gia tau
Hung Pht 16 va mirc bdi thudng bao hiém.

~ Tai Dicu 21 Lujt Kinh doanh bao hiém quy dinh: “Trong truong hop hop
dong bao hiem c6 diéu khoan khong ré rang thi diéu khoan do dwoc giai thich
theo hwdng co loi cho bén mua bao hiem”.

Nhu vdy, trong truong hop nay 16i dugc xac dinh thudc vé bi don/Tong
cong ty TC nén viéc xac dinh tri gid tau Hung Pha 16 phai theo hudng co loi
cho nguyén don/ Coéng ty HP theo diéu luat da vién dan. Thuc té, tau Hung Phu
16 da bi tai nan va hi¢n tai khong con nén khong thé thuc hién dugc tham dinh
gia tai san. Vi vdy, ban an so thim xéac dinh tri gid tau Hung Phu 16 theo thoa
thuén cua hai bén da ky tai Hop dong bao hiém véi so tién 1.500.000.000 dong
1a ¢6 can cir; ding quy dinh phap luat. Do d6, Hoi dong xét xtr khong chip nhan
yéu cau khang céo cua bi don.

Xét, quyét dinh cua ban an so thim tuyén vé 13i suét bi don phai chiu d6i
vOi nguyén don néu cham thuc hién trong giai doan thi hanh an Ia khong chinh
xac; vi vay cap phuc thim sua lai phan nay cho dung véi quy dinh tai Diém b,

Khoan 1, Piéu 13 Nghi quyét sd 01/2019/NQ-HDTP ngay 11/01/2019 cua Hoi
dong tham phan Toa 4n nhan dén tbi cao.

Do stra ban 4n so tham, nén ngudi khang cdo 1a bi don khong phai chiu an
phi phuc tham; hoan tra lai tién tam ing &n phi phic thdm cho bi don.

Xét, viéc stra mot phén ban 4n so thim, Toa an cép so thAm khong c6 16i
vi trong giai doan phuc tham cac duong su ndp bod sung tai lidu, ching clr giai
trinh vé hd so phap 1y cua bi don va qua trinh thyc hién hop ddng nén duogc xem
1a ¢o tinh tiét méi tai cip phuc tham. Cac phan khac ctia ban 4n so thim khéng c6
khang cdo, khang nghi di phat sinh hiéu luc phap luat, Hoi dong xét xir phuc
tham khong xét.

Vi cac lé trén,

QUYET PINH:

- Cian ct Khoan 2 Piéu 308; Khoan 2 Diéu 148; Piéu 313 Bo luat T
tung dan su; Piéu 306 Luat Thuong mai; Khoan 2 Diéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc hoi quy
dinh vé an phi, 1 phi Toa an.

- Khong chap nhan yéu cau khang céo cta bi don Toéng cong ty TC. Sira
mot phan Ban an dan sy so thadm sb 707/2020/KDTM-ST ngay 01/9/2020 cua
Toa an nhan dan Quan C, Thanh phé HO Chi Minh. Cuy thé:

Xu:



Chép nhén toan by yéu cau khoi kién cua Cong ty HP:

1. Buoc Tong cong ty TC bdi thudng bao hiém cho Cong ty HP vé sur ¢b tau
Hung Phu 16 bi tai nan, gdm cac khoan sau:

- Tri gia than tau: 1.500.000.000 dong.
- Chi phi truc vét tau: 308.000.000 dong.
- Chi phi van chuyén tau dén kho sau truc vét: 30.800.000 dong.

- Tién 1ai do chdm boi thudng bao hiém (tinh tir ngay 11/3/2011 dén ngay
01/09/2020): 1.572.174.000 dong.

Tong cong: 3.410.974.000 (Ba 1y, bon tram muoi triéu, chin tram by
muwoi bon ngan) dong.

2. Budc Cong ty HP thanh toan cho Tong cong ty TC sO tién ban thanh 1y
xac tau Hung Phu 16 1a 204.182.550 (Hai tram lé bon triéu, mot tram tam muoi
hai ngan, nam tram nam muoti) dong.

3. Cac duong sy thyuc hién thanh toan tién ngay sau khi ban an co6 hiéu luc
phap luat tai co quan Thi hanh 4n dén sy ¢ thAm quyén.

Ké tir ngdy bén dugc thi hanh 4an (nguyén don hodc bi don) c6 don yéu
cau thi hanh an cho dén khi thi hanh 4n xong néu bén phai thi hanh an (nguyén
don hoac bi don) khong thi hanh thi hang thang bén phai thi hanh &an con phai tra
thém sd tién 13i theo mue 13i suit duoc quy dinh tai Piéu 306 Luat Thuong mai
tuong Gng véi thoi gian va sb tién chim tra.

4. An phi so tham:

- Tong cong ty TC phai chiu 100.219.480 (Mot tram tri¢u, hai tram muoi
chin ngan, bon tram tam muwoi) ddng; ndp tai co quan Thi hanh an dan sy co
tham quyén.

- Cong ty HP phai chiu 10.209.127 (Muwoi triéu, hai tram lé chin ngan,
mét tram hai mwoi bay) ddong; nhung duoc khau trir vao s tién tam tng an phi
d3 ndp 38.477.510 (Ba muroi tdm triéu, bon tram bdy muwoi bdy ngan, ndm tram
muoi) ddng; theo Bién lai thu s6 AB/2010/03523 ngay 04/02/2012 cua Chi cuc
Thi hanh an dan sy Quan C, Thanh phé HO Chi Minh. Hoan tra lai cho Cong ty
HP s tién chénh l1éch 13 28.268.382 (Hai mwoi tam triéu, hai tram sau muoi tam
ngan, ba tram tdm muoi hai) dong.

5. An phi phac tham:

Téng cong ty TC khong phai chiu an phi phic tham nén duge hoan tra lai
tién tam Ung an phi phuc thAm ma Cong ty TC di ndp 2.000.000 (Hai triéu)
dong theo cac Bién lai thu s6 AA/2019/0007933 ngay 12/10/2020 (s6 tién
300.000 dong) va Bién lai thu s6 AA/2019/0032600 ngay 10/11/2020 (s6 tién
1.700.000 d6ng) ctua Chi cyc Thi hanh an dan sy Quan C, Thanh phd H6 Chi
Minh.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an (18/3/2021).



Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an Dan su thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh 4n theo quy dinh tai céac biéu 6, 7, 7a, 7b
va 9 Luat Thi hanh &n Dan su; thoi hi¢u thi hanh an duoc thuc hién theo quy
dinh tai Diéu 30 Luat Thi hanh 4n Dan sy (stra ddi, bd sung nam 2014).

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- TAND tdi cao; THAM PHAN-CHU TQA PHIEN TOA
- TAND cép cao tai TPHCM;

- VKSND cép cao tai TPHCM;

- VKSND TPHCM;

- TAND Quan C;

- Chi cuc THADS Quan C;

- Cac duong sy;

- Luu: VT, hd so Vvu an.

Lé Cong Toai
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