TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TAY NINH Poc 1ap — Tw do — Hanh phuc

Ban 4n s6: 03/2018/KDTM-PT
Ngay: 02-02-2018

VIV tranh chap hop dong thi
cong xay dung cong trinh

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thim phén - Chii toa phién toa: Ba Lwu Anh Nguyét
Cdc Tham phén:  Ong Pd Vin Thinh

Ba Nguyén Thi Thay Phugng

- Thu ky phién toa: Ba Hd Thi Bao Ngoc — Thu ky Toa an nhan dén tinh
Tay Ninh.

- Dgi di¢n Vign Kiém sdt nhan dan tinh Tay Ninh: Ong Bui Vin Bao -

Kiém sat vién tham gia phién toa.

Trong ngay 02 thang 02 nam 2018, tai tru s& Toa an nhan dan tinh Tay
Ninh xét xtr phuc thim cong khai vu 4n kinh doanh thwong mai thy 1y so:
16/2017/TLPT-KDTM ngay 01 thang 11 nim 2017 vé tranh chap hop dong thi
cong xay dung cong trinh.

Do ban an kinh doanh thuong mai so thim sb: 09/2017/KDTM-ST ngay
20 thang 9 ndm 2017 ctia Toa 4n nhan dan thanh phd T4y Ninh, tinh Tay Ninh bj
khéang cao.

Theo quyét dinh dwa vy an ra xét xir phic tham s6: 16/2017/QDPT-
KDTM ngay 28 thang 11 nam 2017, gitta cac duong su:

- Nguyén don: Cong ty c6 phan D;

Dia chi tru s&: Sb 04, duong S6 6, khu Trung tam do6 thi C, phuong T,
thanh phé V, tinh Ba Ria — Viing Tau.

Nguoi dai dién hop phap cua nguyén don:

Ong Lé Pinh T — Chirc vy: Chu tich Hoi ddng quan tri, 1a ngudi dai dién
theo phap luat.

Ong Nguyén Anh H, sinh nim 1959; Dia chi: S6 86 duong N, phuong R,



thanh phd V, tinh Ba Ria — Viing Tau la ngudi dai dién theo uy quyén (Theo vin
ban Gy quyén ngay 24-01-2018) (C6 mit).

- Bi don: Cong ty c6 phén xi ming F;

Pia chi tru s¢: S6 433 Dai 10 30/4, Phuong M, thanh phé T, tinh Tay
Ninh.

Nguoi dai dién hop phap cua bi don:

Ong Hoang Canh N — Chirc vu: Cha tich Hoi dong quan tri, 1a nguoi dai
dién theo phap luit.

Ong Nguyén Viét T, sinh nim 1970, dia chi: 86M/4 dudng H, Khu phd
M, phuong T, Quan M, Thanh phdé H6 Chi Minh 13 ngudi dai dién theo ty
quyén (Theo vin ban Gy quyén ngay 23-6-2016) (C6 mit).

- Nguroi ¢6 quyén loi, nghia vu lién quan: Cong ty ¢6 phin T;

Dia chi tru so: 150 dudng P, phuong B, Quan M, Thanh phé H6 Chi
Minh.

Dija chi méi: S6 148 duong T, phuong N, Quan M, Thanh phé HO Chi
Minh.

Ngueoi dai dién hop phdp ciia Cong ty cé phan T: Ba Nguyén Hoang K —
Chtrc vu: Tong Giam déc, 1a ngudi dai dién theo phap luat (Vang mat).

- Ngueoi khdng cdo: Cong ty ¢6 phan D.
NOI DUNG CUA VU AN:

Theo don khéi kién va trong qud trinh gidi quyét vu dn, nguoi dai dién
hop phdp cia nguyén don Céng ty c¢é phan D trinh bay:

Ngay 30-7-2008, Coéng ty cd phan Xi miang F ky hop dong sé
175/2008/HDTC-TAFICO giao cho Cong ty c¢6 phan T thi cong xy dung 15
nha Block 2 can, theo cong nghé 3D thudc cong trinh khu nha & cho can bd cong
nhan vién va chuyén gia 12 ha — Dy 4n Nha may xi mang T tai xa T, huyén T,
tinh Ty Ninh, véi gia tri hop dong 1a 7.784.836.660 dong. Thoi gian hoan thanh
cong trinh 14 75 ngay bao gdm ca thir bay, chu nhat. Nhung tir ngay 30-7-2008
dén ngay 13-3-2009, Cong ty c6 phan T chi moi thi cong phan mong gid tri
345.396.800 dong, cong trinh cham theo quy dinh cua hop dong. Vi vy, ngay
13-3-2009 tai s6 9-19 H, Quan M, Thanh phé H6 Chi Minh, Céong ty ¢ phan Xi
miang F cung véi Cong ty c6 phan T va Cong ty c¢b phan D ky phu luc hop dong
s6 01/PLHD giao cho Cong ty c6 phan D tiép tuc thi cong Cong trinh 15 nha
Block 2 can.



Phu luc Hop dong s6 01 thay ddi diéu khoan vé tai khoan giao dich; trach
nhiém thuc hién Hop ddng chuyén tir Cong ty c6 phan T sang cho Cong ty cb
phan D; gia han thoi gian thi cong, thudng phat. Cong ty c6 phan Xi ming F
cam két thanh toan cac dot nghiém thu, quyét toan, thanh 1y hop dong truc tiép
cho Céng ty c¢b phan D. Sau d6, Cong ty cd phan Xi ming F tiép tuc ky céc phu
luc hop ddng s6 02, 03, 04, 05, 06 bd sung diéu khoan gia han thanh quyét toan
hop ddng cho Cong ty ¢ phan D.

Cong trinh xay dung dd hoan thanh va ban giao cho Cong ty ¢6 phan Xi
miang F va Cong ty c6 phan D tién hanh 1ap bién ban d6i chiéu va xac nhan cong
ng. Xac dinh khéi luong xay lip hoan thanh cong trinh 13 7.594.890.870 dong;
Cong ty c6 phan D di xuat hoa don VAT cho Cong ty c6 phan Xi ming F
7.594.890.870 dong. Hai bén ciing xac nhan tong sd tién Coéng ty cd phan Xi
ming F d4 thanh toan cho Cong ty ¢ phan D 1a 3.124.803.157 dong.

Sau d6, Coéng ty c6 phan Xi mang F tiép tuc thanh toan cho Cong ty cb
phan D ngay 17-01-2011 s6 tién 400.000.000 ddng, ngay 26-01-2011 thanh toan
500.000.000 dong, ngay 01-7-2011 1a 400.000.000 dong, ngay 10-6-2013 Ia
100.000.000 dong. Tong cong la 4.524.803.157 dong, con lai 3.014.340.183
dong khong thanh toan.

Can ctr vao gidy moi hop giai quyét cong no s6 1158/CV — TAFICO ngay
19-8-2013 ctia Cong ty c¢b phan Xi ming F, ngdy 22-8-2013 hai Cong ty da hop
va Cong ty ¢ phan Xi ming F chi thira nhan tra cho Coéng ty c6 phan D
289.646.652 dong nén cudc hop khong dat két qua.

Tai don khoi kién ngay 21-01-2015 Céng ty ¢6 phan D yéu cau Cong ty
c6 phan Xi ming F phai thanh toan s6 tién 13 2.668.943.383 ddng (da doi trur thi
cong phan moéng 345.396.800 dong) va thanh toan tién 13i chim tra theo 14i suat
ng qué han trung binh trén thi truong 13 0,83% tam tinh 14 1.067.577.353 dong.

Tai phién toa so tham, ngudi dai dién theo ty quyén ciia Cong ty ¢ phan
D yéu cau Cong ty c6 phan Xi ming F thanh toan cho Cong ty ¢ phan D sb tién
1a 1.333.651.728 dong (sd tién nay di ddi trir phan gia ¢b mong va gia tri tAm
3D ma Coéng ty c6 phan T da thyuc hién 1a 1.680.688.455 dong), dong thoi thanh
toan tién 14i cham tra tir ngay 01-11-2011 cho dén ngay xét xtr 1a 50 thang 09
ngay x i suat 1,25%/ thang.

Nguoi dai dién theo iy quyén cia Cong ty ¢ phdan Xi mang F 6ng
Nguyén Viét T trinh bay:

Ong T thira nhan ngay 30-7-2008, Cong ty c6 phan Xi ming F va Cong ty
cd phan T c6 ky hop dong sé 175/2008/HDTC-TAFICO vé viéc xay dung 15
nha Block 2 cén, theo cong nghé 3D thudc cong trinh khu nha & cho can bd cong
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nhan vién va chuyén gia 12 ha — Dy 4n Nha mdy xi mang T, véi gia tri hop dong
13 7.784.836.660 dong.

Trong qua trinh thuc hién hop dong, Cong ty c¢6 phan T c6 dé nghi Cong
ty c6 phan Xi ming F ky hop dong 03 bén giao cho Coéng ty cd phan D 1am nha
thau phuy thi cong dé dam bao thoi gian thi cong. Nén ngay 13-3-2009, cac bén
¢6 ky cac Phu luc Hop dong s6 01/PLHD. Noi dung chu yéu gom:

“Piéu 1: Cong ty cbd phan T giao cho Cong ty c6 phan D lam thau phu.
Piéu 2: Thay dbi tai khoan thanh toan sang tai khoan ciia Cong ty co phan D,
gilt nguyén quyén va nghia vu cta Cong ty c6 phan T. Piéu 3: Phé duyét nha
thau phu”.

Phu luc Hop ddng nay khong quy dinh bat ky quyén va nghia vu nao cta
Cong ty c6 phan D va Céng ty cd phan Xi ming F, va khong thé 1a hop dong
gitta Cong ty c¢6 phan Xi ming F va Cong ty c¢b phan D. Viéc cac bén thoa thuan
chuyén tién vao tai khoan cta Cong ty c¢6 phan D khong thé 1am phat sinh quan
hé hop dong giita Cong ty cd phan Xi mang F va Cong ty cd phan D, ¢ cac hoa
don chimg tir chuyén tién kém theo.

Giita Cong ty c6 phan T va Cong ty c6 phan D c6 quan hé hop dong theo
hinh thirc Nha thau chinh va Nha thau phu, néu c¢6 tranh chép khi thuc hién hop
dong thi hai Cong ty phai cin ctr vao Hop dong phu di ky véi nhau dé giai
quyét.Viéc Cong ty c6 phan D khoi kién Cong ty ¢6 phan Xi ming F vé tranh
chap hop dong xay dung sd 175 1a khong o cin ctr. Cong ty ¢b phan Xi ming F
khéng dong ¥ vi Cong ty cd phan D khong c6 tham quyén tranh chap Hop dong
50 175.

Nay Cong ty ¢ phan Xi ming F khong dong ¥ thanh toan cho Cong ty c6
phan D khoan tién nao.

Céng ty €6 phan T, Toa dn da tién hanh cdc thii tuc niém yét hop 1é nhiéu
lan nhung Cong ty cé phan T khong dén va khéng cé vin ban thé hién y kién.

Tai bdn dn so tham sé 09/2017/KDTM-ST ngay 20 thing 9 nam 2017 ciia
Toa dn nhén dén thanh phé Tay Ninh, tinh Tay Ninh quyét dinh:

Can cu Diéu 4, Piéu 306 Luat kinh doanh thuong mai nam 2005; Diéu
290, 309, 408 B0 luat dan sy 2005; Diéu 76 Luat xay dung nam 2003; Phép 1énh
s6 10/2009/PL-UBTVQHI12 ngay 27/02/2009 cua Uy ban thuong vu Qubc hoi
quy dinh vé an phi, 1& phi Toa an;

Chap nhan mot phan yéu cau khoi kién ctia Cong ty c6 phan D.

- Budc Cong ty ¢ phan Xi ming F tra cho cho Cong ty cd phan D sé tién
289.646.652 ddng va tién 1ai tinh dén ngay 20-9-2017 1a 163.903.798 dong.
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Tong cong: 453.550.450 (bon tram ndm muoi ba triéu nam trdm ndm muoi
nghin bom trdam nam muroi) ddng.

- Béac yéu cau cua Cong ty c¢6 phan D doi Cong ty c6 phan Xi mang F tra
s6 tién 1.044.055.076 (mdt ty khong tram bon muoi bon tridu khéng tram nam
muoi [dm nghin khéng tram bay muoi sdu) ddng.

Ngoai ra, ban an so thdm con tuyén vé an phi, 13i suat cham thi hanh an,
quyén va nghia vu thi hanh an, quyén khang céo theo luat dinh.

Tai Quyét dinh sta chita, bo sung ban an so tham sé 03/2017/QD-
SCBSBA ngay 24-10-2017 ctia Toa 4n nhan dan thanh phd Tay Ninh dinh chinh
phan Quyét dinh cua ban an so tham sé 09/2017/KDTM-ST ngay 20 thang 9
nam 2017 nhu sau: “..Bac yéu cau cua Cong ty c6 phan D doi Cong ty c6 phan
Xi mang F tra sb tién 1.044.005.076 (mét ty khéng tram bon mueoi bon triéu
khéng tram 1é ndm nghin khéng tram bay muwoi sdu) dong...”.

Ngay 26-9-2017, Cong ty c6 phan D khang céo yéu cau Toa an cip phuc
tham sira ban an so tham theo huéng budc Cong ty ¢b phan Xi ming F thanh
toan so tién ng goc 1a 1.333.651.728 dong va tién 14i theo 13i suat qua han trung
binh trén thi truong ké tir ngay 01-11-2011 dén nay cho Cong ty cd phan D véi
1y do ban 4n so tham c6 sai st trong viéc ap dung phap luat.

Tai phién toa, dai dién Vién kiém sat nhan dan tinh Tay Ninh phat biéu y
kién:

Vé t6 tung: Hoi dong xét xtr, Tham phan va Thu ky phién toa da tudn thu
ding theo quy dinh cuia Bo luat tb tung dan sy. Viéc chép hanh ctia nguoi tham
gia t6 tung thuc hién ding theo quy dinh ctia Bo luat T6 tung Dan su.

Vé noi dung: Bé nghi Hoi dong xét xir khong chap nhan khang céo cia
Cong ty c¢o phan D, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can ctr vao tai liéu, chirng ctr da dugc ki€ém tra, xem xé€t tai phién toa, két
qua tranh tung tai phién toa, y kién cua dai dién Vién Kiém sat, Hoi dong xét xur
nhan dinh:

[1] Vé thu tuc t6 tung: Nguoi dai dién hop phap cia nguoi cd quyén loi
nghia vu lién quan Cong ty co phan T la ba Nguyén Hoang K di dugc Toa 4n
tri¢u tap hop 1€ nhiéu lan nhung Véng mit nén cin ct theo khoan 2 Diéu 296 cua
Bo luat TH tung dan sy, HO1 déng xét xir tién hanh xét xur Véng mat ba Nguyén
Hoang K.

[2] V& quan hé tranh chap: Pay la vu kién vé tranh chip kinh doanh



thuong mai thudc tham quyén giai quyét ciia Toa an cap huyén, thanh phd thudc
tinh, Cong ty ) ph?m Xi mang F co tru sé tai sb6 433 Pai 10 30/4, Phuong 1,
thanh phé Tay Ninh, tinh Tay Ninh nén thudc thim quyén giai quyét ctia Toa an
nhan dan thanh phd T4y Ninh 1a dung theo quy dinh tai Diéu 30, Diéu 35 va
Piéu 39 Bo luat T6 tung dan su ndm 2015.

[3] V& thoi hiéu: Cong ty ¢ phan Xi mang F vi pham nghia vu tra ng tir
ngay Cong ty ¢ phan Xi ming F c6 Cong van dbi chiéu cong no 1a ngay 19-8-
2013 dén ngay Toa 4n nhan dan Quan 1, Thanh phd HO Chi Minh nhan don khai
kién ctia nguyén don 1a ngdy 13-3-2015 va chuyén don cho Toa 4n nhan dan
thanh phd T4y Ninh thu 1y 13 con trong thoi hiéu khoi kién.

[4] V& noi dung: Xét thdy ngay 30-7-2008 giita Cong ty c6 phan Xi ming
F va Cong ty c6 phan T ky hop dong sé 175/2008/HDTC-TAFICO vé viéc giao
nhan thau thi céng xdy dung 15 nha Block 2 cin theo cong nghé 3D thudc cong
trinh khu nha & cho can by cong nhan vién va chuyén gia 12ha - du 4n nha may
xi mang T4y Ninh. Theo thoa thuan tai Diéu 3 cia hop dong thi thoi han hoan
thanh 1 75 ngay (bao gom ca thir bay, chil nhat, ngay 1& va ngay tét), thoi gian
thuc hién tir ngdy 15-8-2008 dén ngay 28-11-2008. Hop dong da duoc thuc
hién, nhung sau d6 Cong ty c6 phan T gip khé khin vé mat nhan lyc, ky thuat
khong dam bao tién d6 thi cong nén di ky hop dong lién danh sb
46/HPLD.DIC-TKM véi Cong ty ¢ phan D. Vi vay, vao ngay 13-3-2009 Cong
ty c6 phan Xi ming F cung v&i Cong ty cd phan T va Cong ty c6 phan D ky phu
luc hop ddng s6 01/PLHD b6 sung Hop dong s6 175/2008/HDTC-TAFICO giao
cho Céng ty ¢6 phan D tiép tuc thi cong Cong trinh 15 nha Block 2 cin va thay
d6i dicu khoan vé tai khoan giao dich, bén Cong ty co phan Xi ming F cam két
thanh toan truc tiép gia tri khoéi luong dugc nghiém thu, gia han thoi gian thi
cong, thudng phat, quyét toan, thanh 1y hop dong truc tiép cho Cong ty cd phan
D.

Trong qué trinh thyc hién, gitta Céng ty cd phan Xi mang F, Cong ty cd
phﬁn T va Cong ty ¢ ph?m D tiép tuc ky cac phu luc hop déng s6 02, 03, 04, 05,
06 vé gia han thyc hién hop dong va diéu chinh don vi xuat hoa don thué gia tri
gia ting; diéu chinh thiét ké tuong thu hoi 3D panel bang kéo thép, diéu chinh
giam gié tri hop dong 1a 189.947.793 dong.

Ngay 21-7-2010, giita Cong ty cd phan Xi mang F v6i Cong ty co phan T
va Cong ty c6 phan D d3 1ap bién ban nghiém thu hoan thanh hang muc cong
trinh dé dwa vao st dung. Qua két qua kiém tra chat lugng cong viéc xay dung
dat va da két luan chép nhan nghi¢m thu dua cong trinh vao st dung. Nhu vay,
trach nhiém thuc hién Hop ddng dugc chuyén tir Cong ty c6 phan T sang cho
Cong ty c6 phan D. Hop dong da hoan thanh, chat lugng “ khong dat” khong co.
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[5] Xét yéu cau khang cdo ctia Cong ty c6 phan D thi thiy rang:

Can ctr vao Hop ddng s6 175/2008/HDTC-TAFICO ngay 30-7-2008 giita
Cong ty c6 phan Xi ming F va Cong ty cd phan T vé gia tri hop dong ban dau 1a
7.784.838.660 ddng. Trong qua trinh thuc hién da diéu chinh giam gia tri hop
d6ng 1an thir nhat 1 189.947.793 ddng nén gia tri quyét toan hop ddng con lai 1a
7.594.890.870 dong. Sau d6, diéu chinh giam gia tri quyét toan lan 2 la
55.747.530 dong nén gia tri hop dong con lai 1a 7.539.143.340 dong. Can ctr vao
cac ban ddi chiéu cong no ciia Cong ty c¢6 phan D va Cong ty c6 phan Xi ming
F (bat luc 60, 71, 72, 241) thi dén ngay 31-12-2013 Cong ty c6 phan Xi ming F
con ng Cong ty cd phan D sb tién 3.014.340.183 dong. Tuy nhién tai phién toa,
Cong ty c6 phan D chdp nhan ddi trir phan gia ¢ mong va gia tri tim 3D do
Cong ty cb phan T thyuc hién c6 gia trj 1 1.680.688.455 ddng nén Cong ty cb
phan D thay ddi yéu cau khéi kién chi yéu cau Cong ty xi mang F tra cho Cong
ty c6 phan D s6 tién con lai 1a 1.333.651.728 dong (trong d6 sb tién ng chua
thanh toan 13 289.646.652 dong, s tién Cong ty c6 phan Xi miang F khiu trir
tién Cong ty co phan T tam ng 1a 1.044.005.076 d6ng) va tinh tién 13i theo 1ai
suat quéa han ké tir ngay 11-7-2013 cho dén ngay xét xir so tham 1a ngay 20-9-
2017.

Hoi dong xét xir xét thdy: Can ctr vao muc 2.2 Piéu 3 ctua Hop dong lién
doanh s6 46/HPLD DIC-TKM niam 2008 giira Cong ty c¢b phan D va Cong ty ¢b
phan T da théng nhat phan chia cong viéc cu thé nhu sau:

- Cong ty cb phan D tryc tiép to chirc bd may nhan su thi cong cong trinh,
dai dién cho lién doanh trong viéc lién hé truc tiép v6i chu dau tu 1am céac thu
tuc ho so lién quan. Trong qua trinh thi cong cong trinh 1am céc thu tuc hd so
hoan cong, thanh quyét toan cong trinh, nhan tién thi cong tir chu dau tu, bao
hanh cong trinh.

- Cong ty cb phan T: Cung cip toan bo tdm 3D dé thi cong cong trinh. Chi
dao giam sat k¥ thuat, chuyén giao cong nghé thi cong tdm 3D tai cong trinh cho
Cong ty cb phan D.

Do d6, theo hop dong lién doanh nay thi Cong ty co phan D 1a Cong ty
duogc tryc tiép 1am thi tuc hoan cong, truc tiép thanh quyét toan cong tinh, truc
tiép nhan tién tir chu dau tu 13 Cong ty c¢6 phan Xi mang F nén Cong ty c6 phan
Xi mang F cé trach nhiém thyuc hi¢n vi¢c thanh quyét todn cong trinh va thanh
toan cac khoan tién thi cong cong trinh theo hop dong sé 175 tryc tiép cho Cong
ty cd ph?ln D. Piéu nay cling da duoc thé hién tai Piéu 1 va DPiéu 2 cua Phu luc
hop dong sd 01/PLHD vé viéc bd sung Hop dong sé 175/2008/HDTC-TAFICO



ngay 13-3-2009 ky két giita Cong ty c6 phan Xi mang F, Cong ty c6 phan T va
Cong ty c¢d phan D (but luc 22, 23, 24).

Ngoai ra, khi Cong ty cd phan Xi ming F ky cac phu luc hop dong s6 01,
02, 03, 04, 05 va 06 (bat luc tir 22 dén 34) v6i Cong ty cd phan T va Cong ty cd
phan D ciing khong thé hién viéc chuyén giao thu hoi tién tam tng bang cach
khau trir theo ty 1& 35% gia tri khdi luogng hoan thanh cong trinh cua ting dot
thanh toan theo tiéu myc 5.2 Piéu 5 ciia Hop ddng s6 175 cho Cong ty c6 phan
T nén viéc Cong ty c6 phan Xi ming F cho rang di tam ung cho Cong ty cb
phan T sd tién 2.724.693.531 ddng (trong do6 cb sb tién 1.044.005.076 dong) va
dé nghi Cong ty c6 phan D khau trir vao sb tién ma Cong ty ¢ phan Xi mang F
con ng Cong ty c¢d phan D 1a khong c6 can ct chdp nhan. Boi 18, trong hop dong
lién doanh sé 46/HPLD DIC-TKM nim 2008 khong c6 diéu khoan ndo quy
dinh Céng ty c6 phan T dugc nhén tién tam tng trude tir Cong ty cd phan Xi
ming F ma chi thuc hién viéc cung cap toan bd tdm 3D dé thi cong cong trinh va
giam sat k¥ thuat chuyén giao cong nghé thi cong tdm 3D tai cong trinh cho
Cong ty c6 phan D nén tai phién toa Cong ty cd phan D dong ¥ khau trir phan
mong va gia tri tim 3D cho Cong ty c6 phan T véi s6 tién 1.680.688.455 dong 1a
phi hop, Toa 4n cap so tham budc Cong ty co6 phan Xi ming F thanh toan cho
Cong ty ¢ phan D sb tién ng g con thiu 14 289.646.652 dong va 163.903.798
d6ng tién 14i 1a phu hop.

Tuy nhién, d6i v6i s6 tién ma Cong ty c¢b phan Xi mang F di tam tmg cho
Cong ty cb phan T 1 2.724.693.531 dong (tai phiéu chi ngay 25-8-2008 but luc
s6 24), Toa an cap so tham khau trir toan bd cho Cong ty c6 phan D 1a chua phu
hop. Bai 1& can ctr vao ho so quyét toan cong trinh thi Cong ty c¢b phan T chi
dugc khau trir s6 tién phan méng va gia tri tam 3D do Cong ty ¢6 phan T thuc
hién tri gia 1.680.688.455 dong theo yéu cau khang cdo ciia Cong ty co phan D
1a phu hop. S6 tién con lai 1a 1.044.005.076 déng Cong ty c6 phan T truc tiép
nhan tir Cong ty ¢ phan Xi mang F thi Cong ty c6 phan T c6 nghia vy hoan tra
lai cho Céng ty c6 phan Xi mang F, Cong ty c6 phan D khong c6 nghia vu khau
trir sO tién nay. Do d6, Hoi dong xét xtr can chip nhan yéu cau khang céo cua
Cong ty co phan D, sira ban an so thdm theo huéng budc Cong ty cd phan Xi
ming F ¢6 trach nhiém tra cho Cong ty co phan D so tién 289.646.652 dong va
tién 14i ciia s tién nay 1a 163.903.798 dong va hoan tra sb tién 1.044.005.076
ddng tién Cong ty c6 phan Xi mang F di tam ung cho Cong ty c6 phan T (sau
khi can trir phan moéng va gia tri tim 3D do Coéng ty c¢b phan T thyc hién 1a
1.680.688.455 ddng). Nén can budc Cong ty ¢d phan Xi ming F c6 trach nhiém
tra cho Cong ty co phan D s tién tong cong 1a 1.497.555.526 dong, trong do
tién ng goc 1a 1.333.651.728 do6ng (gém sd tién 289.646.652 ddong va



1.044.005.076 dong) va tién 1i 1a 163.903.798 déng. Khong chip nhan yéu cau
tinh s6 tién 13i dbi véi s tién 1.044.005.076 dong cua Cong ty cb phan D.

Riéng ddi voi sé tién Cong ty cd phan T di nhan tam tng tir Cong ty cb
phan Xi ming F sau khi ddi trir phan méng do Cong ty c6 phan T thuc hién va
phan gia tri tdm 3D tong cong 1a 1.680.688.455 ddng, con lai sd tién tam tng 13
1.044.005.076 ddng can budc Cong ty c¢b phan T hoan tra lai cho Cong ty co
phan Xi mang F 1a phu hop.

[6] V& an phi kinh doanh thuong mai so tham: Do sira ban 4n so thim nén
can stra lai 4n phi kinh doanh thuong mai so thAm nhu sau:

Cong ty xi ming F phai tra cho Cong ty ¢ phan D s tién 1.497.555.526
ddng nén phai chiu tién an phi kinh doanh thuong mai so thim 1a 36.000.000
dong + (1.497.555.526 — 800.000.000) x 3% = 56.927.000 dong.

Cong ty ¢ phan T phai tra cho Cong ty c6 phan Xi ming F s tién

1.044.005.076 ddng nén phai chiu tién 4n phi kinh doanh thuong mai so tham la
36.000.000 dong + (1.044.005.076 — 800.000.000) x 3% = 43.320.000 dong.

Cong ty c6 phan D khong phai chiu tién an phi kinh doanh thuong mai so
tham.

Vé 4n phi kinh doanh thwong mai phuc thim: Do khang céo ctia Cong ty
¢ phan D dugc chap nhan nén Cong ty c6 phan D khong phai chiu tién 4n phi
kinh doanh thuong mai phtic thAm theo quy dinh tai Diéu 29 ctua Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016 quy dinh vé muc thu, mién, giam, thu,
ndp, quan ly va sir dung an phi va I¢ phi Toa an.

QUYET PINH:

Can ct vao khoan 2 Diéu 308 cua Bo luat T tung dan sy; cac Diéu 290,
309, 408 ctia Bo luat Dan sy nam 2005; Piéu 112 Luat Xay dung nam 2014;
Phép 1énh s6 10/2009/PL-UBTVQH12 ngay 27-02-2009 ciia Uy ban thudng vu
Quéc hoi quy dinh vé 4an phi, 16 phi Toa 4an; Nghi quyét sb
326/2016/UBTVQH14 ngay 30-12-2016 quy dinh vé muc thu, mién, giam, thu,
ndp, quan ly va sir dung an phi va I¢ phi Toa an.

1. Chéap nhan khang cao ctia Cong ty ¢ phan D.

Stra ban 4n so tham.

Chap nhan mot phan yéu cau khoi kién ciia Cong ty c6 phan D.

Budc Cong ty co phan Xi ming F co trach nhiém tra cho Cong ty co phan
D s6 tién tong cong 1a 1.497.555.526 ddong (Mot ty bdn tram chin muoi bay triéu



nam trim ndm muoi 1am nghin nam trim hai muoi sau dong), trong do tién no
gbc 1a 1.333.651.728 ddng va tién 14i 13 163.903.798 dong.

Budc Cong ty ¢ phan T c6 trach nhiém hoan tra cho Cong ty c¢b phan Xi
ming F s tién tam Gng 1a 1.044.005.076 ddng (Mot ty khong traim bdn muoi
bbn triéu khong trim 16 nam nghin khong trim bay muoi sau dong).

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi duoc thi hanh an (ddi
v6i s tién phai tra cho nguoi dugc thi hanh an) cho dén khi thi hanh 4n xong,
tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién
141 cua sd tién con phai thi hanh an theo 13i suat quy dinh tai khoan 2 Diéu 468
cua Bo luat Dan sy nam 2015.

2. V& 4n phi:
2.1. V& &n phi kinh doanh thuong mai so tham:

Cong ty c6 phan xi mang F phai chiu tién an phi kinh doanh thuong mai
so tham 13 56.927.000 dong.

Cong ty ¢ phan T phai chiu tién an phi kinh doanh thuong mai so tham 1a
43.320.000 dong.

Cong ty c6 phan D khong phai chiu tién an phi kinh doanh thuong mai so
tham. Chi cuc Thi hanh an dan sy Quan 1, Thanh phé Ho6 Chi Minh hoan tra lai
cho Cong ty ¢ phan D sb tién tam tng an phi di nop 1a 53.365.207 dong theo
bién lai thu s6 0005081 ngay 12-8-2015 ctia Chi cuc thi hanh an dan s Quén 1,
Thanh phé H6 Chi Minh.

2.2. V& an phi kinh doanh thwong mai phuc tham:

Cong ty co phan D khong phéi chiu tién an phi kinh doanh thuong mai
phuc tham. Chi cyc Thi hanh an dan sy thanh phd Tay Ninh, tinh Tay Ninh hoan
tra lai cho Cong ty cd phan D s tién tam Gng 4n phi phuc tham da nop 1a
2.000.000 dong theo bién lai thu sb 0004600 ngay 12-10-2017 ctia Chi cuc Thi
hanh 4n dan sy thanh phd Tay Ninh, tinh Tay Ninh.

Trong trudng hop ban 4n, quyét dinh duoc thi hanh theo quy dinh tai Piéu
2 Luat Thi hanh an dan su thi nguoi duge thi hanh an dan sy, nguoi phai thi
hanh 4n dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu
nguyén thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6,
7 va 9 Luat Thi hanh 4n dan sy, thoi hi€u thi hanh 4n dugc thyc hién theo quy
dinh tai Diéu 30 Luat thi hanh an dén su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
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Noi nhin: TM. HQI PONG XET XU PHUC THAM
_TANDCC: THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Tdy Ninh,; ~ 7 s

- TAND thanh phd Tdy Nink; (Da ky)

- CCTHADS thanh pho Tdy Ninh;

- CCTHADS Qugn 1, TP.HCM;

- Cac dvuong su;

- Phong KTNV;
- Luu ho so; i
- Luu tdp dn; Luu Anh Nguyét

11



