TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH QUANG NGAI Doc lap - Tw do - Hanh phiic

Ban 4n s6: 37/2018/DS-PT
Ngay: 26-3-2018
VIV tranh chap yéu cau L hay hop
dong chuyen nhuong co phan va
boi thudng tién cb tirc.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG NGAI

- Thanh phan Hpi dong xét xir phic thim gom cd:

Thdm phan - Chii toa phién tod: Ong V& Minh Tién

Cac Tham phan: Ong Nguyén Vin Nam

Ong Nguyén Puc Diing

- Thae ky phién toa: Ong b Quang Hai - Thu ky Toa an, Toa an nhan dan tinh
Quang Ngai.

- Dai di¢n Vign kiém sdt nhan dan tinh Qudng Ngdi tham gia phién toa: Ong
V4 Vian Quyén - Kiém sat vién.

Ngay 26/3/2018 tai try s¢ Toa an nhén déan tinh Quang Ngai m¢ phién toa xét
xu phic tham cong khai vy an thu 1y s6 36/2017/TLPT-DS ngay 13/11/2017, ve viéc
“Tranh chadp yéu cau huy hop dong mua ban co phan va boi thuong tién co tuc”.

Do ban 4n dén sy so tham s6 37/2017/DSST ngay 18/9/2017 ctia Toa 4n nhan
dan thanh pho Q bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phuc tham s6 107/2018/QP-PT ngay
08/01/2018, gitra cac duong su:

- Nguyén don: Ba Phan Thi K, sinh nam 1955;

Cu trii tai: T6 10, phuong L, thanh phé Q, tinh Quang Ngi, c6 mit.
- Bi don:

1. Ba Tran Thi Minh D, sinh nam 1957;

Cu tra tai: To dan phé 3, thi tran L, huyén T, tinh Quang Ngii, cd don xin xét
XU vang mat.

2.Ba V5 Thi Cam N, sinh nim 1967;



Cu tra tai: S6 149 duong N, phuong T, thanh phé Q, tinh Quang Ngai.

Nguoi dai dién theo 1y quyén cua bi don ba Vo Thi Cam N: Ba Ngl}yén Thi
Bich T, sinh ndm 1956, cu trh tai: S0 22/18 duong L, phuong N, thanh pho Q, tinh
Quang Ngai (Theo van ban Gy quyén ngay 02/6/2016), c6 mat.

- Neuwoi ¢é quyén loi, nghia vu lién quan:

1. Cong ty C6 phan Pudng Q.

Pia chi: S6 02 duong N, phuong Q, thanh phd Q, tinh Quang Ngii.

Nguoi dai dién theo phap luat: Ong V& Thanh B, chirc vu: Tong giam dbc.

Nguoi dai dién theo uy quyén: Ong Nguyén Thé B, chirc vu: Ké toan trudng
(Theo van ban iy quyén ngay 26/3/2016), c6 mat.

2. Chi cuc Thi hanh 4n déan sy thanh phé Q.
Dia chi: S6 226 duong N, phuong N, thanh phd Q, tinh Quang Ngii.
, Nguoi dai dién theo phap luat: C)ng Pham Van K, chuc vu: Chi cuc truong,

vang mat.

3. Ba Nguyén Thi Minh T1, sinh nim 1980.

4. Ong Nguyén Thanh T, sinh nam 1983.

5. Ba Nguyén Thi Minh T2, sinh nim 1985.

Cung cu tra tai: TO 10, phuong L, thanh phd Q, tinh Quang Ngai.

Nguoi dai dién theo uy qu)jé‘n cua nguoi co quyejn loi, nghia vu lién quan chi
Nguyen Thi Minh T1, anh Nguyén Thanh T, chi Nguyén Thi Minh T2: Ba Phan Thi

K, sinh nam 1955, cu tra tai: S6 06 dudong B, phuong L, thanh phé Q, tinh Quang
Ngéi (Theo van ban iy quyén ngay 02/3/2016), c6 mat.

- Nguoi khang cao: Ba Phan Thi K la nguyén don trong vu an.
NOI DUNG VU AN:

Tai don khoi kién ngay 12/8/2015, cic don khoi kién bé sung ngay 22/9/2015,
19/11/2015, 03/12/2015, va tai phién toa, nguyén don ba Phan Thi K trinh bay:

Nam 2006, gitra ba V3 Thi Cam N, Thi hanh an thanh phd Q va Cong ty Co
phan Buong Q da cau két vOi nhau, gia chir ky cua chong ba la ong Nguyen Dinh D
dé chuyen nhuong 1.985 cd phan v6i hinh thitc “gidy chuyén nhugng cb phan” dé
chiém doat 1.985 c6 phan cia chong ba.

Ba yéu cau toa an giai quyéet huy hop dong mua ban c6 phan ma cac bén da gia
mao chir ky cua chong ba. Buoc ba V6 Thi Cam N phai tra lai cho ba va cac con cua
ba bao gom cac khoan sau:



- Tién mit: 1.096.806.500 dong va 75.362 ¢6 phiéu x 97.000 dong/1 cO phicu =
7.458.586.000 dong. Tong cong so tién 8.555.392.500 dong (Tam ty, nam tram nam
muoi lam tri€u, ba tram chin muoi hai nghin, ndm tram dong).

Tai ban tw khai ngay 22/01/2016, cdc bién ban ldy 101 khai va tai phién toa bi
don ba Tran Thi Minh D trinh bay:

Trudce diy vo chong ba K, 6ng D ¢ no ba mot khoan tién theo ban an cua Toa
an tinh Quang Ngai, sau d6 da c6 quyét dinh thi hanh &n ctia Chi cuc thi hanh an dan
su thanh pho Q thi hanh khoan tién n¢ nay.

Nam 2006, Thi hanh an thanh phd Q phat hién 6ng D chong ba K ¢6 1.985 ¢b
phan tai Cong ty ¢ phan Pudng Q, nén co quan Thi hanh an dé ké bién, cudng ché
s6 ¢6 phan nay va chi tra no cho ba. Sau do, ba ban sO ¢6 phan nay cho mot ngudi
dan 6ng lam viéc tai Cong ty c6 phan Puong Q ma ba khong nhd 13, vé sau nay ba
khong con biét gi vé s ¢6 phiéu nay nira. Khi Co quan Thi hanh an tién hanh ké
bién, cudng ché s6 Co phan nay cua 6ng D thi vg chong ba K, 6ng D ciing da khiéu
nai va da dugc giai quyet khiéu nai. Nay ba K y€u cau khoi kién ba va ba N tra lai
1.985 ¢6 phan va yéu cau boi thuong co tirc thi ba thay khong co co sd, viéc thi hanh
an ké bién, cudng ché c6 phiéu cua 6ng D dé tra no cho ba 1a hoan toan ding, nén
viéc khoi kién cua ba K 1a khong ¢o co s0.

Tai ban tw khai ngay 03/3/2016, cdc bién ban ldy 10i khai va tai phién toa
nguoi dai dién theo 1ty quyén ciia bi don bd V5 Thi Cam N la ba Nguyén Thi Bich T
trinh bay:

Vao khoang thoi gian nam 2006, ba N c6 mua 1.985 co phan trong s6 va gidy
chuyén ‘nhugng cd phan ghi tén Nguyén Dinh D ctia mot ngudi ba khong nhé rd
trude cong Cong ty co phan Puong Q. Viéc mua ban hoan toan tu do, dai tra, sau do6
ba dem s6 va gidy chuyen nhuong 1én Cong ty lam thu tuc sang tén cho ba. Luc do,
ba mua ¢ phan cua nhiéu ngudi va khong ai ¢6 ¥ kién gi, tir nim 2006 dén nam
2015 ba nhan tién cb tc hang nim ciing khong ai c6 ¥ kién gi.

Nay ba K khoi kién yéu cqu huy hop dong chyyen nhuong c6 phan va yéu cau
ba boi thuong tién c6 tire s6 tién 8.555.392.500 dong, ba hoan toan khong dong y
voi1 yéu cau khaéi kién nay, vi ba K khoi kién khong ¢6 co so.

Tai vén ban trinh bay y kién ngay 28/01/2016, cac bién ban ldy loi khai va tai
phién toa, Chi cuc Thi hanh dn dan sw thanh pho Q trinh bay:

Ba Phan Thi K lién tuc c6 don khiéu nai, t6 cao gui dén cac co quan cho rang
Co quan thi hanh an dan sy thanh phé Q, Cong ty cd phan Buong Q va ba V6 Thi
Cam N cau két gia mao chir ky ctia chong ba dé chiém doat 1.985 cd phan cua
chdng ba 13 6ng Nguyén Dinh D. Ngoai ra, ba K con khiéu nai, td cdo 6ng Nguyén
V - Chip hanh vién Chi cuc Thi hanh an déan su thanh phd Q di vi pham phap luét
trong qua trinh thi hanh an. Sy viéc da dugc Cong an tinh Quang Ngai va Cong an
thanh phd Q, Cuc Diéu tra Vién kiém sat nhan dan Téi cao da tra 101 cho ba K.

3



Nguyén sé c6 phan ma ba K yéu cau c6 ngudn goc nhu sau: Trude day, vo
chdng ba K c6 ng ba D theo ban an ctia Toa an tinh Quang Ngii ¢ hiéu luc phap
luat, sau d6 Co quan thi hanh an déan sy thanh phd Q t6 chtc thi hanh ban an nay va
d3 c6 quyét dinh cudng ché thi hanh an d6i voi 1.985 ¢ phan dung tén 6ng Nguyén
Dinh D dé thi hanh chi tra cho ba D twong duong véi sé tién 19.850.000 dong tai
thoi diém thi hanh an nim 2006. Sau d6, ba P dem sd cb phan nay ban cho ai l1a
quyén cua ba B, Co quan thi hanh an khong 1d va ciing khong can thiép vao viéc
mua ban nay.

Luc thi hanh 4n cudng ché sb co phan nay thi chong ba K 13 dng D ciing biét rd
va cling da thyuc hién viée khiéu nai dén thi hanh 4n va Co quan thi hanh an dan sy
thanh pho Qdaco quyet dinh giai quyet khiéu nai tra 101 cho 6ng D. Viéc khoi kién
yéu cau huy hop dong chuyen nhuong c¢d phan va yéu cau ba V4 Thi Cam N phai tra
cb phiéu va bdi thudng cb tirc cho ba khong lién quan gi dén viée cudng ché, ké bién
thi hanh ban an cua Chi cuc Thi hanh an dan sy thanh phé Q. Viéc chuyen nhuong
co phan 1a viéc ciia ba B chir khong lién quan gi dén thi hanh 4n nita, vi c6 phan thi
hanh an da chi tra cho ba D theo quy dinh ctia phap luat.

Tai van ban trinh bay ngay 16/12/2015 cua Cong ty cé phan Puong Q, Cac
bién ban lay loi khai va tai phién toa, Cong ty Co phan Puong Q trinh bay:

Nguodn goc sd ¢6 phan: Vao ngay 21/4/2006, ba T3 dai dién Cong ty cd phan
Puong Q ¢6 giao 1.985 c6 phan pho thong ciia 6ng Nguyén Pinh D cho co quan Thi
hanh an déan su thanh phd Q theo quyét dinh cudng ché thi hanh an ctia Co quan thi
hanh an dan sy thanh ph Q. Sau do, co quan Thi hanh an giao cho al thi Cong ty co
phan DPuong Q khong biét. Pén thoi diém nam 2006, Cong ty cb phan DBuong Q
nhan dugc sd ¢d phan va hop dong chuyén nhuong ctia ba V5 Thi Cam N cung cip
thi cong ty lam thu tuc sang tén cho ba N 1am chu sé hitu tir 46 dén nay. Theo khoan
5 Piéu 87 Luét Doanh nghiép nim 2005 va Diéu 16 Cong ty cd phan Puong Q thi sb
o phan dung tén 6ng Nguyén Dinh D 13 ¢6 phan pho thong nén dugce tu do chuyén
nhuong bang van ban theo cach thong thuong hodc trao tay co phan. Viéc ba N nam
gilr s6 ¢o phan pho thong trén va hop dong chuyén nhugng ciia ba V& Thi Cam N
cung cap thi Cong ty lam thi tuc sang tén cho ba N 1a dung theo quy dinh cta phap
luat.

Ban dn so 37/2017/DSST ngay 18/9/2017 ciia Toa dn nhéan ddn thanh pho O
da xur.

1. Khong chap nhén yéu cau khoi kién cta ba Phan Thi K vé viéc huy Hop
dong chuyen nhuong cd phan ngay 20/9/2006 giira 6ng Nguyén Dinh D véi ba V3
Thi Cam N.

2. Khong chp nhan yéu cau khoi kién ctia ba Phan Thi K vé viéc doi lai 1.985
cO phan va boi thuong thiét hai tr viéc chuyén nhuong c¢6 phan voi tong so tién
8.555.392.500 dong (Tam ty, ndm tram nam muoi lam triéu, ba tram chin muoi hai

4



nghin, nim tram déng) cho ba Phan Thi K va cac con ba K gom Nguyén Thi Minh
T1, Nguyén Thanh T va Nguyén Thi Minh T2.

Ngoai ra, ban an so tham con tuyén an phi va quyén khang cdo cua cac duong
su.

‘Ngay 02/10/2017, ba Phan Thi K c6 don khang céo v6i ndi dung yéu cau Toa
an cap phuc tham chap nhan yéu cau khaoi kién cua ba.

Y kién cia dai dién Vién kzem sdt nhan dan tinh Quang Ngai:

- Viéc tuan theo phap luat t6 tung trong qua trinh giai quyét vu an ctia Tham
phan , Thu ky, Hoi dong xét xir dung theo quy dinh tai Diéu 285, 286, 287, 294, 298
cta Bo luat to tung dan sy nam 2015.

- Bdi v6i nguoi tham gia té tung tir khi Toa an cép phic tham thu Iy vu 4n cho
dén thoi diém xét xir da thuc hién ding cac quy dinh tai Diéu 70, 71, 72, 85, 86 va
234 cta BO luat td tung dan sy nam 2015.

- V& hinh thte: Pon khang cdo ctia ba Phan Thi K 1a hop 18 va trong thoi han
luat dinh theo quy dinh tai Piéu 271,272, 273 caa Bo luat to tung dan sy nam 2015.

- Vé ndi dung: Sau khi bi cudng ché 1.985 c6 phan, 6ng Nguyén Pinh D da
c6 khiéu nai dén co quan thi hanh an va di duoc co quan thi hanh an giai quyét
khiéu nai. Ong D khong thuc hién viéc khiéu nai 1an hai nén viéc co quan thi hanh
an cudng ché 1.985 ¢6 phan ctia 6ng D giao cho ba Tran Thi Minh D 1a ding phap
luat. Theo Luat Doanh nghiép 2005 thi 1.985 ¢6 phan 1a c6 phan pho thong, nén
dugc ty do chuyén nhuong, vi vay viée ba Vo Thi Cam N mua lai s6 c6 phan nay
khong vi pham phap luat. Glay chuyén nhuong c6 phan ngay 20/9/2006 la hop thurc
hoa viéc chuyen nhuong c6 phan cho ba N, dng D khong con so htru 50 ¢o phan nay
nira, nén yéu cau khoi kién cua ba K 1a khong ¢6 can cir. Toa an cap so tham khong
chap nhén yéu cau khoi kién cua ba K 1a dung phap luat, ba K khang cdo nhung
khong c6 ndi dung gi méi, do d6 dé nghi Hoi dong xét xtr ap dung khoan 1 Diéu 308
Bo luat t6 tung dan sy ndm 2015 giit nguyén ban 4n so tham, khong chip nhan
khéang cdo cua ba K.

NHAN PINH CUA TOA AN:

Xét khang céo ciia bi don ba Phan Thi K, Hoi dong xét xir thy rang:

[1] Vo chong ong Nguyén Dinh D va ba Phan Thi K phai thi hanh ban 4n dan
su phuc tham s6 10/DSPT ngay 27/02/2002 cua Toa an nhan dan tinh Quang Ngai,
theo ban an thi dng D va ba K phai trd ng cho ba Tran Thi Minh D sd tién
216.365.773 ddng. Vi dng D, ba K khong ty nguyén thi hanh 4n nén ngay
11/4/2006, 6ng Nguyén V la chép hanh vién cta co quan Thi hanh an thi xa Q (nay
1a Chi cyc Thi hanh an dan sy thanh phé Q) di ra Quyét dinh cudng ché s6 06/QD-
CC.THA thu hdi 1.985 cd phan cua ong D tai Cong ty cd phan buong Q, tuong
duong sb tién 19.850.000 dong (01 cb phan tri gia 10.000 dong nhu Piéu 1& nim
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2005 cua Cong ty o phan Puong Q quy dinh) dé tra ng cho ba B. Ngay 21/4/2006,
ong Nguyen V va dai dién Cong ty co phan Puong Q 1ap bién ban giao nhan gidy to
c6 gia (cd phiéu) 1a 1.985 cd phan mang tén Nguyen binh D, nhu vay ké tir thoi
dlem nay ong Nguyén Pinh D khéng con sé hiru dbi v6i 1.985 ¢6 phan tai Cong ty
cb phan Puong Q.

[2] Sau khi ba DB duogc co quan thi hanh &n giao s6 s& hitu c¢6 phan cta ong
Nguyén Dinh D dbi v6i s6 co phan trén, ba D khai dd chuyén nhuong cho ngudi
khac ba khong nhd 13 ai. Ba V& Thi Cam N khai mua lai s6 c¢6 phan trén ciia mot
nguoi ba khong nho tén, dé hop thirc hoa s cd phan nay cho ba N thi ngay
20/9/2006 Cong ty c6 phan buong Q lap gidy dé nghi chuyen nhuong co phan ghi
bén chuyén nhuong 1a 6ng Nguyén Dinh D, bén nhan chuyén nhuong 13 ba V5 Thi
Cam N.

[3] Xet vé quy trinh chuyen nhuong quyen so hiru 1.985 ¢6 phan cho ba Vd
Thi Cam N theo Glay chuyén nhuong 6 phan ngay 20/9/2006 ghi bén chuyén
nhuong la 6ng Nguyén Dinh D 1a sai vé thu tyc. Pai dién Cong ty c0 phan Duong Q
khai co quan thi hanh 4n cudng ché thi hanh an d6i vdi 1.985 c¢6 phan cua 6ng
Nguyén Dinh D, sau d6 giao cho ai thi Cong ty khong biét. Pai dién Chi cuc thi
hanh 4n dan su thanh phé Q khai sau khi cudng ché thi hanh &n thi giao so6 so hiru co
phan cta 6ng Nguyén Pinh D cho ba B, con ba B chuyén nhugng cho ai, nhu thé
nao thi co quan thi hanh an khong biét. Tuy nhién, nhu nhan dinh tai phan [1],
quyén sé hitu tai san 1a 1.985 c6 phan cua 6ng Nguyén Dinh D di cham dut ké tur
khi cong ty c¢6 phan Puong Q chuyén giao 1.985 cb phan cua 6ng Nguyén Dinh D
cho dng Nguyén V, Chip hanh vién Thi hanh an dan su thanh phd Q theo bién ban
giao nhan ngay 21/4/2006, dé thi hanh an cho ba Tran Thi Minh P va ba P di phat
sinh quyén so hiru dbi voi 1.985 ¢d phan cua 6ng Nguyén Pinh D ké tir ngay
29/4/2006 (Thi hanh an dan su thanh phd Q 1ap phiéu chi 19.850.000 dong cho ba
D). Tai khoan 1 Diéu 251 B6 lut dan su ndm 2005 quy dinh: “Quyén sé hitu doi voi
mot tai san cham diet khi tai san dé bi xir ly dé thuc hién nghia vu cua chu so hitu
theo quyét dinh ciia Toa dn hodc co quan nha nwée cé tham quyén khdc, néu phap
ludt khong c6 quy dinh khac”. Nhu vay, ba K va cac con cua ba K khong con quyen
loi gi d6i v6i 1.985 ¢b phan cua ong D.

[4] Vivay, Toa an cap so tham khong chap nhén yéu cau khoi kién ctia ba Phan
Thi K vé viéc yéu cau huty Hop dong chuyen nhugng c6 phan (Glay chuyén nhuong
cd phan) ngay 20/9/2006 ghi bén chuyen nhuong la 6ng Nguyén Dinh D véi ba Vo
Thi Cam N, va khong chap nhan yéu cau khoi kién ciia ba Phan Thi K vé viée doi lai
1.985 ¢ phan va bdi thuong thiét hai tir viéc chuyén nhugng cd phan véi tong sb
tién 8.555.392.500 dong (Tam ty, nam tram nam muoi lam triéu, ba tram chin muoi
hai nghin, nam tram ddng) 1a c6 co s0, dung phap luat. Tai phién toa phuc tham, ba
K thay d6i ndi dung khang cao, yéu cau doi lai 1.985 cd phan va boi thuong thiét hai
tir viéc chuyén nhuong co phan v6i téng so tién 7.889.413.500 dong (Bay ty, tm
trim tdm muoi chin triéu, bén trim mudi ba ngan, nim traim dong) nhung ba K ciing
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khong dua ra duogc chimg ctr gi méi chimg minh cho yéu cau cia minh. Do d6, Hoi
dong xét xir khong chap nhan khang cao cua ba K.

[5] Dé nghi cua dai dién Vién kiém sat nhan dan tinh Quang Ngai phu hop voi
nhan dinh trén, dugc chap nhan.

[6] V& an phi:
An phi dan sy so thim: Giit nguyén nhu ban 4n so tham.

Anﬁ phi dan su phic :chérp: Ba Phan Thi K dugc mién nop tién an phi Sién su
phuc tham theo Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Quoc hoi.

Vi cac lé trén,
QUYET PINH:

Can ctr khoan 1 Diéu 308 Bo luat té tung dan su; khoan 1 Piéu 251 Bo luét
dan sy nam 2005; Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy
ban Thuong vu Québc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va su
dung an phi va 1€ phi Toa an.

~ Khong chap nhan khang cdo ctia ba Phan Thi K. Giit nguyén ban an dén sy so
tham s6 37/2017/DSST ngay 18/9/2017 cua Toa &n nhan dan thanh phd Q.

Tuyén xur:

1. Khong chap nhn yéu cau khoi kién cia ba Phan Thi K vé viéc huy Hop
dong chuyén nhugng c6 phén (Gidy chuyén nhugng c6 phan) ngay 20/9/2006 ghi
bén chuyén nhugng 1a 6ng Nguyeén Pinh D vé1 ba Vo Thi Cam N.

2. Khong chap nhéan yéu cau khai kién ciia ba Phan Thi K vé viéc doi lai 1.985
cd phan va boi thuong thiét hai tir viéc chuyén nhuong c6 phan véi tong s tién
7.889.413.500 dong (Bay ty, tam trdm tdm muoi chin triéu, bon trim muoi ba ngan,
nim tram déng) cho ba Phan Thi K va c4c con ba K gébm Nguyén Thi Minh T,
Nguyén Thanh T va Nguyén Thi Minh T2.

3. Ba Phan Thj K dugc mién nop tién an phi dan su so tham va an phi dan su
phuc tham, hoan tra cho ba K 9.925.000 dong (Chin triéu, chin trim hai muoi lim
ngan dong) tién tam Gmg an phi da ndp theo Bién lai thu tién tam Ung an phi, 1¢ phi
toa an s6 0000424 ngay 08/12/2015 caa Chi cuc Thi hanh 4n dan su thanh phd Q.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Quang Ngi; THAM PHAN - CHU TQA PHIEN TOA
- TAND, VKSND TP.Q;

- Chi cuc THADS TP.Q;
- Cac duong su;



- Luu: HO so; Toa Dan su.

(baky)

V6 Minh Tién



