TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Poc 1ap - T do - Hanh phic

Ban 4n s: 193/2023/HC-PT

Ngay: 20-6-2023

Viv:“ Khiéu kién quyét dinh hanh
chinh trong linh vic qudan 1y dat
dai”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gom cé:

Tham phan - Chui toa phién toa: ~ Ong Lé Phwéc Thanh

Cdc tham phén: Ong Pham Ton

Ong Pham Viin Hop

- Thu ky phién toa: Ba Poan Thi Thu Hién, Thu ky Toa 4n nhan dan cap
cao tai Pa Nang.

- Pgi dign Vién Kiém sdt nhan déan cdp cao tgi Pa Nang tham gia phién
toa: Ong Nguyén Thé Vinh - Kiém sét vién.

Ngay 20 thang 6 nim 2023, tai diém cau trung tdm tru sé Toa 4n nhan dan
cap cao tai Pa Nang két ndi voi diém cau thanh phan tai try sé Toa 4n nhan dan
tinh Khanh Hoa xét xur phiic thAm cong khai vu 4n hanh chinh thu 1y sb
347/2022/TLPT-HC ngay 05 thang 12 ndm 2022 vé viéc: “Khiéu kién quyét
dinh hanh chinh trong linh viec qudn 1y ddt dai”.

Do Ban 4n hanh chinh so thim s6 34/2022/HC-ST ngay 21/9/2022 ctia Toa
an nhan dan tinh Khanh Hoa bi khang cdo; gitta cac duong su:

- Nguwoi khdi kign: Ba Tran Thi Y. Pia chi: S6 E C, TDP P, phuong C,
thanh pho C, tinh Khanh Hoa - C6 mat.

Dai dién theo uy qqyén ciia ba Tran Thi Y: Ong Bui Trong S. Pia chi: TDP
L, phuong C, Thanh pho C, tinh Khanh Hoa- C6 mat.

Nguoi bao vé quyén va loi ich hop phap cho ba Y: Ong Huynh Tuén K.
Dia chi: S6 A N, phuong P, thanh phd N, tinh Khanh Hoa - C6 mat.

- Ngwoi bi kién:

1. Cha tich Uy ban nhéan dan phuong C, thanh phé C, tinh Khanh Hoa.
Nguoi dai dién theo phép luat: Ong B6 Van T; Chu tich - C6 mat.

Nguoi bdo vé quyén va loi ich hop phdp: Ong Phan Van C — Cong chirc dia
chinh phuong C - C6 mat.
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2. Chii tich Uy ban nhan dan thanh phé C, tinh Khanh Hoa- Vang mit.

Nguoi bao vé quyén va lgi ich hop phdp: 6ng Nguyén Vin D - Chuyén
vién, Phong Tai nguyén va Moi truong thanh phd C, tinh Khanh Hoa- C6 mat.

Nguoi khang cdo ba Tran Thi Y.
NOI DUNG VU AN:

* Theo Pon khoi kién dén ngay 10/02/2020, Pon khoi kién b6 sung ngay
02/3/2020 va qua trinh t6 tung, nguoi khoi ki¢n ba Tran Thi Y, nguoi bdo v¢
quyén va loi ich hop phap éng Huynh Tuan K trinh bay:

Nam 1995, gia dinh ba Tran Thi Y tir mién B vao N dé lam an kinh té.
Luc do, gia dinh khi d6 qua kho khan, khong c6 nha cira, dat dai dé lam an, sinh
séng. Nam 2000, gia dinh ba Y chuyén dén thi tran B, C (nay 1a t6 dan phd L,
phuong C, thanh phd C) va da dugce ong Tran Xuan H cho ¢ nho trong cin nha
cap 4 c6 dién tich khoang 80m®. Thoi diém do, phia sau can nha ba Tran Thi Y &
nho 12 mot hé rac dé ngudi dan xung quanh bo rac thai hang ngay rat do ban, hoi
th6i va khong ai don dep. Thay vy, gia dinh ba Tran Thi Y da bo cong stic ra
don dep, céi tao hd rac véi muc dich 1a tréng rau, chan nudi heo, ga, vit va lam
nha tam dé & vé6i dién tich khoang 170m? (sau day viét tdt la Lé dat). Tir 46 dén
nay, gia dinh ba Y st dung 6n dinh, khong 14n chiém, tranh chép vO1 hd dan nao,
chinh quyén dia phuong khong cé v kién gi. Nam 2013, ba Y ¢6 don xin mua Lo
dat nhung chua duogc giai quyét. Nam 2016, ba Y tiép tuc co don dé nghi Uy ban
nhan dan thanh phd C (sau ddy viét tit la UBND phuong C) giai quyet vi¢c mua
Lo dat thi khoang thang 8/2016, UBND phuong C moi ba Y 1én Uy ban nhan
dan phuong C (sau ddy viét tat la UBND phudng C) hop dé giai quyét viéc xin
mua dét cta ba. Tai cudc hop di néu y kién ctia UBND phuong C ¢ chinh sach
ban Lo dat cho ba tir nim 2013 nhung vi ban cong viéc nén UBND phudng C
chua giai quyét. UBND phuong C quyét dinh phdi hop cung véi UBND phuong
C giai quyét viéc ban Lo dat cho ba.

Nhung ngay 13/5/2017, Chu tich UBND phudng C ban hanh Quyét dinh
s6: 98/QP-KPHQ vé viéc ap dung bién phap khic phuc hiu qua, budc gia dinh
ba Tran Thi Y phai thyc hién bién phap khic phuc hau qua do di c6 hanh vi vi
pham hanh chinh quy dinh tai khoan 1 Piéu 10 Nghi dinh sé 182/2004/ND-CP
ctia Chinh phti ngay 29/10/2004 va khoan 1 Diéu 9 Nghi dinh 105/2009/ND-CP
cua Chinh phu ngay 11/11/2009 quy dinh xt phat vi pham hanh chinh trong linh
vuc dat dai (sau day viét tat 1a Quyét dinh sb: 98/Qb-KPHQ) voi ly do gia dinh
ba Y da chiém sir dung dat dé 1am bép tam, chudng nudi heo, nudi ga giy mui
héi thdi 6 nhiém moi truong trong khu dan cu. Ngay 06/6/2019, Cha tich UBND
phuong C tiép tuc ban hanh Quyét dinh sé: 115/QD-CCKP vé viéc cudng ché
budc thyc hién bién phap khic phuc hau qua (sau day viét tat 1a Quyét dinh so:
115/Qb-CCKP).

Khong dong ¥ véi hai Quyét dinh trén, ba Y da khiéu nai dén Chu tich
UBND phuong C. Ngay 12/8/2019, Chu tich UBND phuong C ban hanh Quyet
dinh s6: 145/QD-UBND vé viéc giai quyét khiéu nai lan dau (sau day viét tat la
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Quyét dinh s6: 145/0P-UBND) véi ndi dung khong chap nhan khicu nai, gifr
nguyén Quyét dinh s6: 98/QD-KPHQ va Quyét dinh s6: 115/Qb-CCKP.

Khong dong ¥ Quyét dinh sd: 145/QD-UBND, ba Tran Thi Y tiép tuc
khiéu nai dén Chu tich UBND phuong C. Ngay 21/01/2020, Chu tich UBND
phuong C ban hanh Quyét dinh s6: 79/Qb-UBND vé viée giai quyét khiéu nai
lan hai (sau day viét tit 1a Quyét dinh so: 79/Qb-UBND) v6i ndi dung khong
chap nhén yéu cau xem xét lai viéc st dung dat cua gia dinh ba Y, gilt nguyén
Quyét dinh sd: 98/QD-KPHQ va Quyét dinh s6 115/QD-CCKP voi 1y do: dién
tich dat dang sir dung c6 quy hoach cong vién cay xanh nén viéc dé nghi mua 16
dat ctia ba Tran Thi Y 13 khong phu hop quy dinh tai khoan 2 Piéu 118 Luat dat
dai 2013.

~ Ba Tran Thi Y va 6ng Huynh Tuan K yéu gﬁu khong giai quyét doi voi
doi y(’yi noi dupg cho gia dinh ba Y duoc mua }6 dat dqng st dung da duoc giai
quyét tai Quyét dinh s6: 98/QD-KPHQ va Quyét dinh s6: 115/Qb-CCKP.

~ D¢ nghi Hoi dong xét xir huy toan bd Quyét dinh s6: 98/QD-KPHQ,
Quyét dinh s6: 115/QD-CCKP, Quyét dinh sb: 145/QD-UBND va Quyét dinh
s6: 79/QD-UBND.

* Tai Van ban sé: 1971/UBND-NC ngay 05/6/2020 va Vin bdn sé:
3101/UBND-TNMT ngay 05/7/2022 cua Chu tich UBND phuong C va qua trinh
16 tung, nguwoi bi kién va nguwoi bdo vé quyén va lgi ich hop phdp ciia Chi tich
UBND phuong C trinh bay:

Lo dat ma ba Tran Thi Y trinh bay theo don khiéu nai thuéc mot phan
dién tich clia thira dat s6 261, t& ban d6 s6 08, dién tich 334,2m” toa lac tai To
dan phé L, phuong C, thanh phd C (sau ddy viét tdt la Thira dat sé6 261). Ngudn
gbc do Nha nudc quan ly sau ngay 30/4/1975 va giao cho b Truyén thanh (cti)
truc t1ep quan 1y, st dung. Nam 1996, thuc hién Quy hoach phan 16 theo Quyét
dinh s6: 997/QD-UBND ngay 01/11/1996 cia UBND tinh K, tai mit bang quy
hoach phan 16 ty 18 1/2000 (kém theo Quyét dinh sé: 997/0P-UBND), tong dién
tich: 4330m® gdm 04 nhom dat: Dét 16 gidi mo rong giao thong; dat giao thong;
dat cong vién cdy xanh va dat ¢. Sau khi thuc hién phan 16 dat nha o, dat giao
thong theo quy hoach dugc phé duyét, phan dién tich dat con lai la: 334,2m?
(hién nay la Thira dat so6 261) dé quy hoach 1am cong vién ciy xanh. Hién tai,
Nha nuée chwa dau tu xdy dung cong vién cdy xanh ma giao cho UBND phudng
C quan Iy. Nam 2005, ba Y tu ¥ cét bép tam khoang 20m? trén Thira dit s6 261
do UBND phuong C quan 1y. Nam 2012, ba Y tiép tuc 14n, chiém dit va tién
hanh rao, che chin phﬁn dién tich dit khoang 170m? dé chin nuoi heo, ga, vit va
lam bép nau rugu cho dén nay. Thang 11/2017, UBND phuong C kiém tra hién
trang phr:fm dién tich Thira dat s6 261 phat hién ba Y, lan, chiém dé st dung mot
phﬁn dién tich dat khoang 170m?. Hién trang cua phﬁn dién tich dét lan, chiém
d3 xay dung cac cong trinh: Bép tam, chudng heo, chudng ga, xay him vé sinh.

Chu tich UBND phuong C lap bién ban vi pham hanh chinh §6: 48/BB-
VPHC ngay 15/11/2017 v€ linh vyc dat dai va ban hanh Quyét dinh s6: 284/QDb-
KPHQ ngay 20/11/2017 vé viéc ap dung bi¢n phap khac phuc hadu qua do vi
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pham hanh chinh gy ra d6i v6i ba Tran Thi Y (sau ddy viét tdt la Quyét dinh
s6: 284/0P-KPHQ). Ly do khéng ra Quyét dinh xtr phat vi pham hanh chinh 1a
hét thoi hiéu xir phat vi pham hanh chinh. Dé bao dam thi hanh Quyét dinh sb:
284/QD-KPHQ, Chu tich UBND phuong C ban hanh Quyét dinh sb: 62/Qb-
CCKP ngay 02/4/2018 vé viéc cudng ché budc ap dung bién phap khic phuc
hau qua d6i v6i ba Tran Thi Y (sau ddy viét tat la Quyét dinh s6: 62/0P-
CCKP).

Uy ban nhan dan phudng C chua to chirc thi hanh cudng ché budc thyc
hién bién phap khic phuc hau qua, ba Tran Thi Y da c6 don khiéu nai ddi véi
Quyét dinh so: 284/QP- KPHQ va Quyet dinh sd: 62/Qb-CCKP, Chu tich
UBND phuong C giai quyét khiéu nai cua ba Y tai Quyet dinh s6: 102/QD-
UBND ngay 23/5/2018 (sau ddy viét tat la Quyét dinh sé: 102/0P-UBND) voi
ndi dung gilt nguyén toan b ndi dung Quyét dinh sd: 284/QD-KPHQ va Quyét
dinh s6: 62/QD-CCKP.

Khong dong Quyet dinh sé: 102/QD-UBND, ngay 18/6/2018 ba Tran
Thi Y tiép tuc 1am don khiéu nai dén Chu tich UBND phuong C.

Trén co so két qua xac minh ndi dung don khiéu nai ctia Phong Tai
nguyén va Méi trudng thanh phd C, Chu tich UBND phuong C ban hanh Quyét
dinh giai quyét khiéu nai (lan 2) d6i v6i ba Tran Thi Y tai Quyét dinh sb:
2446/QD-UBND ngay 19/12/2018 (sau day viét tat 1a Quyét dinh s6: 2446/QP-
UBND). Thi hanh Quyét dinh s6: 2446/QD-UBND, Chu tich UBND phuong C
ban hanh Quyét dinh sb: 50/QD-HBKPHQ ngay 25/02/2019 vé viéc hiy bo
Quyét dinh so: 284/QP-KPHQ, Quyét dinh s6 52/QD-HBCCKP ngay
25/02/2019 vé viéc hiy bo Quyét dinh sb: 62/QD-CCKP va Quyét dinh sb:
51/HB-GQKN ngay 25/02/2019 vé viéc hity bo Quyét dinh s6: 102/QD-UBND.
Ly do huy bo: ap dung Nghi dinh xir phat vi pham hanh chinh trong linh vuc dat
dai dé xir 1y d6i voi ba Tran Thi Y khong dang phép luét.

Ngay 10/05/2019, UBND phuong C xéc 1ap lai hd so vi pham vé linh vuc
dat dai ddi voi ba Tran Thi Y, Cha tich UBND phudng C ban hanh Quyét dinh
s6: 98/QD-KPHQ, do ba Y khong chip hanh nén Chi tich UBND phuong C ban
hanh Quyét dinh s6: 115/QD-CCKP.

Ba Tran Thi Y d3 nhan Quyet dinh sb: 98/Qb-KPHQ va Quyet dinh sb:
115/Qb-CCKP va lam don khiéu nai, khong dong ¥ v6i hai Quyét dinh nay. Noi
dung don: Yéu cau dinh chi thuc hién 02 Quyét dinh (sé: 98/0D-KPHQ va sé:
115/0P-CCKP) ddi véi gia dinh ba va xin duoc mua dién tich dat dang st dung,
khong chiém dat.

Sau khi tiép nhan don khiéu nai, Chu tich UBND phuong C da xem xét,
giai quyét don cta ba Tran Thi Y (lan dau) tai Quyét dinh sé: 145/QD-UBND
vo1 nd1 dung khong chép thuan nd1 dung khiéu nai cua ba Tran Thi Y, gifr
nguyén Quyét dinh s6: 98/QD-KPHQ va Quyét dinh sb: 115/QD-CCKP.

Ba Tran Thi Y khong dong ¥ Quyét dinh s6: 145/QD-UBND, tiép tuc lam
don khi€u nai gui dén Chu tich UBND phuong C, ba Y cho rang Quyét dinh so:
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98/QDb-KPHQ va Quyet dinh sé: 115/QD-CCKP 1a khong dung phap luat. Ly
do: Khong chiém dat va xem xét cho gia dinh xin mua 16 dat dang st dung.

Uy ban nhan déan thanh phd C di tiép nhan don cua ba Tran Thi Y, qua
kiém tra noi dung don khiéu nai cia ba Y khong co tinh tiét méi, cho rang
khong chiém dat va dé nghi UBND phuong C giai quyét cho ba xin mua phan
dién tich dat dang chiém dung. Trén co s& ho so da giai quyét tai Quyét dinh sb:
2446/QD-UBND; hd so 1am cin ctr dé ban hanh Quyét dinh sé: 98/QD-KPHQ,
Quyét dinh sb: 115/QD-CCKP va Quyét dinh sd: 145/QD-UBND. Cin cr Quyét
dinh s6: 997/QB-UBND ngay 01/11/1996 ciia UBND tinh K; viéc ba Tran Thi
Y qua céc nam 2005 va 2012 tu  rao, lan, chiém dat sir dung mot phan dién tich
dat khoang 170m?; hién trang trén phém dién tich dat 1an, chiém da xay dung cac
cong trinh: Bep tam chudng heo, chudng ga, xay ham vé sinh... Can ctr Diéu 36
Nghi dinh s6: 102/2014/ND-CP ngay 10/11/2014 vé xir phat vi pham hanh chinh
trong linh vuc dat dai, can ctr Nghi dinh s6: 182/2004/NB-CP ngay 29/10/2004
ctia Chinh phu va Nghi dinh s6: 105/2009/ND-CP ngay 11/11/2009 cta Chinh
pht quy dinh vé xr phat vi pham hanh chinh trong linh vuc dit dai dé xac 1ap ho
so xir phat vi pham hanh chinh d6i v6i ba Tran Thi Y. Tuy nhién, thoi hiéu xir
phat vi pham hanh chinh bang tién ddi v&i ba Tran Thi Y da hét, Chu tich
UBND phuong C khong ban hanh Quyét dinh xur phat vi pham hanh chinh
nhung ban hanh Quyét dinh sb: 284/Qb-KPHQ ngay 20/11/2017 (nay thay thé
12 Quyét dinh s6: 98/QD-KPHQ) vé viée ap dung bién phap khac phuc hau qua
do vi pham hanh chinh gy ra d6i v6i ba Tran Thi Y va dé bao dam thi hanh
Quyét dinh ap dung bién phap khic phuc hau qua, Cha tich UBND phuong C
ban hanh Quyét dinh sb: 62/QD-CCKP ngay 02/4/2018 (nay thay thé la Quyét
dinh s6: 115/0D-CCKP) vé viéc cudng ché budc thuc hién bién phap khic phuc
héu qua dbi v6i ba Tran Thi Y 13 dtng.

Chu tich UBND phuong C ban hanh Quyét dinh sb: 79/QD-UBND bac
toan bo ndi dung khiéu nai ctia ba Tran Thi Y d6i véi Quyét dinh sb: 145/QP-
UBND xéac dinh ba Tran Thi Y khiéu nai sai.

Viéc ba Tran Thi Y khoi kién 13 khong c6 co sd, Cha tich UBND phuong
C dé nghi gitr nguyén, yéu cau ba Tran Thi Y nghiém tac chdp hanh Quyét dinh
s6: 79/QD-UBND.

* Ngwoi bi kién Chu tich UBND phuodng C, nguoi bdo vé quyén va loi ich
hop phdp ciia Chii tich UBND phuong C trinh bay: Thong nhét véi ¥ kién trinh
bay cua Chu tich UBND phuong C.

Tai Bin dn hanh chinh so tham sé 34/2022/HC-ST ngay 21/4/2022 ciia
Toa dn nhén din tinh Khdnh Hoa, dd quyét dinh:

- Can cur khoan 1 DPiéu 59, diém g khoan 1 Diéu 143, khoan 2 Piéu 165,
diém a khoan 2 Piéu 193 va khoan 1 Piéu 348 Luat t6 tung hanh chinh nim
2015;

- Can ctr khoan 2 Picu 118 Luat dat dai nam 2013;

Can ct Diéu 28, diém ¢ khoan 1, khoan 2 Diéu 65, Piéu 75, Diéu 86 va
Piéu 87 Luat xtr Iy vi pham hanh chinh;
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- Céan ctr khoan 3 Diéu 4 Nghj dinh s6: 105/2009/ND-CP ngay 11/11/2009
va Diu 33 Nghi dinh s6: 166/2013/ND-CP ngay 12/11/2015 cua Chinh phu vé
xUr phat vi pham hanh chinh trong linh vuc dat dai.

- Céan clr Nghi quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quodc hoi.

Tuyén xir:

1. Ché}p nh@n viéc r}'lt mot phﬁq yéu cau khai kién cﬁg ba Tran Thi Y, dinh
chi giai quyet khiéu pai do1 voi yéu cau chp gia dinh ba Tran Thi Y dugc mua 16
dat dang su dung d€ gia dinh c¢6 ch6 ¢ 6n dinh, yén tam sinh song, lam viéc
duoc giai quyét tai Quyet dinh sb: 145/Qb-UBND ngay 12/8/2019 cua Chu tich
UBND phuong C vé viéc giai quyét khiéu nai (Ian dau) va Quyét dinh so
79/Qb-UBND ngay 21/01/2020 cua Chu tich Uy ban nhan déan thanh ph6 C vé
vi€c giai quyét khiéu nai (lan hai).

2. Béac yéu cau khoi kién cta ba Tran Thi Y vé yéu cau huy cac quyét dinh
Sau.

2.1. Quyét dinh s6: 98/QD-KPHQ ngay 13/5/2017 ctia Chu tich Uy ban
nhan dan phuong C vé viéc ap dung bién phap khac phuc hau qua.

2.2. Quyét dinh s6: 115/QD-CCKP ngay 06/6/2019 ciia Chu tich Uy ban

nhan dan phuong C vé viéc cudng ché budc thuc hién bién phap khic phuc hau
qua.

2.3. Quyét dinh s6: 145/QP- -UBND ngay 12/8/2019 cua Chu tich Uy ban
nhan dan phuong C vé viée giai quyét khiéu nai (1an dau).

2.4. Quyét dinh so 79/Qb-UBND ngay 21/01/2020 cua Chu tich Uy ban
nhan dan thanh phé C vé viéc giai quyét khiéu nai (1an hai)

Ngoai ra ban an so thim con quyét dinh vé an phi va quyén khang cdo cua
duong su.

Ngay 23/9/2022, ba Tran Thi Y khang cao yéu cau Toa an cap phiic tham
stra theo huong chap nhéan toan bg yé€u cau khaoi kién.
~ Tai phién toa Dai dién Vién kiém sat nhan dan cap cao tai Pa Nang phat
biéu quan diém veé giai quyet vu an:
- Vé viée chﬁip hanh phap luat: Tham phan, Hoi dong xét xtr, Thu ky va
nguoi tham gia t6 tung da thyc hién dung cac quy dinh ctia phap luét to tung
hanh chinh

- Vé noi dung: Dé nghi Hoi dong xét xtr khong chap nhan khang cdo cua
ba Tran Thi Y va gilt nguyén quyét dinh cua ban an so tham.

Sau khi nghién ciru cdc tai liéu, chung cir co trong ho so da dwoc xem xét
tai phién toa va két qua tranh luan,

NHAN PINH CUA TOA AN:
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2054%20C%C3%B9%20Ch%C3%ADnh%20Lan,%20TDP%20Ph%C3%BAc%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Cam%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
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https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2054%20C%C3%B9%20Ch%C3%ADnh%20Lan,%20TDP%20Ph%C3%BAc%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Cam%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2054%20C%C3%B9%20Ch%C3%ADnh%20Lan,%20TDP%20Ph%C3%BAc%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Cam%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a

[1] Tai phién toa so tham, ba Tran Thi Y va nguoi dai dién uy quyén cua
ba Y 1a 6ng Huynh Tuén K rat yéu cau duoc mua dién tich dat 170m? thudc mot
phan dién tich cua thira dat sb 261, to ban d6 sb 08 toa lac tai T6 dan phd L,
phuong C, thanh phé C dang str dung dé gia dinh ¢ cho & 6n dinh, yén tam sinh
song, lam viéc dugc giai quyét tai Quyét dinh sd: 145/Qb-UBND ngay
12/8/2019 cua Chu tich UBND phuong C va Quyét dinh s6: 79/QD-UBND ngay
21/01/2020 cua Chu tich Uy ban nhén dan thanh phé C. Do d6, Toa an cap so
tham dinh chi giai quyét yéu cau nay la dung quy dinh cua khoan 2 Diéu 165
Luét to tung hanh chinh.

[2] Cén ctr vao ho so dia chinb; 10 trinh bay ciia ngudi bi kién va Uy ban
nhan dan phuong C, thé hién:

Dién tich 170m’ dat (ba Tran Thi Y khci kién) 12 mot phan dién tich cua
thira dat s6 261, to ban dd s6 8 (dién tich 334,2m?) duge Nha nudce giao cho Pai
truyén thanh (cii) sir dung tir sau nam 1975. Nam 1996, UBND tinh K quy hoach
1am cbng vién ciy xanh (Theo Quyét dinh sé: 997/QD-UBND ngay 01/11/1996)

Nam 2005, ba Y lan chiém: rao, xdy dung chudng heo, bép, xdy ham
biogas dé sir dung. Viéc lan chiém cta ba Y d3 duoc ba Y1 thira nhan va cam
két s& tu thao d& tra lai mat bﬁng cho Nha nudc tai Bién ban lam viéc ngay
08/6/2010 ctia UBND phuong C (thoi gian thédo dé tir ngay 08/6/2010 dén ngay
08/7/2010) nhung ba Y khong thuc hién theo cam két nén ngay 10/5/2019,
UBND phuong C 1ap bién ban vi pham hanh chinh d6i v6i ba Y vé hanh vi lan
chiém va do hanh vi l4n chiém d3 thuc hién tr ndm 2005 da hét thoi hiéu xur
phat vi pham hanh chinh (quy dinh tai diém ¢ khodan 1 Piéu 65 Ludt xir ly vi
pham hanh chinh) va ngay 13/5/2019, Chu tich UBND phuong C ban hanh
Quyét dinh s6: 98/QD-KPHQ budc ba Y phai tu di doi heo, ga va thio d hang
rao, tru g5, vach van bén trong heo, ga, bép tam mai ton ra khoi phﬁn dién tich
170m? dat 1an chiém. Ba Y khong thuc hién viée ty di va thdo d& tai san trén dét
1an chiém theo Quyét dinh s6: 98/QD-KPHQ ngay 13/5/2019. Vi vay, Chi tich
Uy ban nhan dan phuong C ra Quyét dinh sé: 115/Qb-CCKP ngay 06/6/2019,
vé viéc cudng ché budc thuc hién bién phap khic phuc hau qua 1a c6 can ctr va
dung quy dinh tai Diéu 28, khoan 2 Diéu 65, Diéu 75, Bleu 86 va Piéu 87 Luat
xt 1y vi pham hanh chinh; Piéu 33 Nghi dinh s 166/2013/ND-CP ngay
12/11/2015 va khoan 1 Piéu 9 Nghi dinh s6 105/2009/NP-CP ngay 11/11/2019
cua Chinh phu.

[3] Quyét dinh giai quyét khiéu nai (Idn 2) sb: 2446/QD-UBND ngay
19/12/2018 cua Cha tich UBND phudng C da chidp nhan mot phan ndi dung
khiéu nai ctia ba Tran Thi Y, véi 1y do: UBND phuong C 4p dung Nghi dinh xur
phat vi pham hanh chinh khong dung phép luat va yéu cau UBND phudng C xéc
1ap lai hd so xu phat vi pham hanh chinh cua ba Tran Thi Y. Do do, ngay
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https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20TP.%20Cam%20Ranh
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10/05/2019, UBND phudng C xéc lap lai ho so vi pham vé linh vuc dat dai d6i
v6i ba Tran Thi Y va Chu tich UBND phuong C ban hanh Quyét dinh sé:
98/QD-KPHQ va do ba Y khéng chdp hanh Quyét dinh s6: 98/QD-KPHQ nén
Chua tich UBND phuong C ban hanh Quyét dinh sb: 115/QD-CCKP 1a ding
nguyén tdc moi vi pham hanh chinh phai dugc phat hién, ngan chin va moi hau
qua do VPHC gay ra phai duoc khic phuc. Cho nén, Quyét dinh sb: 145/QDb-
UBND ngay 12/8/2019 ctia Chu tich Uy ban nhan dan phuong C vé viéc giai
quyét khiéu nai (Idn ddu) va Quyét dinh s6: 79/QD-UBND ngay 21/01/2020 ctia
Chu tich Uy ban nhan dan thanh phd C vé viéc giai quyét khiéu nai (ldn hai) 13
dang quy dinh cua phap luat.

[4] Theo Quyét dinh sé 1672/QD-UBND ngay 30/4/2014 cua Chu tich
UBND tinh K thi thira dat sb 261, t& ban dd sb 8 (dién tich 334,2m%) da duoc
diéu chinh quy hoach 1a dat & d6 thi nhung day 1a dat ciia Nha nudc va theo cac
tai liéu, chimg ctr thu thap va ho so vi pham hanh chinh thé hién ba Yén r, lan
chiém dién tich dit 170m? tir ndm 2005 dén nam 2012 1a sau ngay 01/7/2004; ba
Y cho réng da cai tao, st dung dién tich d4t 170m? cua thira dét sb 261, to ban
d6 s6 8 tir naim 2000 nhung khong c6 cin clr chimg minh da sir dung dat on dinh
theo quy dinh tai Piéu 21 Nghi dinh s6 43/2014/ND-CP ngay 15/5/2014 cua
Chinh phii. Bén canh d6, theo hd so ding ky vé nha & va str dung dat & cta ba
Tran Thi Y tai phuong C cho théy hién nay ba Y dang sir dung 05 thira dat tai
phuong C; trong d6, c6 03 thira dat co6 nha & va 02 thira dét trong. Dong thot,
nhu da nhan dinh phan [1]: Ba Tran Thi Y va nguoi dai dién ¢ uy quyén cta ba Y
1a 6ng Huynh Tuan K rat yéu cau duoc mua dién tich dat 170m? thuéc mot phan
dién tich cua thtra dat s6 261, to ban dd sd 08 toa lac tai T6 dan phd L, phuong
C, thanh phé C. Vi vy, Ban an so tham bac toan b yéu cau khoi kién cua ba
Tran Thi Y 1a ding quy dinh phap luat.Ba Tran Thi Y khéng céo nhung khong
c6 tai lidu chung clr nao khac c6 thé 1am thay d6i ndi dung vu an nén khong
chap nhan khang cio.

[5] Cac quyét dinh khac cua ban an so tham khong bi khang cao, khang
nghi da c6 hiéu luc phap luat ké tir ngay hét han khang céo, khang nghi.

[6] V& an phi phac tham: Do khong chap nhan khang cdo nén ba Tran Thi
Y phai chiu an phi hanh chinh phtc tham nhung ba Y 13 nguoi cao tudi va cod
don nén dugc mién.

Vi cdc lé trén;

QUYET PINH:

Can cu khoan 1 Diéu 241 cua Luat t6 tung hanh chinh. Bac khang cdo cua;
ba Tran Thi Y va gilr nguyén quyét dinh ctia ban an so tham.

Can cir Bicu 100, Diéu 101, khoan 2 Piéu 118 Luat dat dai nam 2013; Diéu
28, diém c khoan 1, kl}oén 2 Dbiéu 65, Diéu 75, Diéu 86 va biéu 87 Luat xur 1y vi
pham hanh chinh; Di€u 4 Nghi dinh s6: 105/2009/ND-CP ngay 11/11/2009 va
biéu 33 Nghi dinh s6: 166/2013/ND-CP ngay 12/11/2015 va biéu 20, bicu 21,
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20cho%20b%C3%A0%20Y%C3%AAn%20c%E1%BB%A7a%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Tu%E1%BA%A5n%20Kh%E1%BA%A3i%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20119B%20Ng%C3%B4%20Gia%20T%E1%BB%B1,%20ph%C6%B0%E1%BB%9Dng%20Ph%C6%B0%E1%BB%9Bc%20Ti%E1%BA%BFn,%20th%C3%A0nh%20ph%E1%BB%91%20Nha%20Trang,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2054%20C%C3%B9%20Ch%C3%ADnh%20Lan,%20TDP%20Ph%C3%BAc%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Cam%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2054%20C%C3%B9%20Ch%C3%ADnh%20Lan,%20TDP%20Ph%C3%BAc%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Cam%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2054%20C%C3%B9%20Ch%C3%ADnh%20Lan,%20TDP%20Ph%C3%BAc%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Cam%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Y%C3%AAn%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2054%20C%C3%B9%20Ch%C3%ADnh%20Lan,%20TDP%20Ph%C3%BAc%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Cam%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Cam%20Ranh,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://thuvienphapluat.vn/van-ban/Bat-dong-san/Luat-dat-dai-2013-215836.aspx?anchor=dieu_100
https://thuvienphapluat.vn/van-ban/Bat-dong-san/Luat-dat-dai-2013-215836.aspx?anchor=dieu_100

Dleu 22 Nghi dinh 43/2014/ND-CP ngay 15/5/2014 cua Chinh Phu. Nghi quyét
s6: 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qubc hoi.

Xu:

1. Bac yéu cau khoi kién ciia ba Tran Thi Y vé yéu cau huy cac quyét dinh
Sau.

- Quyét dinh s6: 98/QD-KPHQ ngay 13/5/2017 ciia Chi tich Uy ban nhan
dan phuong C ve viéc ap dung bi¢n phéap khac phuc hau qua.

- Quyét dinh s0: 115/QD-CCKP ngdy 06/6/2019 ciia Chu tich Uy ban
nhan dan phuong C vé viéc cudng ché bude thuc hién bi¢n phap khac phuc hau
qua.

- Quyét dinh so 145/Qb-UBND ngay 12/8/2019 cua Chu tich Uy ban
nhan dan phuong C vé viéc giai quyét khiéu nai (lan ddu).

- Quyét dinh sb: 79/Qb-UBND ngay 21/01/2020 cua Chu tich Uy ban
nhan dan thanh phé C vé viéc giai quyét khiéu nai (dn hai).

2. Vé an phi hanh chinh phuc thAm: Ba Tran Thi Y dugc mién.

3. Cac quyét dinh khac cua ban an so thim khong bi khang céo, khang
nghi da c6 hiéu luc phap luat ké tir ngay hét han khang céo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND Téi cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND cap cao tai Pa Néng;

- TAND tinh Khanh Hoa;

- Cyc THADS tinh Khanh Hoa; (P ky)

- Cac duong su;
- Luu: H6 so vu an.

Lé Phuwéc Thanh
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