TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D(’jc ]ﬁjp — Tl_l’ do — Hanh ph[’lc

Ban 4n $6:507/2022/LD - PT
Ngay: 24-8-2022

VIv: “Tranh cl}ép don phuong
cham dut hop dong lao dong™.

] _NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xvr phiic thdm gom cg:

Tham phén - Chii toa phién toa: Ba Doan Thi Kim Thuy.

Cdc Tham phan: Ong Nguyén Tién Diing.

Ong Nguyén Ngoc Tai.
- Thu ky phién toa: Ba bao Thi Lanh, Thu ky Toa an nhan dan Thanh phé

H6 Chi Minh.

- Dgi di¢n Vién kiém sat nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ong Tran Viét Anh - Kiém sat vién.

Ngay 24 thang 8 nam 2022, tai try s¢ Toa an nhan dan Thanh phb Hb
Chi Minh xét xur phiac tham cong khai vu an thu ly so 28/2022/TLPT-Lb

ngay 07 thang 7 nam 2022 vé viéc “Tranh chip don phuong chim dit hop
dong lao dong™.

Do Ban an lao dong so thérr} s6: 01/2022/LD-ST ngay 21/4/2022 cta Toa
an nhan dan Quan 3, Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vy 4n ra xét xi phuc tham s6 4192/2022/QD - PT
ngay 01 thang 8 nam 2022 ctia Toa an nhan dan Thanh pho H6 Chi Minh, giira:

Nguyén don: Ong Lé Thanh H, sinh nim 1959.

ia chi: S0 9 Puong 11, khu dan cw Khang Dién, phuong Ph, thanh phd
T, Thanh ph6 H6 Chi Minh.

Nguoi dai dién hgp phép cua nguyén don:

Ong Phan Vin Q sinh nim 1968.

Dia chi: 417/4/1 Tan Son, Phuong L, quan G, Thanh phd HO Chi Minh.



(La nguoi dai dién theo iy quyén - Gidy ty quyén ngay 29/10/2020)

Bi don: Tong Cong ty Cap nudc S — TNHH MTV.

Tru s6: S6 1 Cong trudng Qudc té, phudng V, Quan W, Thanh phd HO Chi
Minh.

Ngudi dai dién hop phép cua bi don:

Ba Hoang Thi Hong H — sinh nim 1979

Va Ong V& Thanh N — sinh nam 1995.

(La nguoi dai dién theo iy quyén - Gidy uy quyén ngay 23/4/2021).

Nguwoi khang cao: Nguyén don 0ng Lé Thanh H.

NOI DUNG VU AN:

Tai don khoi kién, don khdi kién bé sung, trong qud trinh gidi quyet vu an
va tai phién toa so tham nguyén don ong L& Thanh H ¢6 éng Neuyén Vin
Quang la ngueoi dai dién theo ity quyén trinh bay:

Ong Lé Thanh H lam viéc tai Tong Cong ty Cap nuéc S TNHH MTV (goi
tat 1a Cong ty Cap nudc S) tir ngay 01/01/2007. Sau do, dén ngay 23/02/2016 thi
Cong ty Cap nuée S va ong H ky hop dong lao dong sé 323/HPLD-TCT-TCNS,
loai hop dong khong xéac dinh thoi han, murc luong 7.920.000 dong/thang, vi tri
cong viéc nhan vién quan 1y dao tao.

Ngay 24/10/2019, Cong ty Cap nudc S ra Quyét dinh so 189/QD-TCT-
TCNS (goi tat la Quyét dinh 189) voi ndi dung s€ cham dut hop dong lao dong
véi Ong H tir ngay 01/12/2019 véi ly do cho 6ng H nghi viéc 1a do hét tudi lao
dong.

~ Tai thoi diém Cong ty Cap nu6e S cho 6ng H nghi viée thi dng H da du
tu6i nghi huu 60 tu6i nhung thoi gian dong bao hiém xa hoi chua du 20 nam dé
huong ché do huu tri.

Theo Quyét dinh s6 189 ma Coéng ty Cap nudc S cham dut hop ddng lao
dong d6i voi dng H 1a trai luat vi dén thoi diém thang 11/2019, 6ng H chi c6
thoi gian dong bao hiém xa hoi 13 15 nam 8 thang nén Cong ty Cap nudc S da
don phuong chdm dit hgp dong lao dong véi 6ng H theo khoan 4 Diéu 36 Bo
luat lao dong 2012 quy dinh 1a khong dang. Do Céng ty Cap nudc S don
phuong chim dut hop dong lao dong trai phap luat nén Cong ty Cap nudc S
phai nhan dng H vao 1am viéc theo hop dong lao dong sé 323/HPLD-TCT-
TCNS ngay 23/02/2016 ma giita hai bén ky két.

Vé thoi han bao trude Quyét dinh s 189 thi Cong ty Cap nude S da thong
bao dung thoi han quy dinh nén khong c6 y kién gi vé thot han bao trude do1 voi
Quye¢ét dinh nay.

Trudc day ong H c6 lam viéc tai cac co quan khac, cac tai liéu, chung cu
toa thu thap tr Co quan Bdo hiém X3 hdi tinh Pong Nai va Bao hi€ém Xa hoi
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Thanh phé Hd Chi Minh cung cép vé thoi gian 6ng H tham gia déng BHXH cac
co quan sau: Tai Cong ty Xay dung Cap nudc Pong Nai 13 11 nam 02 thang va
6ng H da huong tro cdp 01 lan thi ong khong c6 ¥ kién, viéc dng H hudng tro
cap 01 1an d6 1a quyén cua 6ng H; Tham gia dong BHXH tir thang 4/1997 dén
thang 6/2000 va tur thang 10/2000 dén thang 12/2000 tai Cong ty C6 phan Tu
van Xay dung Tong hop — Nagecco thi ong khong ¢o ¥ kién.

Ong H d3 xin huong tro cap mot 14n tién bao hiém x3 hoi va don vi bao
hiém d3 thanh toan cho 6ng H. Vi vy, ddy 1a quyén loi ciia nguoi lao dong
dugc hudng bao hiém x4 hdi tai cac don vi ma 6ng H da 1am viéc trude day. Dé
nghi Toa an khong xem xét cong don vao thoi gian tham gia dong bao hiém x4
hoi theo thong tin ctia co quan Bao hiém Xa hoi Thanh phd da tinh thoi gian
tham gia dong bao hiém xa hoi ctia 6ng H 13 15 nim 8 thang thi éng H chua du
diéu kién thoi gian tham gia Bao hiém Xa hoi theo quy dinh Luat Bao hiém xa
hoi.

Vé luong, theo Hop dong lao dong sé 323/HPLB-TCT-TCNS ngay
23/02/2016 thi murc luong ctua 6ng H 14 7.920.000 dong.

Theo bang sao ké tai khoan ciia 6ng H, so tai khoan 0371000496418 md
tai Ngan hang Vietcombank thi 6ng H nhan luong mdi thang 2 ky vao ngiy
15,14 va ngay 30 hang thang. Trung binh tim 9.900.000 déng va mot khoan
khac nhan bang tién mit ky bang luong khoang 10 triéu dong/thang.

Déi voi tai liéu, chimg ¢ do Cong ty Cap nudc S ndp bang lwong ky 1
thang 6/2019 cho dén thang ky 2 thang 12/2019 cia 6ng H va c¢o chir ky cta 6ng
H xac nhan thi y kién cua 6ng nhu sau: Bang luong tir ky 1 thang 6/2019 cho
dén ky ky 2 thang 12/2019 so véi tai khoan caa 6ng H nhan lwong thong qua
Ngan hang ndp thi 6ng khong c6 y kién.

Vé muc luong 19.888.000 dong/thang ma ong H yéu cau Cong ty Cap
nude S phai thanh toan cho 6ng H la mirc lwvong chua trir dong bao hiém xa hoi,
bao hiém y té. Ngoai céc tai liéu, chimg ctr di nop thi 6ng khong co tai licu,
ching ¢ ndo khac dé ndp cho toa chimg minh vé muc luong cua 6ng H
19.888.000 dong/thang. Theo bang ké excel 1a tai liéu, chimg cit 6ng in ra ndp
cho Toa an, tai liéu mail 6ng H giri truc tiép cho ong, nén khong c6 ca nhan va
don vi nao xac nhan.

Do Coéng ty Cap nuéc S don phuong chim dit hop déng trai phap luat
cho 6ng H nghi viéc, ma khi éng H nghi viéc thi thoi gian tham gia bao hiém x4
hoi chua du theo quy dinh phap luat nén Cong ty Cap nudc S phai nhan 6ng H
vao lam viéc va phai bdi thuong cho 6ng H nhu sau:

- Tra luong cho nhitng ngay khong dugc lam viéc theo mutrc luong la
19.888.000 dong tinh tir ngay 01/12/2019 tam tinh dén ngay 18/02/2022 tam
tinh 1a 26 thang véi sb tién 517.088.000 dong.



- Boi thuong 02 thang tién luong 1a 39.776.000 dong (19.888.000 dong x
2 thang).

- Yéu clu tra tién bao hiém x4 hoi, bao hiém y té cho 6ng L& Thanh H voi
muc lwong 7.920.000 dong tinh tur ngay 01/12/2021 tam tinh dén ngay
18/02/2022, tam tinh 1a 26 thang véi mure 20,5% so tién 1a 42.213.600 dong.

‘ Téng sb tién 599.077.600 dong Cong ty Cap nude S tra cho 6ng H mot
lan khi an ¢6 hi¢u lyc phép luat.

Tai phién toa so thAm, nguyén don xac dinh yéu cau Toa an giai quyét:

- Budc Cong ty Cap nu6ce S phai nhan 6ng H tr6 lai lam viéc theo hop
dong lao dong s6 323/HPLD-TCT-TCNS ngay 23/02/2016 da giao két va phai
tra luong trong nhitng ngay khong dugc lam viéc nhu sau:

+ Do khong cung cap tai liéu, chung cur vé mirc luong cua 6ng H s6 tién
la 19.888.000 dong/thang nén yéu cau muc lwong sO tién 1a 9.444.000
dong/thang.

+ Cong ty Cap nude S cho 6ng H nghi viéc tir ngay 01/12/2019, nén phai
tra luong cho 6ng H tinh tir ngay 01/12/2019 cho dén ngay 21/4/2022 la 27
thang 15 ngdy x 9.444.000 dong/thang sb tién 1a 274.454.000 dong, cong 02
thang luong s6 tién 1a 19.888.000 dong, tra tien BHXH, BHYT voi mic luong
7. 920.000 dong/thang tinh tir ngay 01/12/2019 cho dén ngay 21/4/2022 1a 27
thang 15 ngay lam tron thang la 28 thang voi muac dong 20,5% 5O tlen la
45.460.800 dong Tong cong Cong ty Cap nuéc S phai tra cho dng H sé tién
339.802.000 ddng, tra mot 1an khi an c6 hiéu luat phap luat.

Can ct do Cong ty Cip nudc S ban hanh Quyét dinh s 189 ngay
24/10/2019 trai luat, cho 6ng H nghi viéc khi 6ng H du 60 tudi nhung khong du
thoi gian tham gia bao hiém xa hoi 20 nam. Nguyén don xac dinh Cong ty Cap
nuge S thong bao cho dng H nghi viéc khong vi pham thoi han bao trude;
Khong yéu cau Toa an giai quyét cac khoan luong, khoan b01 thuong khac trude
ngay 01/12/2019 khi éng H nghi viéc; Khong c6 y kién vé thoi gian tham gia
bao hiém x3 hoi ctia 6ng H tai cac don vi khac ngoai Cong ty Cap nudc S. bé
nghi Toa an khong cong don thoi gian tham gia bao hiém x4 hoi cua ong H tai
cac don vi khac va viéc 6ng H da nhan bao hiém x3 hoi mot 1an thi khong xem
xét thoi gian tham gia bao hiém x3 hoi.

Trong qud trinh gidi quyét vu én va tai phién toa so tham, bi don Tong
Céng ty Cap nuwée S TNHH MTV ¢6 ba Hodng Thi Hong H va Ong V6 Thanh N
la nguwoi dai dién theo ity quyén trinh bay:

Cong ty Cap nudc S xac nhan ong L& Thanh H c6 thoi gian cong tac tai
Cong ty Cap nudc S 1a 13 nam 05 thang, tir 03/7/2006 dén 30/11/2019. Ong H
bat dau lam viéc tai Cong ty Cap nudc S tir ngdy 03/7/2006 theo hop dong lao
dong s6 2006163 1am viéc tai Ban quan 1y du 4n nudc song Pong Nai, chuyén
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dén 1am viéc tai Ban Quan 1y du 4n cdp nude tir 01/11/2006 do sip xép lai co
céu t6 chic ciia Tong Cong ty. Tur ngay 01/01/2007 6ng H ky hop dong khong
xac dinh thoi han theo hop dong sé 2007010. Ngay 23/02/2016, 6ng H ky lai
hop dong lao dong, loai hop dong khong xac dinh thoi han sé 323/HDLD-TCT-
TCNS, lam vi¢c tai Ban Quan ly duy an cép nudc. Ngay 18/10/2017, ky phu luc
hop dong lao dong thay ddi chirc danh cong viéc — nhan vién quan 1y ddo tao tai
Trung tam Boi dudng nghiép vu cap nude — thudc Cong ty Cap nude S theo don
xin cua 0ng H va chap thuan ctua Cong ty Cip nudc S. Theo quy dinh ctia Bo
luat Lao dong vé tudi nghi huu, ngay 04/10/2018, Cong ty Cap nudc S lap danh
sach can bd cong nhan vién nghi huu trong nim 2019 tai Thong bao sd
3721/TB-TCT-TCNS trong d6 c6 6ng H. Ngay 21/10/2019, Céng ty Cap nudc S
moi 6ng H 1én 1am viéc ndi dung vé cham dut hop dong lao dong ddi voi éng H
ké tir ngay 01/12/2019, cac ché dd, chinh sach phic loi ma 6ng H s& duoc huong
néu cham dit hop dong lao dong.

Ong H da cung cap ban 520 gidy chirng minh nhén dan, ho khau dé Cong ty
Cap nudc S 1am thi tuc chdt s6 bao hiém xa hoi theo quy dinh. Phong Tb chirc —
Nhan sy huéng din 6ng H thyc hién viée tiép tuc dong bao hiém tu nguyén dé
duoc nhan luong huu hang thang theo quy dinh.

Ngay 24/10/2019, Cong ty Cip nudc S ban hanh Quyét dinh s6 189/QP-
TCT-TCNS vé viéc cham dit hop dong lao dong d6i véi 6ng H ké tir ngay
01/12/2019. V& thdi han bao trude thi Cong ty Cap nudc S bao dam dung thoi
han thong bao theo quy dinh cua phép luat.

Qua yéu cau khai kién ctia nguyén don thi Cong ty Cap nudc S khong dong
v v6i 1y do:

+ Cong ty Cap nudc S cho 6ng H nghi viéc theo Quyét dinh s6 189 thi 6ng
H da da 60 tudi va co thoi gian dong bao hiém xa hoi tai don vi Cong ty Cap
nude S 13 nam 5 thang va tai cac don vi khac gdp vao thi ong H da dong dugc
15 nam 8 thang. Tai tai liéu toa thu thap tir cac don vi cong tac cua Ong H thi
ong H c6 thoi gian lam viéc ¢6 tham gia dong bao hiém x3 héi tai don vi Cong
ty Xay dung cap nudc Pong Nai 14 11 ndm 02 thang va da hudng tro cap 01 lan
theo Quyét dinh ngay 06/01/1997 ctia Bao hiém tinh Pong Nai. Ngoai ra, 6ng H
c6 tham gia dong bao hiém tir thang 4/1997 dén thang 6/2000 va thang 10/2000
dén thang 12/2000 tai Cong ty C6 phan Tu van Xay dung Téng hop — Nagecco.
Do d6, viéc 6ng H tham gia dong bao hiém xa hoi tir cac don vi trude ddy cong
gop lai voi thoi gian tham gia dong bao hiém xa hoi tai Cong ty Cap Nudc 1a
hon 20 nim, nén Céng ty Cap nudc S ban hanh Quyét dinh sb 189 khong tréi
phap luat va khong don phuong cham dat hop dong lao dong trai phap luat dbi
v6i ong H. Nén, Cong ty Cap nudc S khong chdp nhan toan bd yéu cau khai
kién.



Trong truong hop Toa an xac dinh Quyét dinh sé 189 cua Cong ty Cép
nudc S 1a don phuong cham dit hop dong lao dong trai phap luat doi voi ong H,
thi Cong ty Cap nudc S cling khong dong y nhan 6ng H vao lam viéc.

Vé luong thi theo hop ddng lao dong sé 323/HPLD-TCT-TCNS ngay
23/02/2016 thi Cong ty Cép nuéc S tra lwong cho 6ng H v&i muc luong la
7.920.000 dong theo bang sao ké tai khoan cua 6ng H tai s tai khoan
0371000496418 tai Ngan hang Vietcombank.

Viéc 6ng H nhan luong sb tién 19.888.000 dong 1a khong c6, hang thang
Cong ty Cap nudc S tra lwong cho 6ng H theo bang luong theo cac ky hang
thang thé hién ndi dung chuyén khoan vao tai khoan ciia 6ng H m¢ tai Ngan
hang. Vi vy 6ng H cho rang hang thang Céng ty Cap nudc S tra luong
19.888.000 dong 1a khong ding.

Poi véi tai lidu, chung ctr 12 bang excel liét ké ky luong tir nim 2006
cho dén nam 2018 do dai dién nguyén don ndp thi ddy la bang k& tu danh
may khong duoc Cong ty Cap nudc S hay ca nhan c6 tham quyén nao xac

nhén vé viéc Cong ty Cap nudc S tra luong va cac phu cap khac cho 6ng H
nén Cong ty Cap nudc S khong xem xét tai liéu nay vi khong co co so.

Tai phién toa so tham, bi don xac dinh khong dong y yéu cau khoi kién cua
nguyén don vi Cong ty Cap nudc S ban hanh Quyét dinh s 189 dung phap luat.
Trong truong hop Cong ty Cép nudc S ban hanh Quyét dinh s6 189 khong dung
thi khong dong y nhan 0ng H trd lai lam viéc.

Tai Ban an lao dong so t}gd?m‘sér.' 01/2022/LD-ST ngay 21/4/2022 ciia Toa
an nhan dan Qudn 3, Thanh pho Ho Chi Minh da quyét dinh:

Ap dung khoan 1 Dié:u 32, diém‘ ¢ khoan 1 Piéu 35, diém a khoan 1 Diég
39, khoan 1 Diéu 147, Diéu 205, bicu 201, khoan 1 Dbiéu 273 cua B luat To6
tung dan su.

Ap dung khoan 4 khoan 10 Piéu 36, Diéu 38, khoan 1 Diéu 187 Bo luat
Lao dong ndm 2012.

Ap dung khoan 5 Diéu 3, khoan 3 Diéu 5, khoan 1 Piéu 54 Lu4t Bao hiém
xa ho1 nam 2014.

Ap dung Piéu 28 cia Piéu 1& Bao hiém ban hanh kém theo Nghi dinh s6
12/ND-CP ngay 26/01/1995 ctia Chinh Phu.

_ Ap dung Ludt Phi va I¢ phi va diém a khoan 1 Piéu 12, Diéu 14, khoan 1
Diéu 26 cua Nghi quyet s6: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc Hoi.

Tuyén xu:
1. Khong ché?p nhén toan bo yéu cau khoi kién cua nguyén don ong ]_é
Thanh H vé viéc Tong Cong ty Cap nudc S — TNHH MTV don phuong cham
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dut hop dong lao dong trai phap ludt di véi éng L& Thanh H theo Quyét dinh s6
189/QD-TCT-TCNS ngay 24/10/2019 nén phai nhan 6ng L& Thanh H tr¢ lai
lam viéc theo hop ddng lao dong sé 323/HPLD-TCT-TCNS ngay 23/02/2016 da
giao két va phai tra cho ong L& Thanh H tong cong sd tién 1a 339.802.000 dong
bao gébm: Luong nhitng ngay khong dugc 1am viée tinh tir ngay 01/12/2019 cho
dén ngay 21/4/2022 1a 27 thang 15 ngay x 9.444.000 dong/thang sé tién 14
274.454.000 dong, cong 02 thang luong sb tién 1a 19.888.000 ddng, tra tién bao
hiém xa hoi, bao hiém y té véi mirc lwong 7.920.000 ddng/thang tinh tir ngay
01/12/2019 cho dén ngay 21/4/2022 1a 27 thang 15 ngdy lam tron thang 1a 28
thang v&i mirc dong 20,5% sd tién 1a 45.460.800 dong.

Ngoai ra ban an so thAm con tuyén vé quyén thi hanh &n va quyén khang cao
cua cac duong su.

Ngay 04/5/2022, 6ng Phan Vian Q la nguoi dai dién theo uy quyen cua
nguyén don 6ng L€ Thanh H nop don khang cdo toan bo ban an so tham.

Tai phién toa phiic thim:

Ong Phan Vin O la ngwoi dai dién theo iy quyén ciia nguyén don trinh
bay:

Nguyén don yéu cau khang cdo toan b ban 4n so thAm.

~ Tai thoi diém Cong ty Cap nudc S cho 6ng H nghi viée thi 6ng H da du
tu61i nghi huu 60 tu6i nhung thoi gian dong bao hiém xa hoi chua du 20 nam deé
huong ché do huu tri.

Viéc 6ng H hudng trg cap bao hiém xa hoi mot 1an tai Cong ty Xay dung
Cap nuéc Pdng Nai theo quyét dinh vé viéc huong trg cap mot lan cia Bao
hiém xa hoi tinh Pong Nai ngay 06/01/ 1997 voi téng sO thoi gian dong BHXH
11 nam 02 thang, duoc hudng ché do tro cap 01 lan do d6 thoi gian nay khong
dugc phép cong don vao thoi gian dong bao hiém x3 héi theo quy dinh tai Diéu
61 Luat Bao hiém xa hoi ndm 2014,

Theo Quyét dinh s6 189/QD-TCT-TCNS ngay 24/10/2019 ma Cong ty
Cap nudc S chdm dut hop dong lao dong d6i véi 6ng H 1a trai luat vi dén thoi
diém thang 11/2019, thuc té 6ng H chi co thoi gian dong bao hiém xa hoi la 15
nam 8 thang nén Coéng ty Cap nudc S di don phuong cham dat hop dong lao
dong voi 6ng H theo khoan 4 Diéu 36 Bo luat lao dong 2012 quy dinh 13 khong
dang.

Do Céng ty Cip nudc S don phuwong chdm dut hop dong lao dong trai phap
luat nén Cong ty Cap nudc S phai nhan 6ng H vao lam viée theo hop dong lao
dong s6 323/HPLD-TCT-TCNS ngay 23/02/2016 ma giita hai bén ky két va
thanh toan tién luong, dong bao hiém xa hoi nhimg ngay khong lam viéc. Do do
dé nghi Hoi dong xét xir chap nhan yéu cau khang céo, sira 4n so tham theo
hudng chap nhan toan bd yéu cau khai kién ciia nguyén don.



Nguyén don xac dinh mirc luong yéu cau thanh toan 1a 9.440.000 ddng va
Khong c6 yéu cau xem xét doi vai trinh tur tha tu thu tuc ban hanh Quyét dinh so6
189/QD-TCT-TCNS ngay 24/10/2019 cua bi don.

Ba Hodng Thiﬁ&ngljvé Ong V6 Thanh N la nguoi dai dién theo iy quyén
cua bi don cung thong nhat trinh bay:

Thong nhit véi muc luong trude khi 0ng H nghi viéc 1a 9.440.000 dong.
Khong ddng v voi yéu cau khang céo cua nguyén don, dé nghi gitt nguyén ban an
so tham.

Pai dién Vién kiém st nhéan dan Thanh pho Ho Chi Minh phdt biéu ¥ kién:
Vé té tung: Viéc tuan theo phap luat t6 tung trong qua trinh giai quyét vu
an cua Tham phan, Hoi dong xét xur; Viéc chap hanh phap luat cua nhirng nguoi

tham gia to tung trong giai doan xet xur phiic tham ké tir khi thu 1y vu 4n cho dén
trude thoi diém nghi an dang theo quy dinh cua Bo luat T6 tung dan su.

Vé ndi dung: Sau khi nghién ctru cac tai liéu, chung ctr c6 trong hd so vu
an va tai phién toa phdc tham. Dé nghi Hoi dong xét xtr can cir khoan 1 Diéu
308 Bo luat T6 tung dan sy 2015, khéng chap nhan yéu cau khang céo cia
nguyén don, gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong ho so vu an dugc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

[1] Vé t6 tung:

Xeét khang cao ctia 6ng Phan Van Q la nguoi dai dién theo uy guyén clia
nguyén don 0ng Lé Thanh H trong han luét dinh phu hop khoan 1 Diéu 273 B
ludt To tung dan sy nam 2015, nén dugc chap nhan.

[2] Vé ndi dung khéang cao: Nguyén don khang cédo vé quyét dinh
khong chap nhan toan bd yéu cau khoi kién cia nguyén don dbi voi Tong
Cong ty Cap nuéc S — TNHH MTV tai ban an so tham s6 01/2022/LD-ST
ngay 21/4/2022 ctia Toa an nhan dan Quan 3, vé tranh chap don phuong chidm
dut hop dong lao dong. Pé nghi Hoi dong xét xir phuc tham chap nhan yéu
cau khdi kién ctua nguyén don, budc Cong ty Cap nudc S phai bdi thuong cac
khoan:

- Thu nhép do khong dugc lam vige thoi gian 29 thang tur thang 12/2019
dén thang 4/2022 trén muirc luong 9.440.000 dong/thang: 29 x 9.440.000 dong =
273.760.000 dong;

o Boi thuong 02 thang tién lwong trong hop ddng theo quy dinh: 9.440.000

dong x 2 = 18.880.000 dong;
- Tra tién bao hiém xa hoi, bao hiém y té 1a 20,5 % (trong d6 tien BHXH
17,5% can ctt khoan 1 Biéu 86 Luat BHXH 2014, biéu 44 Luat An toan V¢ sinh
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Lao dong 2015, Piéu 3 Nghi dinh s6 44/2017/ND-CP, Tién BHYT 3% céan cit
diém a khoan 1 Biéu 13 Luat BHYT 2008, khoan 1 ‘Biéu 2 Nghi dinh s6
105/2014/ND-CP) tam tinh 29 thang la: 9.440.000 dong x 20,5% x 29 =
56.120.800 dong.

Tong cong s6 tién 348.760.800 dong.

[2.1] Xét, vé quan hé lao dong: Trong qua trinh giai quyét vu an ciing nhu tai
phién toa phia dai dién nguyén don va bi don déu xac dinh 6ng H ¢6 thoi gian 1am
viéc tai Cong ty Cap nudc S duoc 1a 13 nam 05 thang tir ngay 03/7/2006 dén ngay
30/11/2019. Trong thoi gian lam viée, ngay 23/2/2016 6ng H va Cong ty Cap nudc
S ¢6 ky hop dong lao dong sb 323/HPLD-TCT-TCNS, loai hop dong: Khong xac
dinh thoi han; TUr ngay 01/01/2016; Muc luong theo hop déng 7.920.000
dong/thang; Luong thyuc 1anh 1a 9.440.000 dong/thang; Chirc danh cong viéc: NV.
Quan 1y du an. Cin ctr theo quy dinh tai khoan 6 Diéu 3 Bo luat Lao dong 2012:
“Quan h¢ lao dong 1a quan hé xa hdi phat sinh trong vi¢c thué mudn, sir dung lao
dong, tra luong gitra nguodi lao dong va nguoi s dung lao dong” c6 co sd xac dinh
giita nguyén don va bi don c6 xéac 1ap quan hé lao dong nén phat sinh quyén va
nghia vu gitta cac bén.

[2.2] Xét, Quyét dinh sb 189/QD-TCT-TCNS ngay 24/10/2019 cta Tong
Cong ty Cap nudc S — TNHH MTV vé viéc cham dat hop dong lao dong véi
6ng L& Thanh H tir ngay 01/12/2019 véi Iy do hét tudi lao dong.

Vé tham quyén ra quyét dinh chadm dut hop dong lao dong: Xét, hop dong
lao dong do 6ng HO Vian Lam 1a Tong giam dbc — dai dién Tong Cong ty Cap
nuéc S — TNHH MTV ky két v6i ong Lé Thanh H. Quyét dinh vé viéc cham dut
hop ddng lao dong do ong Nguyén Vin Du 1a phé Tong Giam dbc ky. Cin cir
Piéu 16 Cong ty Cap nudc S, Gidy uy quyén sé 342/UQ-TCT-HPTV ngay
20/02/2019 thi quyét dinh ban hanh dung tham quyén.

Vé ndi dung quyét dinh, cin ctr vao gidy chirmg minh nhan dan cta dng H
sinh ngay 02/11/1959, nhu vay d6i chiéu v6i ndi dung phan quyét dinh trén co
co s xac dinh Cong ty Cap nudc S cham dit hop dong lao dong véi dng H tir
ngay 01/12/2019 1a dng H da 60 tudi. Tai khoan 1 Diéu 187 Bo luat Lao dong
nam 2012 quy dinh tudi nghi huu nhu sau: “ Ngwoi lao dong bao dam diéu kién
vé thoi gian déng bdo hiém xa hi theo quy dinh ciia phdp ludt vé bao hiém xa
hoi duwoc huong lwong huu khi nam du 60 tuéi, nir di 55 tuéi.”’; Tai khoan 1
Diéu 54 Luét Bao hiém xa hoi nim 2014 quy dinh nhu sau: “ 1. Ngwoi lao déng
quy dinh tai cic diém a, b, ¢, d, g, h va i khoan 1 Diéu 2 cia Ludt nay, trir
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trieomg hop quy dinh tai khoan 3 Diéu nay, khi nghi viéc ¢é dii 20 nam déng bdo
hiém xd héi tré lén thi dwoc huéng heong hieu néu thudc mét trong cdc truong

)

hop sau ddy:a) Nam di 60 tudi, nit dii 55 tuéi;”.

Két qua trd 101 cia co quan Bdo hi€ém xa hoi cho biét qua trinh tham gia bao
hiém x4 hoi cua 6ng H nhu sau:

Cong van sd 3050/BHXH-QLT ngay 30/11/2020 cua Bao hiém xi hoi
Thanh phé H6 Chi Minh: “ Tir thang 2/2000 dén thang 11/2019 thoi gian déng
bdo hiém xd hdi vao quy heu tri, tir tudt dén thang 11/2019 la 15 ndm 8 thang”;

Cong van sd 3224/BHXH-QLT ngay 17/12/2020 cua Bao hiém xi hoi
Thanh phé Ho Chi Minh: “ Cén cit dir liéu co quan Bdo hiém xa héi dang quan
ly thi dng H dé dwrgc Cong ty C6 phan Tw vin Xay dung Tong hop — Nagecco cO
dang ky dong BHXH tir thang 4/1997 dén thang 6/2000 va tir thang 10/2000 dén
thang 12/2000 véi mire lwong 2.02 trén s6 BHXH 0296210168, chua gidi quyét
huong ché d¢ BHXH mét lan”;

Cong van s6 347/BHXH- QLT ngay 05/4/2021 ctia Bao hiém X4 hoi tinh
Pong Nai: “ Ong H ¢6 thoi gian tham gia déng bdo hiém xd héi tai Cong ty Xdy
dung Cdp nwéc Pong Nai tir thang 01/1994 dén thang 1/1996.”;

Cong vin s6 707/BHXH-CDBHXH ngay 04/6/2021 ciia Bao hiém X& hoi
tinh Dong Nai: “Bdo hiém Xa héi tinh Pong Nai dd gidi quyét va chi trd bdo
hiém xd hoi mét lan cho 6ng H tai Céng ty Xay dung Cap nwéc Pong Nai ciing
V6i tai liéu kém theo gom: Ban khai qud trinh tham gia bdo hiém xd hdi do Cong
ty Xay dung Cdp nwée Pong Nai ldp, ong H ky tén y kién ciia nguoi huong ché
dé bdo hiém xd héi véi qud trinh lam viée ¢é dong bdo hiém xd hoi tiv thang
12/1984 dén thang 2/1996 céng la 11 ndam 02 thing va Quyét dinh vé viéc
hwéng tro cdp mét lan ciia Bao hiém xd hoi tinh Pong Nai ngay 06/01/1997 doi
véi 0ng H lam viéc tai Cong ty Xdy dung Cdp nude Pong Nai véi tong so thoi
gian dong bdo hiém xd héi 11 ndm 02 théng dwgc huéng ché do tro cdp 01 lan
bang sé tién 3.072.960 dong va ong H da nhédn sé tién 3.072.960 dong theo
phiéu chi ngay 15/01/1997 .

Pai dién nguyén don 6ng Quang ciing thira nhan 6ng H c6 tham gia bao
hiém xa hoi tai cac don vi dd 1am viéc trudc ddy va da hudng trg cap bao hiém
xd hoi 01 1an tai Cong ty Xay dung Cip nudc Pong Nai theo quyét dinh vé viée
hudng trg cap mot 1an ciia Bao hiém xa hoi tinh Pong Nai ngay 06/01/1997 véi
té)ng s6 thoi gian dong bao hiém x4 hoi 11 nam 02 thang, dugc hudng ché dd trg
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cap 01 1an bang sd tién 3.072.960 dong va dng H da nhan s6 tién 3.072.960 dong
theo phiéu chi ngay 15/01/1997.

Can ct quy dinh tai khoan 5 Piéu 3 Luit Bao hiém x3 hoi nam 2014 quy
dinh: “ 5. Thoi gian déng bdo hiém xd héi | thoi gian dwoc tinh tir khi nguoi
lao déng bat dau déng bao hiém xd héi cho dén khi dirng déng. Trieong
hop nguoi lao déng déng bdo hiém xd hoi khéng lién tuc thi thoi gian dong
bdo hiém xd héi la tong thoi gian da déng bdo hiém xd héi” va tai khoan 3
Piéu 5 Luat Bao hiém xi hoi nim 2014 quy dinh: “ 3. Ngwoi lao déng vira ¢
thoi gian déng bdo hiém xd héi bat budc vira c6 thoi gian déng bdo hiém xd
hoi tu nguyén dwoc huong ché dé huu tri va ché do tir tudt trén co sé thoi gian
da déng bao hiém xa hoi. Thoi gian déng bdo hiém xd héi da dwoc tinh hirong
bdo hiém xd héi mét lan thi khéng tinh vao thoi gian lam co sé tinh hiedng cdc
ché dg bao hiém xd héi.” Nhu vy theo quy dinh thi thoi gian dong bao hiém
xa hoi ciia 6ng H dugc tinh tir khi 6ng H bat dau tham gia dong bao hiém x4
héi tirc 1a tir thang 4 nam 1997 cho dén khi dirng dong bao hiém x4 hoi 1a ngay
30 thang 11 ndm 2019. Tong thoi gian déng bao hiém xi hoi 1a 30 nam 04
thang. Pai dién nguyén don yéu cau khong cong thoi gian 6ng H tham gia bao
hiém xi hoi ma 6ng di hudng tro cap bao hiém xa hoi 01 1an tai Cong ty Xay
dung Cép nudc Pong Nai 1a khong c6 can ctr. Tai khoan 4, khoan 10 Piéu 36
Bo luat Lao dong nam 2012: “ 4. Nguoi lao dong di diéu kién vé thoi gian
doéng bdo hiém xd héi va tudi hwong lwong hieu theo quy dinh tai Piéu 187 ciia
B6 ludt nay.... 10. Ngwoi s dung lao dong don phwong cham dit hop dong
lao dong theo quy dinh tai Piéu 38 ciia Bé ludt nay...”’; cép so thAm nhan dinh
Cong ty Cip nudc S ban hanh Quyét dinh s6 189/QD-TCT-TCNS ngay
24/10/2019 cham dut hop dong lao dong véi 6ng L& Thanh H tir ngay
01/12/2019 la dang phéap luat.

Ghi nhan nguyén don xac dinh khong c¢6 yéu cau tranh chap déi vai trinh tu
thu tuc ban hanh Quyét dinh s6 189/QD-TCT-TCNS ngay 24/10/2019, do d6 Hoi
dong xét xir khong xem xét.

Tt nhiing phan tich trén, Hoi dong xét xur phuc thém xét thay dé nghi
cua dai dién Vién vién ki€ém sat nhan dan Thanh phé H6 Chi Minh la c6 can
ctr. Khong ¢6 co s¢ chap nhan yéu cau khang cdo cua nguyén don, gitr nguyén
ban an so tham.

[3] V& an phi lao dong:
[3.1] An phi lao dong so tham:
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- Can cu Piéu 12 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua

Uy ban thuong vu Quéc hoi quy dinh vé mure thu, mién, giam, thu, ndp, quan ly,
st dung an phi va 1€ phi Toa an, nguyén don thudc truong hop dugc mién an
phi lao dong so tham.

- Bi don khéng phai chiu an phi lao dong so thAm.

[3.2] An phi lao dong phtc tham: Cac dwong sy khong phai chiu.

Vi cac I€ trén,

QUYET PINH:

Cén ctr vao khoan 1 Biéu 308 B lut TS tyng dan sy ndm 2015; Khodn 4
khoan 10 Djéu 36, bicu 38, khoan 1 Dicu 187 Bo luat Lao dQng nam 2012;
Khoan 5 Dicu 3, khoan 3 Diéu 5, khoan 1 Diéu 54 Luat Bao hiém Xa hoi nam
2014; Luat Thi hanh 4n Dan su; Nghi quyét s6 326/2016/UBTVQH14 ngay 30

thang 12 nam 2016 ctia Uy ban thuong vu Qudc hdi quy dinh vé mirc thu, mién,
giam, thu, ndp, quan ly va sir dung an phi va 1¢ phi Toa én;

Tuyén xu

1. Khong chap nhan yéu cau khang cao ctia nguyén don 6ng L& Thanh H.
Gilt nguyén ban an so tham.

2. Khong chap nhan toan b yéu cau khéi kién cua nguyén don 6ng Lé
Thanh H vé viéc Tong Cong ty Cap nuéc S — TNHH MTV don phuong chdm
dut hop dong lao dong trai phap luat doi vai ong Lé Thanh H theo Quyét dinh s6
189/Qb-TCT-TCNS ngay 24/10/2019 nén phai nhan 6ng L& Thanh H tr¢ lai
lam viéc theo hop dong lao dong sé 323/HPLD-TCT-TCNS ngay 23/02/2016 di
giao két va phai tra cho ong L& Thanh H tong cong so tién 13 348.760.800 dong
bao gém: Luong nhiing ngay khong dugc 1am viéc tinh tir ngay 01/12/2019 cho
dén ngay 21/4/2022 14 29 thang x 9.440.000 dong/thang sé tién 1a 273.760.000
ddéng; Cong 02 thang luong so tién 13 18.880.000 ddong; Tra tién bao hiém x3
hoi, bao hiém y té v6i mic luong 7.920.000 dong thang, tinh tir ngay
01/12/2019 cho dén ngay 21/4/2022 1a 27 thang 15 ngdy 1am tron thang la 28
thang v&i mirc dong 20,5% sd tién 1a 45.460.800 dong.

3. Vé an phi lao dong so thAm va phtc tham: Cac dwong su khong
phai chiu.

Trong truong hop ban 4n duge thi hanh theo Piéu 2 Luat Thi hanh an dan
su thi nguoi duge thi hanh an dan sw, nguoi phai thi hanh an dan sy c6 quyén
thoa thuan thi hanh ‘ém, tu nguyén thi hanh dn hoac bi cudng ché thi hanh éu} theo
quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hélph an dan sy; Thoi hi€u yéu cau thi
hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh &n dan su.
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Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Notnhgn: TM. HQI PONG XET XU PHUC THAM
- Toa an nhén dén t0i cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP. HCM,;

- Vién kiém sat nhan dan cﬁp cao tai TP.HCM;

- Vién kiém sat nhan dan TP. HCM;

- Tda an nhéan dan Quan 3;

- Chi cuc Thi hanh an dan sy Quén 3;

- Céc duong sy (dé thi hanh);

- Luu: Vp, Hs.

Doan Thi Kim Thuy
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