TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Déc 1ap — Tu do — Hanh phiic
Ban an sd: 677/2019/LD-PT
Ngay: 30/7/2019
V/v Tranh chap vé don phuong
cham dirt hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom cé:

Chu toa phién tda - Thim phan: Ba  Phan Thi Ut

Céac Tham phan: Ong Bui Lién Minh

Ong Nguyén Tién Diing

- Thuw ky phién toa: Ba Nguyén Thi Thanh Nga - Thu ky Toa 4n nhan
dan Thanh ph H6 Chi Minh.

- DPgi dién Vién kiém sdat nhin din Thanh phé Ho Chi Minh: Ba
Phung Thi Lan - Kiém sat vién tham gia phién toa.

Trong cac ngay 23 va 30 thang 7 nam 2019, tai tru sé Toa an nhan dan
Thanh phé HO Chi Minh xét xir phiic tham cong khai vu an thy 1y s6 66/LDPT
ngay 19/11/2018 vé viéc “Tranh chap don phuong cham dit hop dong lao dong”.

Do ban 4an lao dong so tham sb 21/2018/LD-ST ngay 28/9/2018 cua Toa
an nhan dan Quan T, Thanh phd Hd Chi Minh bi khang c4o.

Theo quyét dinh dwa vu an ra xét xtr phuc tham sé 2949/2019/QDPT-LP
ngay 02 thang 7 nim 2019 cua Toa 4n nhan dan Thanh phd H6 Chi Minh giita
cac duong su:

- Nguyén don: Ba Lé Thi Hoai D, sinh nim 1976 (ving mdt)

Dia chi cu tra: 24 Puong A, Khu dan cu B, Phuong C, Quan D, Thanh
phd H Chi Minh.

Ngueoi dai dién hop phdp: Ong Tran Pinh Binh, sinh nim 1976; dia chi:
24 Puong A, Khu dan cu B, Phuong C, Quan D, Thanh phé HO Chi Minh; 1a
nguoi dai dién theo ty quyén (Vin ban uy quyén s6 330 ngay 09/01/2019 1ap tai
Vin phong cong chtng V, Thanh phd HO Chi Minh). (¢6 mdt)



- Bi don: Cong ty c¢o phan H (trudc day 1a Cong ty TNHH San xuat -
Thuong mai H)

Tru s6: S6 3 L6 CN6 Cum cong nghiép tip trung vira va nho E, Phuong F,
Quan G, Thanh phd Ha Noi.

Ngueoi dai dién hop phdp: Ong Tran Trung K, sinh nim 1979; dia chi
lién lac: Téng 3, Toa nha H, s 2 buong I, Phuong K, Quéan L, Thanh phé Ha
Noi; 12 nguoi dai dién theo uy quyén (Van ban uy quyén s6 01/2019/UQTT-HY
ngay 09/01/2019). (c6 mat)

- Nguoi khang cdo: Nguyén don — ba Lé Thi Hoai P va bi don - Cong ty
o phan H.

NOI DUNG VU AN:

+ Nguyén don - ba Lé Thi Hoai P c6 nguoi dai dién theo iy quyén la
ong Tran Pinh B trinh bay:

Ngay 27/02/2003 ba B ¢6 ky hop dong lao dong v4i Chi nhanh Cong ty
TNHH SX-TM H.

- Loai hop dong: Khong xac dinh thoi han bat dau tir ngay 27/02/2003,
trudc do6 ba P c6 thoi gian thir viée 02 thang tai Chi nhanh Cong ty H.

- Chure vu: Tro 1y Ban giam déc

- Bén thang 9/2003, Chi nhanh chuyén ba B qua Phong ban hang Cong
nghiép. Thang 6/2004, ba B dugc bd nhiém quyén trudng phong ban hang cong
nghiép.

- Mirc lwong tir thang 6/2004 1a: Luong 3.000.000 dong, phu cép trach
nhiém 1.000.000 ddng, tong cong 4.000.000 ddng/thang.

Ngay 15/7/2005, ba Nguyén Thi Lan A goi ba P 1én phong va thong bdo
cho ba P tir ngdy 16/7/2005 ba D khong duge dén Cong ty lam viée. Ly do ba
Lan A dua ra 1a do ba D bé vbn thanh 1ap cong ty khac cung nganh nghé véi
cong ty H nén khong dugc lam viéc & Chi nhanh Cong ty H.

Trong lac Cong ty don phuong cham dit hop dong lao dong véi ba D 1a
lac ba B dang mang thai 06 thang, ba D nhiéu 1an lién hé véi ba Lan A yéu cau
giai quyét truong hop don phuong cham dat hop dong lao dong cua ba nhung
khong duogc giai quyét, trong thoi ky thai san ba D cling khong dugce huong ché
d06 thai san va ché do bao hiém y té theo quy dinh ctia phép luét.



Nay ba b khoi kién yéu cau Cong ty H bdi thudng cho ba P nhitng khoan
sau:

1. Tién lwong va cac khoan phu cap cho nhitng ngay khong dugc lam
viéc: T ngay 16/7/2005 dén ngay 11/11/2011 1a 75 thang: 4.000.000 dong x 75
thang = 300.000.000 dong; Boi thudng 02 thang luong do don phuong chim dat
hop ddng trai luat: 4.000.000 déng x 02 thang = 8.000.000 dong.

2. Tién bdi thuong do ba b khong mudn tré lai 1am viée tai Cong ty H:
Boi thuong tuong duong 02 thang tién luong 1a 8.000.000 dong.

3. Boi thuong do vi pham thoi gian bao trude: 4.000.000 dong x 1,5thang
= 6.000.000 dong.

4. Tra trg cap théi viée: 4.000.000 dong x 3 thang x ¥4 = 6.000.000 dong.

5. Thanh toan tién hoa hong ban hang theo quy dinh ciia Cong ty: Theo
quy dinh ctua Cong ty H thi nhan vién ban hang dugc hudng hoa héng khi ban
hang. Trudc khi nghi viéc Cong ty H con no ba D tién hoa hong ban hang 13
66.582.442 d6ng. Cu thé, mit hang ba P ban 1a bép cong nghiép, may giit, siy,
Uii....hién con 06 hoa hdong cta hop dong ma ba P van chua nhan duoc.

6. Cong ty H c6 trach nhiém dong BHYT, BHXH va hoan tét cac thu tuc dé
ba P nhan s6 bao hiém x4 hoi, do Cong ty khong dong nén ba yéu cau dugc nhan
v6i sd tién theo bang tinh tién BHYT, BHXH 1a 53.450.000 dong.

Tir nhitng cin ct trén ba P yéu cau Cong ty H phai boi thuong tong sb
tién 13 394.582.442 dong.

* Bij don - Cong ty TNHH SX-TM H nay la Céong ty c6 phin H trinh
bay:

Cong ty TNHH San xuit - Thuong mai H (nay 13 Céng ty c6 phan H) xac
nhan Cong ty c6 ky két hop dong lao dong v4i ba Lé Thi Hoai B. Murc lwong ma
ba D dugc huodng tai thoi diém ky hop dong (ndm 2003) 1a 700.000 dong/thang.
Con murc lwong 4.000.000 dong/thang 1a mirc lwong vao nam 2005 cho vi tri phu
trach phong ban hang. Trong qua trinh lam vi¢c tai Cong ty, ba P c6 tham gia
gop von thanh 14p Cong ty Nam A va Cong ty nay c6 kinh doanh nganh nghé,
linh vyc nhu Cong ty H dang hoat dong. Khi biét dugc su viéc nhu vay, ba Lan
A c6 gip ba D dé trao ddi viéc ba D tham gia thanh 1ap doanh nghiép c6 nganh
nghé kinh doanh twong tu nhu nganh nghé kinh doanh ctia Cong ty H, ma ba b
lai dang 1am viéc cho Cong ty H thi c6 thé tao ra sy xung dot vé quyén loi giita
hai bén. Nay truéc yéu cau khoi kién cua ba B, Cong ty H ¢6 ¥ kién nhu sau:



1. Khong c6 viéc Cong ty H don phuong chidm dit hop dong lao dong voi
ba Lé Thi Hoai P. Sau khi ba Lan A trao d6i vé viéc ba B gop vén mé Cong ty
kinh doanh mat hang tuong tu nhu Cong ty H dang kinh doanh thi ba b tu y
nghi viéc rdi sau d6 cho rang Cong ty H dd don phuong chdm dit hop dong lao
dong v6i minh. V& viéc nay, Cong ty H mot lan nira khang dinh da tién hanh ra
so4t ho so, tai lidu c6 lién quan nhung khong co tai liéu nao thé hién Cong ty H
da cham dut hop dong lao dong voi ba b ciing nhu khong tim thiy don xin nghi
viéc cua ba D. Viéc ba b nghi viéc hoan toan la chu y cua ba b.

2. Viéc Coéng ty H c6 chinh sach tra hoa hong thi Cong ty H c6 v kién
trinh bay trong van ban giri Toa an vao nam 2008. Theo d6, dé duoc huong tién
hoa hdng phai dam bao cac diéu kién can thiét, trong khi d6 ba D khong thudc
truong hop duoc huong hoa hong nén khong dong y voi viée ba B doi tién hoa
hong d6i véi 06 hop ddng nhu ba D di yéu cau do Cong ty khong c6 sy thoa
thuan nao véi ba B vé viéc chi tién hoa hong cho ba B. Ba P phu trach phong
ban hang cta Cong ty H va c6 phu cip trach nhiém. Néu ba D truc tiép ban hang
va dap ung du diéu kién nhu Céng ty H di trinh bay thi méi duoc huong hoa
hong.

3. Ba b yéu cau Cong ty H dong tién bao hiém thi hién nay Cong ty H -
Chi nhanh phia Nam d3 dong ctra nén hd so ctia nhan vién bi that lac nén khong
cung cap cho Toa an duoc.

Do d6, Cong ty H thdy rang cac yéu cau khoi kién cia ba B ddi véi Cong
ty H 14 khong c6 co s phap 1y va Cong ty khong chap nhan bt ctr yéu cau nao
tir phia ba Lé Thi Hoai D. Vi vy, Cong ty H dé nghi Toa an bac toan bd yéu cau
khoi kién cua ba D.

* Tai ban 4n lao dong so' tham s6 21/2018/LP-ST ngay 28/9/2018 ciia
Toa 4n nhan dan Quén T, Thanh phd H6 Chi Minh tuyén xi:

1. Chap nhan mot phan yéu cau khdi kién cua nguyén don ba Lé Thi Hoai
b nhu sau:

+ Budc Cong ty TNHH SX -TM H nay 14 Coéng ty C6 phan H c6 trach
nhiém thanh toan cho ba Lé Thi Hoai b téng cong 1a 166.068.730 (mdt tram sau
muoi sau triéu khong trim sdu muoi tdm) dong, bao gdm cac khoan nhu sau:

- Tién lwong va cac khoan phu cép cho nhitng ngay khong dugc 1am
viée tir ngay 16/07/2005 dén ngay 05/01/2007 1a 17 thang: 17 thang x 4.000.000
ddng/thang = 68.000.000 dong;



- Boi thuong 02 thang luong + phu cip do don phuong chim dat hop
ddng trai phap luat: 4.000.000 dong x 02 thang = 8.000.000 dong;

- Tién bdi thudng do ba D khong mudn tré lai 1am viée tai Cong ty H,
tuong duong 02 thang tién lwong 1a 8.000.000 dong;

- Boi thuong do vi pham thdi gian bao trude: 3.000.000 dong x 1,5
thang = 4.500.000 dong.

- Tra tro cap thdi viéc: 4.000.000 dong x 2 thang x % = 4.000.000 dong.

- Thanh toén lai tién BHXH, BHYT cho ba D véi s tien 12 25.450.000
dong.

+ Thanh toén tién hoa héng ban hang ma ba B dugc nhén la: 48.118.730
ddng.

Tong cong 1a 166.068.730 (mot trim sdu muoi sau triéu khong trim sau
muoi tim ngan bay trim ba muoi) dong.

Thot gian thi hanh: Ngay khi ban 4n c6 hiéu luc phap luat.

Thi hanh 4n tai Chi cuc thi hanh an dan sy ¢6 thAm quyén.

Ké tir ngay nguoi dugc thi hanh an c6 don yéu cau thi hanh an, néu nguoi
phai thi hanh chua thi hanh khoan tién néu trén phai chiu lai suit phat sinh do
cham tra tién duoc xac dinh theo thoa thuan cta cac bén nhung khong duoc vuot
qua 13i suat dugc quy dinh tai khoan 1 Diéu 468 BLDS nim 2015 twong ung véi
s tién va thoi gian cham thi hanh.

2. Vé an phi lao dong so tham:

- Cong ty TNHH SX-TM H nay la cong ty C6 phan H phai chiu sb tién an
phi 13 7.642.749 (bay triéu sau trim bén muoi hai ngan bay tram bdn muoi chin)
dong.

-Ba Lé Thi Hoai P phai chiu an phi véi sb tién 1a 923.185 (chin trim hai
muoi ba ngan mot trim tdm muoi 1am) dong nhung dugc cin trir vao tién tam
ung an phi ma ba b da ndp 1a 1.665.000 (mot tri¢u sau tram sau muoi lam ngan)
ddng theo Bién lai thu tam tng an phi s6 000146 ngay 24/04/2006 cta Thi hanh
an dan sy Quan T — TP.HCM. Hoan tra lai cho ba B s6 tién 741.815 (bay trdim
bén muoi mdt ngan tam trim mudi 1am) dong theo bién lai thu trén.

Thi hanh 4n tai Chi cuc thi hanh an déan sy ¢ tham quyén.

Ngoai ra ban an so tham con tuyén vé quyén khang cao ctia cac duong su.



Ngay 09/10/2018 bi don Cong ty TNHH SX-TM H ndp don khang cao:
Yéu cau Hoi ddng xét xir sira an so tham, khong chap nhan toan bo yéu cau khoi
kién ctia nguyén don.

Ngay 10/10/2018 nguyén don nop don khang cao: An so thim budc Cong
ty TNHH SX-TM H thanh toan tién luong cho ba B dén ngay Chi nhanh giai thé
thang 01/2011 va tra tién hoa hong 48.118.730 dong 1a khong dung. Bé nghi Hoi
ddng xét xtr budc Cong ty TNHH SX-TM H c6 nghia vu tra lwong cho ba b dén
thang 11/2011 14 300.000.000 dong va tién hoa hong 13 66.582.442 dong.

*

Tai phién toa phiic thim:

- Nguyén don ba Lé Thi Hoai D ty quyén cho 6ng Tran Dinh B trinh bay:
An so thim budc Cong ty TNHH SX-TM H thanh toan lai tién BHXH, BHYT
cho ba D véi sb tién 1a 25.450.000 dong ba D khong khang céo. Nay tai phién
tda phuc tham xin rat lai yéu cau khoi kién dbi v6i yéu cau BHXH va BHYT vi
Cong vian sd 1338/BHXH-QLT ngay 14/6/2019 ctia Bao hiém xa hoi Thanh phd
H6 Chi Minh cho biét Cong ty TNHH SX-TM H di dong BHXH cho cho ba b.

Ngoai ra ba D van giit nguyén yéu cau khang cdo: D& nghi Hoi dong xét
xtr buéc Cong ty TNHH SX-TM H c6 nghia vu tra luong cho ba B dén thang
11/2011 13 300.000.000 dong va tién hoa hong 1a 66.582.442 dong.

- Bi don Cong ty TNHH SX-TM H ity quyén cho 6ng Tran Trung K trinh
bay: Yéu cau Hoi dong xét xir stra 4n so thdm, khong chip nhan toan bd yéu cau
khéi kién ctia nguyén don.

* Pai dién Vién kiém sat nhan dian Thanh phé H6 Chi Minh trinh
bay quan diém:

Vé tb tung: Tham phan va Hoi dong xét xir thyc hién dung quy dinh cua
phap luat t tung. Puong su thuc hién quyén, nghia vu theo ding quy dinh
phap luat.

Vé ndi dung: D& nghi Hoi dong xét xir khong chap nhan yéu cau khang
c4o cua Cong ty TNHH SX-TM H va chdp nhan mot phan yéu cau khang cdo
ctia nguyén don ba Lé Thi Hoai P vé phan tién luong tir ngdy 16/7/2005 dén
ngay 11/11/2011. Khong chip nhan yéu cau khang cdo ctia ba B vé hoa hong.
Pinh chi rt yéu ciu BHXH- BHYT.

Ap dung khoan 2 Piéu 308 Bo luat T6 tung dan sy ndm 2015. Stta ban an
so tham.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru céc tai liéu co6 trong hd so vu an duoc tham tra tai
phién toa va can cu vao két qua tranh ludn tai phién toa, Hoi dong xét xur
nhan dinh:

Tai phién toa phic tham dai dién nguyén don 6ng Tran Pinh B trinh bay:
Xin rat lai yéu cau doi BHXH va BHYT vi Cong vin s6 1338/BHXH-QLT ngay
14/6/2019 cta Bao hiém xa hoi Thanh phd HO Chi Minh cho biét Cong ty
TNHH SX-TM H da déng BHXH cho ba b.

Cian ctr vao khoan 2 Diéu 244 Bo luat Té tung dan sy nam 2015, Hoi
ddng xét xur dinh chi xét xir di v6i yéu cau doi BHXH va BHYT cua ba b.

Pbi voi yéu cau khang céo ciia ba B va yéu cau khang cao ciia Cong ty
TNHH SX-TM H, Ho61 déng xét xir nhan dinh nhu sau;

Ngay 27/02/2003 ba D ¢ ky hop dong lao dong khong xac dinh thdi han
v6i Cong ty TNHH SX-TM H. Cong viéc: Tro Iy Ban giam déc.

Thang 6/2004, ba B duoc bo nhiém quyén truong phong ban hang cong
nghiép. Muc luong tir thang 6/2004 1a: Luong 3.000.000 dong, phu cép trach
nhiém 1.000.000 dong, tong cong 4.000.000 dong/thang.

Phia nguyén don trinh bay: Ngay 15/7/2005, ba Nguyén Thi Lan A goi ba
P 1én phong va théng bao cho ba P tir ngay 16/7/2005 ba P khong duoc dén
Cong ty 1am viée. Ly do ba Lan A dua ra 1a do ba D b6 vén thanh 1ap cong ty
khac cing nganh nghé véi cong ty H nén khong duoc 1am viéc ¢ Chi nhanh
Cong ty H.

Phia bi don trinh bay: Khong c6 viéc Cong ty H don phuong chidm dit
hop ddng lao dong véi ba Lé Thi Hoai D. Sau khi ba Lan A trao d6i vé viéc ba
D gop von mé Cong ty kinh doanh mit hang twong tu nhu Cong ty H dang kinh
doanh thi ba P tu ¥ nghi viéc.

An so thAm nhén dinh nhu sau: “Xét, [0i khai cia dai dién bi don la ong
Nguyén Pinh N (dwoc ba Lan A 1ty quyén) tai cdc Bién ban doi chdt do Toa dn
16 chirc vao ngay 22/06/2006 (bl 267) Bién bdan hoa gidi ngay 29/06/2006 (bl
265) va cdc chirng cit do nguyén don xudt trinh nhw Céng van soé 17.CNHY/05
ngay 22/12/2005 ciia céng ty H tra 1oi vé viéc khiéu nai ciia ba P (bl 282); Céng
van s6 07/UB - LDTBXH ngay 11/02/2006 ciia Phong LDTBXH quén D (bl 78)
tra 1oi khiéu nai ciia ba P vé viéc Céng ty H cho ba P nghi viéc ma khéng bdo
triede va khéng gidi quyét cac ché do cho ba, thi ¢é co sé dé xdc dinh la vao
ngay 15/07/2005 phia Céng ty H ¢6 ba Lan A la Gidm déc va la nguwoi dai dién
theo phdp ludt cia Céng ty di théng bdo cham dirt hop dong lao déng doi voi
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ba P va ké tir ngay 16/07/2005 ba P khéng dwoc 1én Cong ty lam viée nita. Sau
dé mdc dit ba P khéng dén lam viéc nhung phia Cong ty H ciing khéng c6 bt ky
yéu cdu boi thuong hay ban hanh cdc quyét dinh sa thai déi véi ba D. Nén
HPXX ¢6 cén cit xdc dinh rang phia Cong ty H da cham dirt hop dong lao déng
s6 A200 ngay 27/02/2003 déi véi ba P chi bang loi néi ma khéng ban hanh
théng bdo hay quyét dinh bang van ban. Phia ba P chi dwoc thanh todn tién
lirong dén ngay 15/07/2005 va phia Cong ty thi chiea gidi quyét cdc ché dé cho
ba, nén nay ba P khéi kién yéu cdu gidi quyét cac ché do cho ba la ¢é can cir.”

Nhan dinh trén cta ban an so thim la khong chinh xac, boi 1€ cac Bién
ban d6i chat do Toa an to chirc vao ngay 22/06/2006 (bl 267), Bién ban hoa
giai ngay 29/06/2006 (bl 265) va cac ching ctr do nguyén don xuét trinh nhu
Cong vin sd 17.CNHY/05 ngay 22/12/2005 ctia cong ty H tra 1i vé viéc khiéu
nai cua ba D (bl 282); Cong vin s6 07/UB - LDTBXH ngay 11/02/2006 cia
Phong LDTBXH quan D (bl 78) khong thé hién Cong ty H dd cham dut hop
ddng lao dong s6 A200 ngay 27/02/2003 d6i véi ba D chi bing 16i noéi ma
khéng ban hanh thong bao hay quyét dinh bang vin ban nhu an so thAm nhéan
dinh.

Pong thoi ba Lan A ¢6 10i trinh bay qua cac ban tudng trinh vao cac ngay
18/3/2008, 25/6/2018, 24/8/2018, 29/01/2019 ba Lan A xac nhan (du la véi tu
cach c4 nhan hay giam doc Cong ty H) thong bao (du chi 1a 10i noi hay thai do)
v6i ba b rang Cong ty H “chdm dat” hay “sé& chdm dat” hop dong lao dong voi
ba P. Sau khi ba Lan A néi chuyén véi ba B vé hanh vi gian dbi hoat dong kinh
doanh canh tranh v&i Cong ty H va lam dung vi trf trong cong viéc dé danh cép
thong tin ctia Cong ty cho loi ich ¢4 nhan — vi pham ndi quy Cong ty, quy dinh
cua Cong ty H. Ngay hom sau, tic la ngay 16/7/2005 ba P tu y nghi viéc. Phia
nguyén don trinh bay ngay 15/7/2005 ba Lan A goi ba D 1én phong va thong bao
miéng cho ba D tir ngdy 16/7/2005 khong can dén Cong ty lam viéc nira.

Xét thay, ba D cho rang Cong ty don phuong chiam dut hop dong lao
dong véi ba D ké tir ngay 16/7/2005 nhung ba D khéng cé chimg clr chimg
minh, chi c6 161 trinh bay 1a ngay 15/7/2005 ba Lan A thong bao miéng cho ba b
nghi viéc, nhung ba Lan A — Giam ddc Cong ty H khong thira nhan vé viéc nay.
Poéng thoi cac bén déu thira nhan ngay 15/7/2005 ba Lan A goi ba P vao noi
chuyén thi ngdy hom sau 1a ngay 16/7/2005 ba D khong dén Cong ty lam viéc
cho dén nay. Nhu vay c6 du co s¢ xac dinh ba D ty y nghi viéc. Do d6 viéc ba b
cho rang ba bi Cong ty H chim dit hop dong lao dong trai phap luat 1a khong co
co s& chap nhan.



Tai Cong van sd 1338/BHXH-QLT ngay 14/6/2019 ctia Bao hiém x3 hoi
Thanh phé HO Chi Minh tra 10i cho Toa 4n nhan dan Thanh phé H6 Chi Minh
biét vé thoi gian dong BHXH cta ba b nhu sau:

- Thang 3/2003 dén thang 7/2005 tham gia BHXH do Chi nhanh Céng ty
b phan H dong.

- Thang 8/2005 dén thang 4/2012 tham gia BHXH do Cong ty Nam A déng.

- Thang 6/2012 dén thang 6/2019 tham gia BHXH do Cong ty cb phan
quéc té BT.

Nhu vay sau khi ba b nghi viéc tai Cong ty H vao thang 7/2005 thi thang
8/2005 ba b sang lam viéc tai Cong ty c6 phan Nam A véi chirc danh Gidam ddc
tai chinh. Do d6 viéc ba B khdi kién cho rang Cong ty H cham dut hop dong lao
dong trai luat v6i ba B va yéu cau Cong ty H tra tién luong va cac khoan phu
cip cho nhitng ngay khong duoc lam viéc: Tur ngdy 16/7/2005 dén ngay
11/11/2011 1a 75 thang: 4.000.000 déng/thang x 75 thang = 300.000.000 dong;
Boi thuong 02 thang lwong do don phuong chim dat hop dong trai luat:
4.000.000 dong/thang x 02 thang = 8.000.000 dong. Tién bdi thuong do ba P
khong mudn tré lai 1am viée tai Cong ty H: Bdi thudng tuwong duong 02 thang
tién luong 1a 8.000.000 dong. Bodi thudng do vi pham thoi gian béo trudc:
4.000.000 dong/thang x 1,5thang = 6.000.000 dong 1a khéng c6 co sd chép
nhan.

- Poi v6i khoan tre cAp théi viéc: Ba D tu ¥ nghi viéc thi xem nhu ba D
don phuong cham dit hop dong lao dong véi Cong ty H. Theo quy dinh tai
khoan 2 Diéu 41 B6 luat lao dong nam 1994, duoc sira d6i, bd sung nim 2002,
2006, 2007 thi ba P khong duoc trg cap thdi viéc. Do d6 viéc ba P yéu cau
Cong ty H tro cap thoi viée 13 khong c6 co s& chip nhan.

- P6i voi tién hoa hong ban hang:

Ba P yéu cdu Cong ty H tra tién hoa hong 1a 66.582.442 dong. An so
tham nhan dinh nhu sau:

“"Ba D trinh bay theo quy dinh cua Cong ty H thi nhan vién ban hang
dwoc hwong hoa hong khi ban hang. Trude khi nghi viéc thi Cong ty H con ng
ba D tién hoa hong ban hang la 66.582.442 dong, nay yéu cau Cong ty thanh
toan lai cho ba.

Xét, loi trinh bay thira nhdn tai Cong van sé 34/08/CV- HY (bl 223) do ba
Lan A - Gidm doc céng ty ky va ndp cho Toa dn thi ba D c6 ky Hop dong bdn
hang doi véi cdc khdch hang:



- Khdch san SG - ON: Gia tri thanh toan la 910.649.480 VND
- Cong ty GP: Gia tri thanh toan la 19.057.200 VNP

- Nha hang AP: Gia tri thanh toan la 2695 USD

- Don hang DC: Gid tri thanh toan la 396.165.000 VNP

- Nha hang QH: Gia tri thanh toan la 329.299.150 VND

- Cong ty B: Gia tri thanh toan la 233.614.211 VND

- Cong ty HL: Gia tri thanh toan la 1.711.669.000 VND

- Cong ty ATC: Gia tri thanh toan la 101.054.629 VNP.

Phia nguyén don cung cdp cdc Hop dong bdan hang, ban chiét tinh hoa
hong ban hang, cdc Gidy dé nghi thanh todn tién la cdc ban phé t6 nhung khong
c6 ban chinh dé dsi chiéu, con phia bi don thira nhan tai Cong van s6 34/08/CV-
HY (bl 223) la ba P di c6 cong va cé ky Hop dong ban hang doi véi cdc khdch
hang nhu trén. Do dé doi véi yéu cau ndy thi Hi dong xét xir chi chdp nhdn mot
phan yéu cdu cia nguyén don, cu thé nhw sau:

- Khdch san SG - ON, hoa h&ng dwoc nhan: 5.238.538 VND
- Cong ty GD, hoa hong dwoc nhan: 265.440 VNP

- Nha hang AP, hoa héong dwoc nhin: 851.620 VND

- Pon hang DC, hoa hong dwoc nhin: 6.091.406 VNP

- Nha hang OH, hoa hong dwoc nhin: 4.861.976 VNP

- Céng ty B, hoa hong dwoc nhén: 4.627.300 VNP

- Céng ty HL, hoa hong dwoc nhin: 24.875.158 VNP

- Céng ty ATC, hoa héong dwoc nhin: 1.307.292 VNP

Vay sé tién hoa hong ma ba P dwgc nhan la: 48.118.730 dong”

Nhan dinh va quyét dinh cua ban 4n so thAm budc Cong ty H thanh toan
tién hoa hong ban hang ma ba P dwgc nhan 13 48.118.730 dong 1a khong dung.
Boi 18, trong qué trinh giai quyét vu 4n cac bén thira nhan trong hop dong lao
dong khong quy dinh vé tién hoa hong va Cong ty khong c6 van ban nao vé viée
hudng hoa hong. Tuy nhién néu ban hang va nhan tién cta khach hang xong roi
nhan vién bao cdo dé xuit va phai dugc Gidam ddc 1a ba Lan A duyét rdi méi
duge nhan khoan tién hoa héng. Céc bén duong su da xac nhan s6 tién hoa héng
66.582.442 ddng chua dugce ba Lan A duyét.

Tai Cong van sd 34/08/CV-HY ngay 18/3/2008 ba Lan A — Giam ddc
Cong ty H xac nhan "ba P c6 lam viéc voi cac khach hang nhu: Khéach san SG -
QN: Gia tri thanh toan la 910.649.480 VND; Cong ty GD: Gia tri thanh toan la
19.057.200 VND; Nha hang AP: Gia tri thanh toan 1a 2695 USD; Pon hang DC:
Gié tri thanh toan la 396.165.000 VND; Nha hang QH: Gia tri thanh toan la
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329.299.150 VND; Cong ty B: Gia tri thanh toan l1a 233.614.211 VND; Cong ty
HL: Gié tri thanh toan 1a 1.711.669.000 VND; Cong ty ATC: Gia tri thanh toan Ia
101.054.629 VND". Van dé hoa hong ban hang cin ctr vao két qua lam viéc nhan
vién chi dugc huong khi thuc hién déy da céc cong viéc sau: Tim khach hang;
Lam béo gia; Thoa thudn cac diéu kién mua ban v6i khach hang dé ky hop dong
v6i Cong ty; Theo dbi qué trinh thyc hién hop dong, giai quyét phat sinh trong
quan hé gitra hai bén; Lam thu tuc thu duoc tién cua khach.

Tai phién toa phiic tham: Phia dai dién nguyén don xac nhan khi ba P nghi
viéc thi chua thu duoc tién cta khach hang va phia Cong ty ciing xac nhan ba b
nghi viéc chua thu dugc tién ctia khach hang va Congt y phai cir nguoi khac lam
thay viéc nay; do d6 Céng ty khong dong y viéc ba D doi khoan tién hoa hong
nay. Ngoai ra, dai dién nguyén don cho rang sau khi ky hop dong véi khach
hang, ba B dugc tién hoa hong va dai dién nguyén don cung cip cho Tda an céc
gidy dé nghi thanh toan (ban photo) ngay 06/4/2005, 30/6/2005, 27/5/2005,
30/7/2005 va email ngay 09/01/2005 ctia ba T giri cho ba D. Phia dai dién Cong
ty xac nhan cac gidy dé nghi thanh toan (ban photo) ngay 06/4/2005, 30/6/2005,
27/5/2005, 30/7/2005 khong phai cua Cong ty H va email ngay 09/01/2005 cua
ba T 14 email c4 nhan giita ba T véi ba B, khong lién quan gi dén Cong ty.

Xét; Gidy dé nghi thanh toan (photo) ngdy 06/4/2005, 30/6/2005,
27/5/2005, 30/7/2005 khong c6 ban chinh ddi chiéu va khong dugc phia Cong ty
thtra nhan. Theo quy dinh tai khéan 1 Diéu 95 B luat TH tung dan sy thi: "Tai
liéu doc dugc ndi dung duge coi 1a chimg cir néu 1a ban chinh hodc ban sao co
cong chimg, chimg thuc hop phap hodc do co quan, to chirc ¢6 thim quyén cung
cap, xac nhan". Do d6 cac phiéu trén khong coi 1a chimg ctr dé toa xem xét. Doi
voil email ngay 09/12/2005 cta ba T gui cho ba B nhung phia Cong ty khong
thira nhan va cho rang day la email c4 nhan gitta ba D va ba T. Hoi dong xét xir
xét thdy ba D doi tién hoa hong ban hang 13 66.582.442 dong 1a khéng co co sO
chap nhén.

Tir nhitng nhan dinh trén Hoi dong xét xtr khong chip nhdn yéu cau
khang cdo cua ba Lé Thi Hoai D va chap nhan yéu cau khang cdo ciua Cong ty
6 phan H (trudce day 1a Cong ty TNHH SX-TM H). Stra ban 4n so tham.

Xét thdy dé nghi ctia dai dién Vién kiém sat nhan dan Thanh phd Hb Chi
Minh khong cé co s& chip nhan.

Do sira ban an so thim Hoi dong xét xtr s& xac dinh lai nghia vu ndp tién
an phi so thAm.
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- An phi dan su so thAm: Can ctr Nghi dinh 70/CP ngay 12/6/1997 quy
dinh vé an phi, 1¢ phi Toa 4n, do Hoi dong xét xtr khong chap nhan yéu cau doi
66.582.442 d6ng tién hoa hdong cta ba D, nén ba P phai chiu 1a 1.997.473 ddng.
Ba P da ndp 1.665.000 dong tién tam ung an phi theo bién lai thu sb 000146
ngay 24/04/2006 ctia Chi cuc Thi hanh an dan sy Quan T, Thanh phé Hd Chi
Minh. Ba P con phai ndp thém 332.473 dong.

- V& 4an phi dan su phtc thim: Do sira 4n so thim nén ngudi khang céo
khong phai chiu an phi phuc tham.

Vi cac 1€ trén;
Can cit khoan 2 Diéu 148; khoan 2 Diéu 244 va khoan 2 Diéu 308 Bo
luat T6 tung dan sy nam 2015.

QUYET PINH:

Ap dung: Khoan 2 Diéu 41 cua Bo luat lao dong nam 1994, dugc stra doi
bd sung nam 2002, 2006, 2007; Nghi dinh 70/CP ngay 12/6/1997 quy dinh vé
an phi, 1¢ phi Toa an.

Tuyén xir:

1. Khéng nhan yéu cau khang cdo ctia nhan ba Lé Thi Hoai P va chip
nhan yéu cau khang céo ctia Cong ty c¢b phan H (trude day 1a Cong ty TNHH
SX-TM H).

2. Stra ban an dan sy so tham s6 21/2018/DS -ST ngay 28/9/2018 cua Toa
an nhan dan Quan T, Thanh phé HO Chi Minh.

Khéng chap nhan yéu cau khai kién cta ba Lé Thi Hoai B d6i vdi Cong
ty TNHH SX-TM H gdm céac khoan sau: Tién luong va cic khoan phu cip cho
nhimng ngay khong duoc 1am viée tir ngdy 16/7/2005 dén ngay 11/11/2011 1a 75
thang: 4.000.000 ddng x 75 thang = 300.000.000 dong; Boi thudng 02 thang
lwong do don phuong cham dut hop ddng trai luat: 4.000.000 déng x 02 thang =
8.000.000 dong; Tién bdi thuong do ba b khéng mudn trd lai lam viée tai Cong
ty H: Boi thuong twong duong 02 thang tién luong 1a 8.000.000 dong; BOi
thudng do vi pham thoi gian bao trudce: 4.000.000 dong x 1,5thang = 6.000.000
ddng; Tra tro cap thoi viée: 4.000.000 dong x 3 thang x 4 = 6.000.000 dong;
Thanh toan tién hoa hong 13 66.582.442 ddng.

3. Pinh chi d6i véi yéu cau doi Cong ty cd phan H (trudc diy la Cong ty
TNHH SX-TM H) déng BHXH va BHYT cho ba b.
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4. An phi lao dong so tham: Ba D phai chiu 13 1.997.473 dong (mdt triéu,
chin trim chin muoi bay ngan, bén trim bay muoi ba dong). Ba P da ndp
1.665.000 dong (mot tridu sau trim sdu muoi 1im ngan dong) tién tam Ung an
phi theo bién lai thu s6 000146 ngay 24/04/2006 ctia Chi cuc Thi hanh an dan su
Quan T, Thanh phé H5 Chi Minh. Ba B con phai ndp thém 332.473 dong (ba
tram ba muoi hai ngan, bon trim bay muoi ba dong).

5. An phi lao dong phtic tham: Ba Lé Thi Hoai B va Cong ty c6 phan H
khong phai chiu an phi phuc tham.

- Hoan lai s6 tién 300.000 ddng (ba trim ngan dong) cho ba Lé Thi Hoai
D theo bién lai thu tién tam mg 4n phi s6 0011988 ngay 16/10/2018 cta Chi cuc
Thi hanh an dan sy Quan T, Thanh phé H6 Chi Minh.

- Hoan lai s6 tién 300.000 dong (ba trim ngan) dong cho Cong ty co phan
H theo bién lai thu tién tam tng 4n phi sé 0011950 ngay 08/10/2018 cua Chi cuc
Thi hanh an dan sy Quan T, Thanh phé H6 Chi Minh.

6. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an./.

Noi nhén: , TM. HQI DONG XET XU PHUC THAM
- Toa én nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TpHCM;

- Vién kiém sat nhan déan cép cao tai TpHCM

- Vién kiém sat nhan dan TpHCM;

- Toa an nhan dan Quan T;

- Cuc Thi hanh &n dan sy TpHCM;

- Chi cuc Thi hanh an dan sy Quan T;

- Céc duong sy (dé thi hanh);

- Luu.

Phan Thi Ut
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