TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TP. BUON MA THUQT Péc 1ap — Tu do — Hanh phiic
TINH PAK LAK

Ban an s6: 21/2023/KDTM-ST
Ngay 27/9/2023
“V/v Tranh chdp hop dong kinh té”
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TP. BUON MA THUOQT, TINH PAK LAK

Thanh phan Hai dong xét xi so' tham gém co:

Tham phan — Chui toa phién tda: Ong Lé Dinh Thanh

Cac Hgi tham nhan dan:

1. Ong Hoang Viét Théng.

2. Ong Nguyén Lap Tién.

Thir ky phién toa: Ong Bui Van Canh — Thu ky Toa an nhan dan thanh phé
Budn Ma Thudt, tinh Dk Lak.

Pai dién Vién kiém sat nhan dan thanh phé Bubn Ma Thugt, tinh Ddk Lk
tham gia phién tda: Ba Nguyén Thi Diéu L — Kiém sat vién.

Ngay 27/9/2023, tai Hoi truong xét xa tru s& Tod an nhan dan thanh phé Buén
Ma Thuot, xét xir so tham cong khai vu an kinh doanh thuong thy Iy sé:
38/2022/TLST - KDTM ngay 14/11/2022, vé viéc: “Tranh chap hop dong kinh té”
theo Quyét dinh dwa vu an ra xét xir s6: 17A/2023/QPXXST — KDTM ngay
11/8/2023 va Quyét dinh hoan phién toa s: 20/2023/QDST- KDTM ngay 29/8/2023
gitra cac duong su:

Nguyén don: Cong ty trach nhiém hiru han P.

Tru sé: A P, phuong T, thanh phé B, tinh Pak Lak.

Nguoi dai dién theo phép luat: Ong Truong Cong L1 - Chtc vu: Giam dbc

Pia chi: S6 A P, phuong T, thanh phé B, tinh Pak Lak;

Nguoi dai dién theo ay quyén: Ong Luu Hai H.

Pia chi: S5 C N, phuong T, thanh phé B, tinh Dik Lik; c6 mit.

Bi don: Cong ty Trach nhiém Htu han B (Tén cii: Cong ty TNHH Y),

Nguoi dai dién theo phép luat: Ong Lé Vi Truong H1 - Chire vy: Giam déc.

Pia chi: S6 B V, phuong K, thanh phé B, tinh Pak Lik; vang mit.

NQI DUNG VU AN:


https://trolyao.toaan.gov.vn/l%20link/o%20T%C3%92A%20%C3%81N%20NH%C3%82N%20D%C3%82N%20%20%20%20%20%20%20%20%20%20%20C%E1%BB%98NG%20H%C3%92A%20X%C3%83%20H%E1%BB%98I%20CH%E1%BB%A6%20NGH%C4%A8A%20VI%E1%BB%86T%20NAM
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Di%E1%BB%87u%20Linh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20tr%C3%A1ch%20nhi%E1%BB%87m%20h%E1%BB%AFu%20h%E1%BA%A1n%20Ph%C3%BA%20Xu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20126%20Phan%20Chu%20Trinh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20tr%C3%A1ch%20nhi%E1%BB%87m%20h%E1%BB%AFu%20h%E1%BA%A1n%20Ph%C3%BA%20Xu%C3%A2n:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20C%C3%B4ng%20L%C6%B0u%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20126%20Phan%20Chu%20Trinh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20126%20Phan%20Chu%20Trinh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20tr%C3%A1ch%20nhi%E1%BB%87m%20h%E1%BB%AFu%20h%E1%BA%A1n%20Ph%C3%BA%20Xu%C3%A2n:%3C/b%3E%20L%C6%B0u%20H%E1%BA%A3i%20H%C6%B0ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20383/63/35%20Nguy%E1%BB%85n%20V%C4%83n%20C%E1%BB%AB,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BA%ADp,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20383/63/35%20Nguy%E1%BB%85n%20V%C4%83n%20C%E1%BB%AB,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BA%ADp,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Tr%C3%A1ch%20nhi%E1%BB%87m%20H%E1%BB%AFu%20h%E1%BA%A1n%20%C4%90%E1%BA%A7u%20t%C6%B0%20X%C3%A2y%20d%E1%BB%B1ng%20T%C3%A2n%20L%C3%AA%20H%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Y%20Thi%C3%AAn%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20TNHH%20Y%20Thi%C3%AAn%20Ph%C3%A1t:%3C/b%3E%20L%C3%AA%20V%C5%A9%20Tr%C6%B0%E1%BB%9Dng%20H%E1%BA%A3i%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2029-33%20V%C3%B5%20V%C4%83n%20Ki%E1%BB%87t,%20ph%C6%B0%E1%BB%9Dng%20Kh%C3%A1nh%20Xu%C3%A2n,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%2029-33%20V%C3%B5%20V%C4%83n%20Ki%E1%BB%87t,%20ph%C6%B0%E1%BB%9Dng%20Kh%C3%A1nh%20Xu%C3%A2n,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk

Theo don khéi Kién, don sira doi, bo sung don khéi kign, qua trinh 1am vigc
tgi TOa &n Va tgi phién toa dai dién theo iy quyén ciia nguyén don éng Luu Hai H
trinh bay:

Ngay 24/11/2020 Céng ty TNHH P va Céng ty TNHH Y nay la Cong ty
TNHH D c6 ky Hop dong kinh té sé 2411/20MBBT-PX vé viéc mua ban bé tong
thuong pham tron san theo don dat hang cua bén mua cho Cong trinh duong G, xa
C, huyén C, tinh bak Lak.

Cu thé: Loai bé tong thwong pham tron sin Méc 200; khdi luong udc tinh:
1500m3; don gid: 930.000 VNB/m?. Tong gia tri cia hop dong wdc tinh 1a:
1.395.000.000 dong. Phuwong thtc thanh todn tién mat hodc chuyén khoan. Bén mua
thanh toan theo don hang cua timg dot cap. Hai bén théng nhat khéi luwong mdi dot
cap khoang 252m?® bé téng c6 gia tri twong duong 1a 234.360.000 dong, bén mua s&
tam tmg trude 150.000.000 ddng cho bén ban; trude khi bén ban cap bé tong cho dot
ké tiép thi bén mua phai chuyén tam ng tiép 1a 150.000.000 dong va thanh toan du
80% gi4 tri bé tong thuc té cua dot do bé tong trude do (bao gdm ca 150.000.000
ddng da tam tng); 20% gia tri bé tdng cua mdi dot bén mua phai thanh toan trong
thoi han t6i da 30 ngay ké tir ngay tiép nhan bé tong.

Thuc hién hop ddng Cong ty TNHH P d3 cung cép bé tong thuong pham tron
san cho Cong ty TNHH Y nay la Céng ty TNHH D tai cong trinh Puong G, xa C,
huyén C, tinh Pak Lik. Loai bé tong thuong pham tron sin Mac 200; tong khoi
lwong: 1,127.5m3; thanh tién: 1.084.575.000 dong.

Cu thé:

-Pot 1: Ngay 18/12/2020 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 6 phiéu xuat bé téng vai tong khoi lugng 46m?3; thanh
tién 1a: 42.780.000 dong.

-Pot 2: Ngay 19/12/2020 Cong ty TNHH P da cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Dak Lak gém 6 phiéu xuat bé téng vai tong khdi lugng 48m?3; thanh
tién 1a: 44.640.000 dong.

- Dot 3: Ngay 20/12/2020 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 5 phiéu xuat bé téng vai tong khoi lugng 48m?3; thanh
tién 1a: 44.640.000 dong.

-Pot 4: Ngay 21/12/2020 Cong ty TNHH P da cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
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C, huyén C, tinh Bk Lik gém 7 phiéu xuat bé téng véi tong khdi lugng 50m3; thanh
tién 1a: 46.500.000 dong.

- Dot 5: Ngay 22/12/2020 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, xa
C, huyén C, tinh Pak Lak gom 5 phiéu xuat bé téng vai tong khdi lugng 50m3; thanh
tién 1a: 46.500.000 dong.

- Dot 6: Ngay 23/12/2020 Cong ty TNHH P di cung tin cip bé tong thuong
pham tron san cho Cong ty TNHH Y nay la Cong ty TNHH P tai cong trinh Buong
G, x4 C, huyén C, tinh Bak Lak gom 5 phiéu xuat bé téng véi tong khdi lugng 43md;
thanh tién 1a: 39.990.000 ddng.

-Pot 7: Ngay 26/12/2020 Cong ty TNHH P da cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gém 7 phiéu xuat bé téng véi tong khdi lugng 49m?3; thanh
tién 1a: 45.570.000 dong.

Dot 8: Ngay 27/12/2020 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, xa
C, huyén C, tinh Pak Lak gom 8 phiéu xuat bé téng vai tong khoi lugng 66m?; thanh
tién 1a: 61.380.000 dong.

-Pot 9: Ngay 28/12/2020 Cong ty TNHH P da cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 5 phiéu xuat bé téng vai tong khoi lugng 35m?; thanh
tién 1a: 32.550.000 dong.

- Dot 10: Ngay 30/12/2020 Cong ty TNHH P di cung cip bé tong thuong
pham tron san cho Cong ty TNHH Y nay la Cong ty TNHH P tai cong trinh Buong
G, xa C, huyén C, tinh Pak Lak gom 7 phiéu xuét bé téng vai tong khdi lugng
48,5m?; thanh tién 1a: 45.105.000 dong.

- Pot 11: Ngay 2/1/2021 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 5 phiéu xuat bé téng vai tong khoi lugng 44m?3; thanh
tién 1a: 40.920.000 dong.

- Dot 12: Ngay 2/1/2021 Cong ty TNHH P d3 cung cp bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Buong G, x&
C, huyén C, tinh Pak Lak gom 5 phiéu xuat bé tong véi tong khdi luong 44m3; thanh
tién 1a: 40.920.000 dong.

- Pot 13: Ngay 5/1/2021 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
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C, huyén C, tinh Bk Lik gém 8 phiéu xuat bé téng véi tong khdi lugng 56m3; thanh
tién 1a: 52.080.000 dong.

- Dot 14: Ngay 7/1/2021 Cong ty TNHH P d3 cung cp bé tdng thwong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, xa
C, huyén C, tinh Pak Lak gom 8 phiéu xuat bé téng vai tong khdi lugng 76m?3; thanh
tién 1a: 70.680.000 dong.

- Dot 15: Ngay 8/1/2021 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Bk Lik gém 9 phiéu xuat bé téng véi tong khdi lugng 65m3; thanh
tién 1a: 60.450.000 dong.

Dot 16: Ngay 9/1/2021 Cong ty TNHH P da cung cip bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 9 phiéu xuat bé téng véi tong khdi lugng 62m3; thanh
tién 1a: 57.660.000 dong.

-Pot 17: Ngay 12/1/2021 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, xa
C, huyén C, tinh Pak Lak gom 11 phiéu xuat bé tong vai tong khoi lugng 90ms;
thanh tién 1a: 83.700.000 ddng.

- Pot 18: Ngay 13/1/2021 Cong ty TNHH P da cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 10 phiéu xuat bé tong vai tong khdi lugng 70ms;
thanh tién 1a: 65.100.000 dong.

-Pot 19: Ngay 14/1/2021 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gém 5 phiéu xuat bé téng véi tong khdi lugng 35m?; thanh
tién 1a: 32.550.000 dong.

- Pot 20: Ngay 19/1/2021 Cong ty TNHH P da cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 4 phiéu xuat bé téng vai tong khoi lugng 26m?3; thanh
tién 1a: 24.180.000 dong.

- Dot 21: Ngay 24/1/2021 Cong ty TNHH P d3 cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
C, huyén C, tinh Pak Lak gom 1 phiéu xuat bé tong véi tong khdi luong 10m?; thanh
tién 13: 9.300.000 dong.

- Pot 22: Ngay 25/1/2021 Cong ty TNHH P da cung cap bé tong thuong pham
tron san cho Cong ty TNHH Y nay la Cong ty TNHH D tai cong trinh Puong G, x&
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C, huyén C, tinh Dk Lik gém 3 phiéu xuat bé téng véi tong khdi lugng 21m3; thanh
tién 1a: 19.530.000 dong.

- Dot 23: Ngay 25/1/2021 Cong ty TNHH P d3 cung - cap bé tong thuong
pham tron sin cho Cong ty TNHH Y nay 1a Cong ty TNHH P tai ¢ong trinh Buong
G, x4 C, huyén C, tinh Bak Lak gém 7 phiéu xuat bé téng véi tong khdi lugng 45md;
thanh tién 1a: 41.850.000 ddng.

Cong ty TNHH P ciing d3 xuat Hoa don gia tri gia ting va ban giao cho Cong
ty TNHH Y nay 1a Cong ty TNHH D1 gié trj 13 977.895.000 déng (c6 hoa don kém
theo). Hién tai con sd tién 70.680.000 ddng Cong ty TNHH P chua ban giao Hoa
don gia tri gia tang cho Cong ty TNHH Y nay la Céng ty TNHH D do phia Cong ty
vi pham nghia vu thanh toan.

Ngay 01/02/2021 Cong ty TNHH P d3 1ap ban di chiéu cong no theo d6 Cong
ty TNHH Y nay 14 Cong ty TNHH B mdi thanh toan cho phia Cong ty TNHH P s
tién 1a 793.881.946 dong, sb tién Cong ty TNHH Y nay la Cong ty TNHH P con ng
Cong ty TNHH P 13 254.693.054 dong. Giri Cong ty TNHH Y nay 1a Cong ty TNHH
P dé nghi xac nhan cong no va thanh toan sé6 no con lai, nhung phia Céng ty TNHH
Y nay la Cong ty TNHH D khong c6 phan hoi.

Sau d6 COng ty TNHH P da nhiéu lan 1ap Cong Vin vé viéc thanh toan Cong
no Bé tong giri Cong ty TNHH Y nay la Cong ty TNHH D yéu cau Cong ty TNHH
Y nay la Cong ty TNHH D thanh toan nét sé tién con no 1a 254.693.054 d¢ong cho
Cong ty TNHH P va tinh 14i suat cham tra theo I3i suat qua han ciia Ngan hang N.

Tuy nhién, cho dén nay Cong ty TNHH D van khong chiu thanh toan s6 tién
trén cho Cong ty TNHH P. Vi vay nay Cong ty P lam don khai kién Cong ty TNHH
P ra trude Toa 4n, dé nghi Toa an tuyén budc Cong ty TNHH B phai tra cho Cong
ty TNHH P s tién 13 254.693.054 d¢ng va I&i xuat cham tra theo quy dinh caa phap
luat. Ngoai ra khong cé y kién nao khac.

Déi Vi bi don: Cong ty TNHH Y nay la Cong ty TNHH D: Trong qué trinh
giai quyét vu an da duoc Toa an triéu tap hop 1& nhiéu 1an nhung c6 tinh khéng hop
tac lam viéc, vang mat khdng tham gia té tung nén Toa an khong tién hanh ghi loi
khai, cdng khai ching cur va hoa giai duoc.

Dai dién Vign kiém sat nhan dan thanh phé Budn Ma Thugt tham gia phién
tda phat biéu y kién:

Trong qua trinh giai quyét vu &n cia Tham phén, cling nhu tai phién toa Hoi
ddng xét xir va nguyén don da tuan thu dang cac quy dinh cua phap luat té tung dan
su. Bi don khong tuan thu dung quy dinh cua phap luat té tung dan su.

Cin cir vao khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu
39, biéu 147, khoan 2 Diéu 227, biéu 228, Biéu 266 B luat té tung dan sur;.
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Can ct Diéu 430, Diéu 433, Diéu 434, Diéu 440 cta Bo luat Dan su.

Cin cu Diéu 306 Luat Thuong mai.

Can cur Diéu 26 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban thuong vu Qudc Hoi vé viéc mac thu, mién, giam, thu nop, quan Iy va sir
dung an phi va Ié phi Toa an.

Dé nghi hoi dong xét xir:

Tuyén xir: Chap nhan yéu cau khai kién ciia nguyén don Cong ty Trach nhiém
Hau han P.

Budc bi don Cong ty Trach nhiém Hitu han B c6 trach nhiém tra s tién no
gbc 254.693.054 dong va va lai suat theo tir ngay 27/7/2022 cho dén nay theo quy
dinh cua phép luat cho Cong ty Trach nhiém Htu han P.

V& an phi: Cac duong su phai chiu an phi theo quy dinh ctia phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién cizu cac tai liéu c6 trong hé so vu dn da dwoc tham tra tai
phién toa, cin cir vao két qud tranh ludn tgi phién tod, y kién dai dién Vién kiém sét,
Hgi dong xét xit nhdn dinh.

[1]. V& thu tyc t6 tung: Bi don vang mit tai phién toa lan thi hai, can cit Diéu
227, Biéu 228 cua Bo luat t6 tung dan sy, Hoi dong xét xir tién hanh xét xtr vang
mat bi don 1a phu hop.

[2]. Vé viéc sira doi, b6 sung don khoi kién: Tai khai kién nguyén don khoi
kién dbi véi bi don 1a Cong ty TNHH Y, tuy nhién qué trinh giai quyét vu &n ngay
11/8/2023 nguyén don c6 don sira d6i, bd sung don khai kién khai kién ddi véi nguoi
bi kién la Cong ty TNHH D la tu nguyén, khong vuot qué pham vi khoi kién ban
dau nén Hoi dong xét xu chap nhan.

[3]. Vé ndi dung vu an: Ngay 24/11/2020 Cong ty TNHH P va Cong ty TNHH
Y nay l1a Cong ty TNHH D ¢6 ky Hop dong kinh té s6 2411/20MBBT-PX Vvé viéc
mua ban bé téng thuong pham tron sin theo don dit hang caa bén mua cho Cong
trinh duong GTNT Budn Kna, xa C, huyén C, tinh Dak Lak. Cu thé: Loai bé tong
thuong pham tron san Méc 200; khéi luong woc tinh: 1500m?3; don gia: 930.000
VND/m?. Tong gia tri cua hop dong ude tinh 13: 1.395.000.000 déng. Phuong thirc
thanh toan tién mat hodc chuyén khoan. Bén mua thanh toan theo don hang cua ting
dot cap. Hai bén thdng nhat khéi lugng mdi dot cip khoang 252m? bé téng co gia tri
tuong duong 1a 234.360.000 ddng, bén mua s& tam mg trude 150.000.000 dong cho
bén ban; trudc khi bén ban cip bé tong cho dot ké tiép thi bén mua phai chuyén tam
ng tiép 13 150.000.000 dong va thanh toan dit 80% gi4 tri bé téng thuc té cua dot
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d6 bé tong trude d6 (bao gdm ca 150.000.000 ddng da tam (ng); 20% gia tri bé tong
ctia mdi dot bén mua phai thanh toan trong thoi han tdi da 30 ngay ké tir ngay tiép
nhan bé tong.

Thuc hién hop ddng Cong ty TNHH P d3 cung cép bé tong thuong pham tron
san cho Cong ty TNHH Y nay la Cong ty TNHH P tai cong trinh Puong G, xa C,
huyén C, tinh Dik Lik. Loai bé tong thuong pham tron sin Mac 200; tong khdi
lwong: 1,127.5m3; thanh tién: 1.084.575.000 dong.

Ngay 01/02/2021 hai bén da 1ap ban ddi chiéu cong no theo d6 Céng ty TNHH
Y méi thanh toan cho phia Cong ty TNHH P s tién 1a 793.881.946 ddng, sd tién
Cong ty TNHH Y con ng Cong TNHH xay dung P1 1a 254.693.054 dong. Ngay
27/07/2022 Cong ty TNHH P di 1ap Cong Vin vé viéc thanh toan Cong no Bé tong
gui Coéng ty TNHH Y (Céng ty TNHH D) yéu cau thanh toan sé tién con no 1a
254.693.054 dong cho Céng ty TNHH P. Tuy nhién cho dén nay Céng ty TNHH P
van khong chiu thanh toan sé tién trén cho Cong ty TNHH P. Vi vay Cong ty TNHH
P khoi kién ra Toa an dé nghi giai quyét.

[4]. Xét yéu cau khoi kién cua nguyén don Hoi dong xét xur xét thay: Ngay
24/11/2020 Cong ty TNHH P va Cong ty TNHH Y nay 1a Céong ty TNHH D c6 ky
Hop dong kinh té s6 2411/20MBBT-PX vé viéc mua ban bé tong thuong pham tron
san theo don dit hang ciia bén mua cho Cong trinh duong GTNT Budn Kna, xa C,
huyén C, tinh Pak Lak bén nguyén don di cung cap tong khéi luong 1,127.5m3;
thanh tién 1.084.575.000 dong la thuc té, co that.

Ngay 01/02/2021 hai bén da 1ap ban ddi chiéu cong no theo d6 Cong ty TNHH
Y méi thanh toan cho phia Cong ty TNHH P s6 tién 1a 793.881.946 dong, con no lai
254.693.054 dong, mac du phia bi don khong ky vao bién ban d6i chiéu cong ng
nhung tai Diéu 4, phan 4.2 cua Hop dong kinh té quy dinh “.... Ngay sau khi Bén
ban cdp bé tdng xong, thi Bén ban sé ldp bang doi chiéu cong ng géi cho Bén mua
(theo hinh thizc chuyén phat nhanh, tryec tiép, email hogc Fax). Trong vong 03 ngay
Bén ban khdng nhdn dwoc phan héi ciia Bén mua, thi Bén bdan xem nhw Bén mua da
dong y bdng doi chiéu cong ng' ma Bén ban da givi...”.

Nhu vay, bén nguyén don di thuc hién dung vé viéc thuc hién ddi chiéu cong
no va giri ban d6i chiéu céng no cho bi don, nhung bi don khong phan hdi 1a dong
y véi bang @i chiéu cong ng ma Bén ban da giri.

Mt khac, Toa an d tién triéu tap hop 1& dbi vai bi don, nhung bi don cb tinh
Ian tranh, khong tham gia té tung dé cung cap céc tai liéu, chung cir dé ddi chiéu,
dbi chat véi nguyén don dé 1am rd noi dung vu an 1a tir b quyén, nghia vu cung cap
chang ct, chang minh cho y kién, quan diém cuaa bi don.
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V& 4i suét tai Diéu 4, phan 4.1 caa Hop ddng kinh té quy dinh “......Bén bén
c6 quyén tir chai cdp bé tong néu bén mua chuwa thanh todn di céc théa thudn ve
hinh thize thanh todn dé néu trén dong thoi sé thuc nercon lai phdi chiu 1ai sudt qua
han ciia Ngan hang N (A) chi nhanh P2, Tp ., tinh Dak L3k .... ”. Nhung tai don khoi
kién nguyén don yéu cau bi don tra 14i suat cham tra theo quy dinh caa phép luat 1a
quyén quyét dinh va ty dinh doat ciia nguyén don.

Piéu 306 Luat thuong mai quy dinh: “Trwong hep bén vi pham hop déng
chdm thanh toan tién hang hay chdm thanh toan thi lao dich vu va cac chi phi hop
ly khac thi bén bj vi pham hop dong cd quyén yéu cdu tra tién I&i trén sé tien chdm
trd dé theo ldi sudt ng qua han trung binh trén thj rweong tai thoi diém thanh todn
tuong ung Vol thoi gian cham tra, tru truong hop co thoa thudn khac hogc phap ludt
co quy dinh khac.”.

L i suat duoc tinh cy thé nhu sau: 254.693.054 dong x (15%/nam x 14 thang)
= 44.571.284 dong (tinh tir ngay 27/7/2022 dén ngay xét xir ngay 27/9/2023).

Tur nhitng phan tich nhan dinh néu Hoi dong xét xtr xét thay c6 can ctr chap
nhan yéu cau khoi kién caa nguyén don budc bi don ¢ trach nhiém tra cho nguyén
don s tién ng gbe va 1ai 1a 299.264.338 dong.

Ké tir ngay tiép theo cua ngay xét xir so tham cho dén khi thi hanh &n xong,
bén phai thi hanh &n con phai chiu khoan tién 13i cua sb tién con phai thi hanh an
theo mirc 14i suat 1a 15%/nam cho dén khi tra xong no.

[5]. Vé an phi: Do yéu cau khoi kién ciia nguyén don dugc chap nhan nén bj
don phai chiu 299.264.338 dong x 5% = 14.963.216 dong 4n phi kinh doanh so tham.
Tra lai cho nguyén don sb tién 6.367.000 d6ng tién tam tmg 4n phi da nop tai Chi
cuc Thi hanh &n dan sy thanh phé Budn Ma Thuét, tinh Pak Lak theo bién lai thu s6
AAJ2021/0022566 ngay 07/11/2022.

Vi céc lé trén,

QUYET PINH:

- Can ctr vao khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu
39, Piéu 147, khoan 2 Biéu 227, Piéu 228, Diéu 266 Bo luat té tung dan su;.

- Can ctr Diéu 430, Diéu 433, Piéu 434, Biéu 440 caa Bo luat Dan su.

- Can ctr Biéu 24, Piéu 50, Piéu 55, Piéu 306 Luat Thuong mai.

- Can ct Piéu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban thuong vu Qudc Hoi vé viéc mac thu, mién, giam, thu nop, quan ly va s
dung an phi va I¢ phi Toa an.

Tuyén xir: Chap nhan yéu cau khai kién ciia nguyén don Cong ty Trach nhiém
Hau han P.
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Budc bi don Céng ty Trach nhiém Hitu han B c6 trach nhiém tra sé tién no
géc, 13i 14 299.264.338 ddng cho nguyén don Cong ty Trach nhiém Hixu han P.

Ké tir ngay tiép theo cua ngay xét xir so thim cho dén khi thi hanh an xong, bén phai
thi hanh an con phai chiu khoan tién 14i caa sd tién con phai thi hanh an theo muc
|4i suat 12 15%/nam cho dén khi tra xong no.

V& an phi: Bi don Cong ty Trach nhiém Hitu han D phai chiu 299.264.338
dong x 5% = 14.963.216 dong an phi kinh doanh so tham.

Tra lai cho nguyén don Cong ty Trach nhiém Hiu han P s tién 6.367.000
ddng tién tam tng &n phi (do Bui Thi H2) di nop tai Chi cuc Thi hanh &n dan su
thanh phé Budn Ma Thudt, tinh Dak Lak theo bién lai thu sé AA/2021/0022566 ngay
07/11/2022.

Puong su 6 mit tai phién toa duoc quyén khang cdo ban &n trong han 15
ngay ké tir ngay tuyén an.

Puong sy vang mit tai phién tda duoc quyén khang cao ban an trong han 15
ngay ké tir ngay nhan dugc ban an hoic niém yét ban an cong khai.

Truong hop ban &n, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su, thi nguoi duogc thi hanh an dan su, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh &n, te nguyén thi hanh &n
hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6,7 va 9 Luat thi hanh an
dan su; thoi hiéu thi hanh an duogc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh
an dan su.

Noi nhan: TM. HOI PONG XET XU SO THAM
- TA tinh Dék Lik; Tham phén — chii toa phién toa
- VKSND tinh Dak Lak;

- VKSND TP. BMT;

- CCTHADS TP. BMT;
- CCTHADS TP. BMT;
- Cac duong sy;

- Luu: HS +VP.

Lé Pinh Thanh
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