TOA AN NHAN DAN  CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc 1ap - Tu do - Hanh phiic

Bén 4n sb: 110/2021/DS-PT
Ngay: 29/3/2021

VIV "Tranh chap hop dong
mua ban can ho”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI
Thanh phian Hji dong xét xir phiic tham gom co:
Théim phdn - Chii toa phién toa: ~ Ba Tran Thi Lién Anh

Cdc tham phdn: Ba Nguyén Thi Thu Hing
Ong Vii Viét Van

Thu ky phién toa: Ba Nguyén Thuy Trang, Thu ky
Toa an

Dai dién Vién kiém sdt nhin din thanh phé Ha Néi: Ba Nguyén Thi

Thay Ha, Kiém sat vién tham gia phién toa.

Ngay 29 thang 3 nam 2021 tai tru s& Toa an nhan dan Thanh phd Ha Noi
xét xtr phuc tham cong khai vu 4n déan sy thu 1y s6 35/2021/TLPT-DS ngay
26/01/2021 vé viéc "Tranh chap hop dong mua ban cin ho".

Do Ban an dan su so tham sd 48/2020/DS-ST ngay 16/9/2020 cta Toa
an nhan dan quan Thanh Xuan, Thanh phé Ha Noi bi khang cao.

Theo Quyét dinh dua vy 4n ra xét xir phuc tham s6 85/2021/QD-PT ngay
10/3/2021; Quyét dinh hoan phién toa sé 113/QDPT-HPT ngay 22/3/2021
gifra cac duong su:

Nguyén don: Ong Vii Pinh Nghi, sinh nim 1981

Tra tai: Phong 1809 Toa CT2 Skylight 12D Minh Khai, quan Hai Ba
Trung, Thanh phd Ha Noi.

Nguoi dai dién theo Gy quyén: Ba Nguyén Thi Bich Lién, sinh nim 1973

HKTT: P209 Nha T ngd 8B Vi Thanh, phuong O Cho Dira, quan Péng
Da, thanh phd Ha Noi. (Theo Gidy uy quyén ngay 02/02/2021, s6 cong
chung: 190.2021/GUQ; quyén sb: 01 TP/CC-SCC/HPGD).

Nguoi bao vé quyén va loi ich hop phap cho nguyén don: Luét su Tran
Thi Ngoc, Cong ty Luat TNHH ANH DUONG VIET, Doan Luat su Thanh
ph6 Ha Noi.

Bi don: Cong ty TNHH FIVE STAR Kim Giang

Tru sé: S6 02 duong Kim Giang, quan Thanh Xuan, Thanh phd Ha Nbi.

Nguoi dai dién theo phap luat: Ong Pham Thanh Coéng, Chu tich hoi
ddng thanh vién.

Nguoi dai dién theo iy quyén: Ong Trinh Thanh Ha, sinh ndm 1974.

HKTT: X6m 5, t6 13A phuong Dinh Cong, quian Hoang Mai, Thanh phd
Ha Noi.



Ho chiéu s6 C0134681 do Cuc quan 1y xuat nhap canh, Bo cong an cap
ngay 10/3/2015. ‘ N
Nguoi bao vé quyén va loi ich hop phap cho bi don: Luat su Nguyén
Ngoc Hung, Cong ty luat TNHH Kinh Bac, Poan ludt su Thanh phd Ha Noi.
Do c6 khéng cdo ctuia 6ng Vi Dinh Nghi 1a nguyén don, Cong ty TNHH
FIVE STAR Kim Giang la bi don trong vu an.
] NOI DUNG VU AN:

Theo an so tham vu an ¢6 ndi dung nhw sau:

Nguyén don va dai dién theo iiy quyén ciia nguyén don trinh bay:

Ngay 29/4/2016, ong Vii Dinh Nghi ky Hop déng mua ban sb
633/FSKG-MBCH/2016 mua cian ho chung cu G2 - 2708 thudc T6 hop dich
vu thuong mai, van phong, chung cu Pai Kim (Five Star Garden), tai dia chi:
S6 2 Kim Giang, phuong Kim Giang, quan Thanh Xuan, Thanh phé Ha Noi
v6i Cong ty TNHH Five Star Kim Giang (sau day goi 1a Cong ty). Tong gia
tri hop ddng 14 2.772.673.550 dong.

Tién d6 thanh toan hop dong duogc chia 1am 6 dot. Trong sudt qué trinh
thuc hién hop dong 6ng Nghi luon tuan thi nghia vu thanh toan. Ong Nghi da
hoan thanh 04 dot thanh toan vao ngay 9/11/2016 voi sd tién 1a 1.940.871.486
d6ng tuong duong 70% tong gia tri hop dong (thé hién tai Gidy bién nhan ndp
tién tai Ngan hang Lienvietbank vao tai khoan ctua Cong ty TNHH Five Star
Kim Giang va Giéy xac nhan nop tién mua ban can hg). Cu thé cac 1an thanh
toan:

Lan 1: Thanh toan 831.803.000 dong. Gidy ndp tién ngay 29/4/2016.

Lan 2: Thanh toan 415.901.033 dong. Gidy ndp tién ngay 09/7/2016.

Lan 3: Thanh toan 415.901.033 dong. Gidy ndp tién ngay 16/9/2016.

Lan 4: Thanh toan 277.267.355 dong. Gidy nop tién ngay 09/11/2016.
Ngay 12/4/2017, 6ng Nghi nhan duoc thong bao ciua Cong ty yéu cau dng
Nghi phai nop tién dot 5 14 695.697.428 ddong khi cong trinh chua dugc hoan
thanh nghiém thu va dua vao str dung. Ong Nghi khong dong ¥ vi tong sd tién
thanh toan s& vuot qua 70% gia tri hop dong 1a trai quy dinh ctia Luat kinh
doanh bat dong san nim 2014. Do vay, thong bao thanh toan tién dot 5 cta
Cong ty la khong c¢6 gia tri thuc hién.

Ngay 30/11/2017, dy an Pai Kim (Five Star Garden) van chua duoc co
quan Nha nudc co thim quyén nghiém thu hoan thanh, trong khi thoi diém
ban giao cham nhat 1a ngay 30/9/2017. Ong Nghi da c6 van ban giri t6i Cong
ty thong béo vé viéc chim dirt Hop ddng mua ban cin ho chung cu va yéu cau
Cong ty hoan tra lai toan bd sb tién 6ng Nghi d ndp cua 4 dot mua cin ho
cung tién phat vi pham hop ddng do Cong ty vi pham thdi gian ban giao cin
ho theo quy dinh cua hop dong. Khoan 2 Diéu 8 Hop ddng quy dinh vé thoi
gian ban giao can ho: “ Bén Bdn ban giao can hé cho Bén Mua dw kién vao
thang 3 nam 2017. Viéc ban giao can ho co thé sém hon hodc mudn hon so
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Vvoi thoi gian quy dinh tai khoan nay, nhung khong dwoc cham qua 180 ngay
ké tir thoi diém ban giao cin hé cho Bén Mua; Bén Bdn phdi ¢é van bdn
théng bdo cho Bén Mua biét Iy do chdm ban giao can hé.....”" .

Ngay 12/12/2017, Cong ty gui cong van sé 321/CV — FSKG tra 1oi
Cong ty khong xem xét yéu cau don phuong cham dut hop doéng cia dng
Nghi. Vi Cong ty cho rang quyén loi ctia 6ng Nghi chi phat sinh va dam bao
khi 6ng Nghi phai hoan tit viéc thanh toan theo nhu ndi dung thong bao ngay
12/4/2017.

Ngay 09/10/2018, Céng ty giri Thong bao s6 276/2018/TB — FSKG quyét
dinh cham dit Hop déng mua ban cin hd chung cu sé 633/FSKG-
MBCH/2016 ky ngay 29/4/2016. Theo d6, Cong ty s& hoan tra lai sb tién 4
dot mua can ho 6ng Nghi da thanh toan sau khi trir di khoan tién phat vi pham
hop ddng 1a 201.648.985 dong va tién boi thuong thiét hai 403.297.971 dong.
Tuy nhién dén thang 5/2018 thi Cuc giam dinh méi c6 van ban sd 76/GP-
ATXD ngay 03/5/2018 thong bao vé viéc thong bao cong trinh ban giao dua
vao su dung.

Ngay sau d6, dng Nghi giri Thong bao giit nguyén lap trudng yéu ciu
Cong ty phai hoan tra lai toan bd sb tién da thanh toan 4 dot mua cin ho, tién
phat vi pham hop déng do Cong ty chdm ban giao cin ho va tién 13i cham
thanh toan, tong sd tién 1a 2.730.791.056 ddng tam tinh dén ngay 14/01/2020.

Tai budi hoa giai ngay 09/6/2020 nguyén don cho rang néu bén Cong
ty TNHH Five Star Kim Giang nhat tri thanh toan mot lan dé hai bén hoa giai
thi dé nghi Cong ty TNHH Five Star Kim Giang thanh todn sb tién la
2.550.000.000 dong, cu thé: Hoan tra lai toan bd sb tién 6ng Nghi da thanh
toan cho Cong ty (04 dot) 1a 1.940.872.421 ddng, tién bdi thudng thiét hai do
vi pham hop ddong va tién 1di do Cong ty cham thanh toan 1a 609,128.514
dong.

Trong trudong hop Cong ty khong chip nhan khoan tién trén cho 6ng
Nghi thi dé nghi Toa an tuyén vo hiéu Khoan 1b Piéu 8 va Khoan 5 Diéu 8
Hop déng mua ban can ho sé 633/FSKG-MBCH/2016. Pong thoi budc Cong
ty hoan tra 6ng Nghi toan bo sb tién 6ng Nghi di thanh toan cho Cong ty (04
dot) 1a: 1.940.871.421 dong, budc Cong ty bdi thuong do vi pham hop dong
theo Khoan 2 Piéu 12 1a 16% x 2.520.612.318 dong = 403.297.971 dong,
budc Cong ty thanh toan tién 1di chim thanh toan trén khoan tién gdc 1a
1.940.871.421 ddng ké tir thoi diém phat sinh tranh chap 1a thang 01/2018 dén
khi 6ng Nghi nhan dugc thanh toan voi 13i suat dé nghi 0,83%/ thang.

* Pai dién theo iy quyén ciia bi don trinh bay:

Ngay 29/4/2016, khach hang Vi Pinh Nghi ky Hop dong mua ban cin
hé chung cu sé 633/FSKG-MBCH/2016 dé mua cin ho sé G2-2708, dién tich
khoang 104,57m? véi tong gia tri 13 2.772.673.550 VND (“Gia Hop Pong”)
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d3 bao gdm 10% thué gia tri gia ting. Hop ddng quy dinh thoi gian du kién

ban giao can hd la thang 3/2017 va khong dugc cham qua 180 ngay (6 thang),

tuong Gng véi thoi diém cham nhét 1a ngay 30/9/2017.
Tién d6 thanh toan dugc chia lam sau (06) 14n, cu thé 1a:

Dot thanh toan Thoi  diém Ty 1¢ Thanh tién
thanh toan

Dot 1 29.04.2016 30% 831.802.065

Dot 2 30.06.2016 15% 415.901.033

Dot 3 31.08.2016 15% 415.901.033

Dot 4 31.10.2016 10% 277.267.355
Dot 5 (Ban giao) 31.03.2017 25% 693.168.388
Dot 6 (cap GCN) 5% 138.633.678

Tong cong 100% 2.772.673.550

Khéch hang Vi Pinh Nghi di thanh toan duoc 70% Gia hop dong
tuong tng v4i s6 tién 1a 1.940.871.421 dong. [SO tién thuc té thanh toan c6
khac chit it so véi s6 tién ghi trong hop dong]

Ngay 13/3/2017, Céng ty di gui Thong bao sé 65/TB-FSKG vé viéc
ban giao can h Toa G1, G2 Du an Five Star Garden (Thong bao guri chung
va khong ghi dich danh khach hang).

Ngay 17/3/2017, Cong ty da giri Thong bao ndp tién mua cin ho sb
69/2017/TB-FSKG (Thoéng bao gtri chung va khong ghi dich danh khéach
hang).

Ngay 01/4/2017, Cong ty dd giri Thong bao ndp tién mua cian ho cho
khach hang Vi Pinh Nghi v&i yéu cau thanh toan tir 10/4/2017 dén
14/5/2017.

Ngay 28/10/2017, Cong ty tiép tuc giri Thong bao vé viéc ndp tién
nhan ban giao cin ho sb 285/TB-FSKG toi khach hang Vi Binh Nghi yéu cau
thanh toan tir 30/10/2017 dén 07/11/2017.

Ngay 30/10/2017, khach hang Vii Pinh Nghi giri email kién nghi vé
viéc du 4n chua du diéu kién nhan ban giao (chua c6 Thong bao két qua kiém
tra cong tac nghiém thu hoan thanh hang muc cong trinh xay dung cua Cuc
giam dinh Nha nudc vé chat lugng cong trinh xay dung, B6 Xay Dung) va
mot s6 ndi dung khéc.

Ngay 30/11/2017, khach hang Vii Dinh Nghi giri Thong bao cham dut
hop dong va yéu cu hoan tra, thanh toan sd tién 2.395.602.551 dong dwa trén
cin ct Diéu 8 va Diéu 12 cua Hop dong.

Ngay 12/12/2017, Cong ty da c6 Van ban sd 321/CV-FSKG tra 10i
khach hang Vi Binh Nghi vé Thong bao chim dut hop ddng véi ndi dung
khach hang Vii Dinh Nghi dang vi pham nghia vu thanh toan nén khong thé
phat sinh quyén don phwong chim dat hop dong.
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Theo quy dinh tai Phu luc 02 (II) caa hop dong thi thoi diém thanh toan
dot 5 du kién 13 truéc ngay 31/3/2017. Ngay 13/3/2017, Cong ty da gii
Thong bao 65/TB-FSKG dé 1am co s thuc hién nghia vu thanh toan cua
khach hang trong d6 c6 khach hang Vit Binh Nghi. Theo do, c6 02 giai doan
ban giao la:

+ Giai doan I: Ban giao dé hoan thién noi that tir ngay 31/3/2017 dén

14/5/2017. Giai doan nay khéng bat budc theo quy dinh tai Muc 1.7 cua
Thong b&o 65/TB-FSKG nhung néu khach hang thuc hién thi s& dugc huong
cac wu dai quy dinh tai Muc 1.6. Pong thoi, khach hang nhan nha dé hoan
thién noi that s& giup cho khach hang kiém tra dugc cin ho dé yéu cau Five
Star Kim Giang hoan chinh lai nhitng sai sot hoic diéu chinh theo y cua
khach hang trudce khi thyce hién hoan thién noi that.
+ Giai doan II: La ban giao cin ho dd bao gdm noi that va du kién ban giao tir
ngay 15/5/2017 dén 30/5/2017. Luu ¥ rang, can ho duoc xem 1a du diéu kién
ban giao 1a can ho da dugc Five Star Kim Giang xay dung xong vdi cac trang
thiét bi duoc néu tai Phu luc 01 dinh kém hop dong (Piéu 8.5 cua hop dong).

Trong truong hgp nay, khach hang Vi Binh Nghi khong tham gia vao
giai doan I nén thoi diém xac dinh hoan thanh nghia vu thanh toan dot 5 13
can ctr theo giai doan II. Trén co s¢ do, ngay 01/4/2017, Five Star Kim Giang
d3 giri Thong bao ndp tién mua cin ho cho khach hang Vii Pinh Nghi voi yéu
cau thanh toan tir 10/4/2017 dén 14/5/2017 (thanh toan dot 5).

Mic du di c6 dén ba (03) 1an thong bao cua Five Star Kim Giang yéu
cau khach hang Vit Dinh Nghi thuc hién nghia vu thanh toan dot 5 trudc khi
ban giao can hd nhung khach hang Vi BPinh Nghi da khong tuan tha thuc
hién. Do vay, khach hang Vi Pinh Nghi da vi pham nghia vu thanh toan quy
dinh tai Diéu 3.3 va Phu luc 02 cta hop dong.

Viéc thanh toan dot 5 1a mét trong cac diéu kién tién quyét dé khach
hang Vii Pinh Nghi duoc quyén nhan cin ho theo quy dinh tai Diéu 8.1 cua
hop dong va ciling 1a co sé dé phat sinh nghia vu ban giao cin ho cua Five
Star Kim Giang cho khach hang Vi Binh Nghi.

DPong thoi, tai Piéu 12.2.a) ctua hop dong ciing néi rd diéu kién ma
khach hang Vii Pinh Nghi phai thoéa man trudce khi duge quyén don phuong
cham dit hop dong khi Five Star Kim Giang cham ban giao cin ho 1a phai
hoan thanh nghia vu thanh toan theo tién do, tic phai hoan thanh nghia vu
thanh toan cua dot 5.

Do khong hoan thanh nghia vy thanh toan ctia minh theo quy dinh tai
Diéu 3.3 va Phu luc 02 ctia hop dong (1a diéu kién va tién dé phat sinh quyén
nhan ban giao cin ho va quyén don phuong chdm dut hop dong) nén khong
phat sinh quyén don phuong chidm dit hop dong dbi véi khach hang Vii Binh
Nghi duoc quy dinh tai Diéu 12.2.b) ctia hop ddng. Nhu vay, khach hang Vil
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Pinh Nghi khong c6 quyén don phuong cham dut hop dong (thuc té 13 quyén
huy bo hop dong).

Cong ty lic nao ciing c6 thién chi véi nguyén don, dé nghi nguyén don
hop tac voi Cong ty. Cong ty s& xem xét néu nguyén don rat don thi Cong ty
s& mién tit ca yéu cu phat hop ddng cling nhu yéu cau phan td. Trong trudng
hop dé hai bén hoa giai, Cong ty TNHH Five Star Kim Giang nhat tri tao diéu
kién thanh toan 1 l1an s tién 2.100.000.000 déng cho nguyén don.(gom sd
tién gdc cha dau tu thuc nhan + 5% cia so tién g do chu dau tu hd tro + 3%
ctia sd tién gbc do phong kinh doanh hd trg).

Tai ban 4n dan sy so thim sé 48/2020/DS-ST ngay 16/9/2020 ciia
Toa a4n nhan dan quan Thanh Xuin d3a quyét dinh:

X

Huay Hop dong s6 633/FSKG-MBCH/2016 ngay 29/4/2016 giita Cong
ty TNHH Five Star Kim Giang va 6ng Vi Dinh Nghi.

Budc Coéng ty TNHH Five Star Kim Giang hoan tra sb tién
1.940.872.421 ddng cho 6ng Vii Pinh Nghi.

Ghi nhan sy tu nguyén cua Cong ty TNHH Five Star Kim Giang hd trg
100.000.000 dong cho 6ng Vii Binh Nghi.

Bac yéu cau cua 6ng Vil Pinh Nghi dbi véi Cong ty TNHH Five Star
Kim Giang vé viéc doi bdi thuong sb tién 927.385.029 dong (gom tién bdi
thuong thiét hai va tién 13i).

Bac yéu cau ciia Cong ty TNHH Five Star Kim Giang ddi véi 6ng Vil
Pinh Nghi vé viéc bdi thuong sd tién 604.946.956 ddng (gdm tién vi pham
hop dong 8% va tién boi thudng thiét hai 16%). ‘

Ngoai ra, ban an con tuyén vé an phi va quyén khang cao cua cac
duong su. ’ 7
Khong nhat tri v6i quyét dinh cua ban an so tham, nguyén don 6ng Vii Dinh
Nghi va bi don Cong ty TNHH Five Star Kim Giang khang céo doi véi ban
an so tham.

Tai phién toa: . .

Nguyén don, dai dién theo iy quyén va nguoi bao vé quyén va lgi ich hep
phap cia nguyén don dé nghi HDXX stra ban an so' tham theo hudng: Budce
Cong ty thanh toan cho 6ng Vi Dinh Nghi tién phat hop dong theo Khoan 2
biéu 12 cua hop dong mua ban can ho la 403.297.970 dong, boi thuong toan
b thiét hai 1a tién 1ai cl}ém thanh toédn trén ng goc la ,1.904.871.421 dong ké
tir thanh 1/2018 cho dén ngay 16/9/2020 véi lai suat 1a 0,83%/1 thang 1a
524.087.958 dong. Tong 1a 2.868.257.450 dong

Dai dién theo iy quyén va nguoi biao vé quyén va lgi ich hgp phap cua bi
don dé nghi HDXX bac yéu cau khang cao cua nguyén don, chap nhan yéu
cau phan t6 ctia bi don va sira 4n phi dan su so tham ddi véi bi don.

Quan diém cia Vién kiém sat nhan dan thanh pho Ha Noi:



Vé tb tung: Hoi dong xét xtr va cac duong su tuan thu day da cac quy
dinh cﬁa‘BLTTDS. 7

V¢ no1 dung: Sau, khi phan t}'ch ndi dung vu kién, dai dién Viér} kiém
sat nhan dan Thanh pho Ha Noi d€ nghi HDXX 4p dung Khodn 1Dicu 308
BLTTDS gilt nguyén ban an dan sy so tham so 48/2020/DS-ST ngay
16/9/2020 cua Toa an nhan dan quan Thqnh Xl‘lén, :Fhémh pho Ha Noi

NHAN DINH CUA TOA AN:

Can ctr cac tai liéu co trong hd so duge tham tra tai phién toa, can ctr
vao két qua tranh tung tai phién toa xét thay:

V& hinh thire: Pon khang céo ciia nguyén don 6ng Vii Dinh Nghi va bi
don CoOng ty TN!—|H Five Star Kim Giang ndp trong han luat dinh, da nop du
phi khang cdo, vé hinh thuc 14 hop 1¢.

Vé ndi dung:

Ngay 29/4/2016 6ng Nghi va Cong ty TNHH Five Star Kim Giang co
ky két hop dong sd 633/FSKG-MBCH/2016, theo d6 Cong ty TNHH Five
Star Kim Giang ban can ho (hinh thanh trong tuong lai) s6 G2-2708 Toa G2
thudc t6 hop dich vu thuong mai, vin phong va thwong mai chung cu Dai
Kim (FIVE STAR GARDEN) tai dia chi: S6 2 Kim Giang, phuong Kim
Giang, quan Thanh Xuan, Thanh phé Ha Noi do Céng ty TNHH Five Star
Kim Giang 1a chu dau tu xay dung, tong gia tri 1a 2.772.673.550 dong. Tién
do thanh toan dugc chia lam 06 dot: Dot 1: ngay 29/4/2016 thanh toan 30%
thanh tién 831.802.065 dong; Pot 2: ngdy 30/6/2016 thanh toan 15% thanh
tién 415.901.033 dong; Pot 3: ngay 31/8/2016 thanh toan 15% thanh tién
415.901.033 dong; Pot 4 ngay 31/10/2016 thanh toan 10% thanh tién
277.267.355 dong. Pot 5 (ban giao) ngay 31/3/2017 thanh toan 25% thanh
tién 693.168.388 dong. Thoi gian ban giao can ho 14 ngay 31/3/2017, nhung
khong dugc cham 180 ngay, la ngay 30/9/2017.

Qua trinh thuc hién hop dong, Cong ty da thong bao cho 6ng Nghi
thanh toan theo tién d6 cong trinh, dng Nghi da thanh toan dugc 04 dot véi
tong so6 tien 1a 1.940.872.421 dong. Bé khach hang thyc hién thanh toan tién
dot 5 (ban giao), Cong ty co thong bao (thong bao chung) sé 65/TB-FSKG
ngay 15/3/2017, théng bao sé 69/2017/ TB-FSKG ngay 17/3/2017, ngay
12/4/2017 6ng Nghi c6 nhan dugc thong bao cia Cong ty nhung khong thuc
hién thanh toan tién dot 5 theo hop dong mua ban nén ngay 28/10/2017, Cong
ty guri tiép thong bao sau d6 ngay 30/10/2017 6ng Nghi gui email thong bao
cham dut hop dong mua ban véi Iy do Cong ty chua di diéu kién dé giao can
ho cho ong. Cong ty gui cong van sb 321/CV-FSKG ngay 12/12/2017 tra 1di
ong Nghi vé quyén loi 6ng Nghi chi phat sinh va dam bao khi 6ng Nghi hoan
tat viéc thanh toan va khong xem xét yéu cau cham dat hop dong cia 6ng
Nghi. Cin ctr Diéu 57 Luat kinh doanh bat dong san quy dinh thi: Viéc thanh
todn trong mua ban, thué mua bat déng san hinh thanh trong twong lai dwoc
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thwe hién nhiéu lan, lan dau khong qud 30% gid tri hop dong, nhitng lan tiép
theo phai phii hop véi tién dé xdy dung bdt dong san nhung tong sé khong
qud 70% gid tri hop dong khi chiea ban giao nha...

Nhu vay, tai Phuy luc II tién d6 thanh toan kém theo hop déng mua ban
s6 633/FSKG-MBCH/2016 ngay 29/4/2016, ong Vii Pinh Nghi va Cong ty
cung thoa thuén ky va thanh toan dot 5 ctia hop dong ngay 31/3/2017 véi ty 16
25% thanh tién 693.168.388 dong da vuot qua 70% gia tri hop dong 1a trai véi
quy dinh tai Piéu 57 Luat kinh doanh bat dong san, dan dén viéc khi thuc
hién hop déng 6ng Nghi va Cong ty khong thé tiép tuc thuc hién hop dong
mua ban do hiéu nham diéu khoan thanh toan ctia dot 5 (ban giao) nén ca hai
bén déu c6 16i ngang nhau khi ky két hop doéng va phai ty chiu thiét hai ddi
v6i phan thiét hai do 16i ctia mdi bén. Theo Bién ban dinh gia ngay 03/9/
2020, Hoi dong dinh gia can ho cac bén dang tranh chap gia trj con lai 95% la
2.634.003.873 dong, nén dng Nghi, Cong ty mdi bén phai tir chiu thiét hai 1a
69.316.838 dong (2.772.673.550 ddéng “ gia tri khi ky hop doéng” —
2.634.003.873 dong (gia thuc té khi tranh chap).

Pbi voi yéu cau cua 6ng Nghi vé viéec Cong ty phai bdi thudng thuong thiét
hai va thanh toan véi 13i suat 1a 0,83%/ thang. Tam tinh tir thang 1/2018 dén
16/9/2020, véi tong s tién 1a 927.385.029 ddng, phia Cong ty khong chép
nhan yéu cau ctia ong Nghi. Nhu trén di phan tich, do bén mua va bén ban
khi ky két hop dong da vi pham quy dinh tai Diéu 57 Luat kinh doanh bat
dong san nén ca hai déu c6 16i ngang nhau ngay sau khi ky hop dong nén céc
bén phai tu chiu thi¢t hai.

Vi vdy, yéu cau cta 6ng Nghi vé bdi thuong cho ong khoan tién 13i do Cong
ty vi pham hop ddng va yéu cau phan t6 cia Cong ty yéu cau 6ng Nghi, boi
thuong voi sd tién: 604.946.956 dong (trong d6 bao gdm tién vi pham hop
dong 8% va tién bdi thuong thiét hai 16%) 1a khoéng co cin cir chap nhan. Ban
an so thadm khong chap nhan yéu cau cua ong Nghi vé bdi thuong cho ong
khoan tién 1di do Cong ty vi pham hop dong va yéu cau phan t6 caa Cong ty
1a ¢6 can ctr. Tuy nhién, phia Cong ty tu nguyén hd trg mot phén thiét hai cho
ong Nghi 1a 100.000.000 ddng, nén ghi nhan sy ty nguyén nay ctia Cong ty
TNHH Five Star Kim Giang.

Nguyén don cho rang khi can ho chua du diéu kién ban giao thi éng
Nghi c6 quyén tir chéi nhan theo quy dinh tai Khoan 4 Diéu 4, diém f, g
Khoan 2 Piéu 6 cua hop déng mua ban va viéc tir chdi nhan ban giao can ho
trong truong hop nay khong bi coi 1a vi pham cac diéu kién giao nhan cin ho
ctia bén mua ddi véi bén ban. Ong Nghi tur chdi nhan céin ho, khong nop tién
dot 5 theo phu luc II cta hop dong 13 ding.

Tai Diém a Khoan 2 Diéu 12 quy dinh: Néu bén Mua da thanh todn
tién mua cdn ho theo tién d¢ da théa thudn trong hop dong ndy nhung qud
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thoi han 10 ngay ké tir ngay bén ban phdi ban giao cin hé theo théa thudn tai
Piéu 8 ciia hop dong nay ma bén ban van chwa ban giao can hé cho bén Mua
thi phdi thanh todn cho bén Mua khodn tién phat....

Theo quy dinh tai diém a Khoan 2 Diéu 12 cta hop dong thi diéu kién dé bén
mua phat bén ban khi chdm ban giao can h¢ phai thoa man hai diéu kién, bén
mua phai thanh toan tién mua cin ho theo dung thoa thuan trong hop dong va
bén ban chdm ban giao can hd. Mit khac Piéu 8 hop dong quy dinh vé diéu
kién ban giao can h¢: Phai thanh toan cho dén du 95% gia ban cin ho va
khoan thué gia tri gia tang tuong ung. Déi chleu v0i quy dinh nay thi nguyén
don chua diéu kién dé phat sinh quyén yéu cau phat vi pham hop dong

Tu nhing phan tich trén (Do cac bén yéu cau cham dat hop dong), huy hop
dong sd 633/FSKG-MBCH/2016 do 6ng Vii Pinh Nghi va Cong ty TNHH
Five Star Kim Giang ky ngay 29/4/2016. Budc Cong ty TNHH Five Star Kim
Giang hoan tra cho ong Vii Pinh Nghi s6 tién da ndp 1a 1.940.872.421d6ng.
Ghi nhén sy tu nguyén cta Cong ty hd trg cho dng Nghi 100.000.000 dong.
Vé an phi:

An phi dan sy so tham:

Ong Vii Binh Nghi phai chiu an phi dan sy ¢ gia nghach doi véi yéu cau
khong dugc chap nhan (927.385.029 dong )la 39.821.550 dong, dbi trir vao
khoan tién tam tmg an phi 6ng Nghi di nop 41.387.000 dong, 6ng Nghi dugc
nhén lai s6 tién 13 1.565.450 dong.

Cong ty TNHH Five Star Kim Giang phai chiu (2.645.819.377 dong) la
84.916.387 dong an phi dan sy so tham, d6i trir vao khoan tién tam Gmg an
phi, Céng ty TNHH Five Star Kim Giang da nop 14.100.000ddng, Cong ty
TNHH Five Star Kim Giang con phai nop 70.816.387 dong. Ban an so thim
tinh &n phi ddi véi thiét hai do cac bén tu chiu 1a chua phu hop véi quy dinh
tai Khoan 1 Dicu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban thuong vu Qudc hdi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly
va sir dung an phi va I¢ phi Toa an, do do can stra lai an phi dan sy so tham.

An phi dan su phuc tham: Do sura an so tham nén cac duong su khong
phai chiu an phi phuc tham, hoan tra sd tién dy phi khang cao da ndp.

Quan diém ctia Vién kiém sat nhan dan Thanh phé Ha Noi mot phan pho
hop véi nhan dinh cuia HDXX.

Khong chap nhan khang cao ciia nguyén don 6ng Vii Dinh Nghi

Chép nhan mdt phan yéu cau khang céo cta bi don Cong ty TNHH Five
Star Kim Giang

Vi céc 18 trén, ap dung Khoan 2 Piéu 308 BLTTDS sira Ban 4n dan su so
tham s 48/2020/DS-ST ngay 16/9/2020 ctia Toa 4n nhan dan quin Thanh
Xuan, Thanh phd Ha Noi.

QUYET PINH:
Can cu:
- Piéu 116, 117, 148, 405, 468 Bo luat dan sy nam 2015,
- Piéu 57 Luat kinh doanh bat dong san;



- Khoan 1, 2 Piéu 26, Piéu 29 Nghi quyét s6 326/2016/UBTVQH14
ngdy 30/12/2016 cua Uy ban thuong vu Qudc hoi quy dinh vé mirc thu, mién,
giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa an.

X

- Hay Hop ddng s6 633/FSKG-MBCH/2016 ngay 29/4/2016 giita Cong ty
TNHH Five Star Kim Giang va 6ng Vii Dinh Nghi.

- Budc Cong ty TNHH Five Star Kim Giang hoan tra s6 tién 1.940.872.421
d6ng cho 6ng Vil Pinh Nghi.

Ghi nhan su ty nguyén ciia Cong ty TNHH Five Star Kim Giang hd trg
100.000.000 dong cho ong Vi Dinh Nghi.

- Bac yéu cau cua 6ng Vi Dinh Nghi d6i vai Cong ty TNHH Five Star Kim
Giang vé viéc doi boi thudng s tién 927.385.029 dong (gém tién bdi thudong
thiét hai va tién 1ai).

- Bac yéu cau phan t6 ciia Cong ty TNHH Five Star Kim Giang ddi véi ong
Vii Pinh Nghi vé viéc doi boi thudng sé tién 604.946.956 dong (gom tién vi
pham hop dong 8% va tién boi thuong thiét hai 16%).

4. V& an phi:

An phi dan sy phiic thim: Nguyén don ong Vi Pinh Nghi, bi don
Cong ty TNHH Five Star Kim Giang khong phai chiu an phi dan sy phuc
tham, dugc nhan lai du phi da ndp tai Bién lai thu du phi khang cao )
0000617 ngay 06/10/2020; 0000621 ngay 08/10/2020 ctia Chi cuc thi hanh an
dan sy quan Thanh Xuan.

An phi dan su so thim:

- Ong Vit Pinh Nghj phai chiu 39.821.550 dong phi din su so tham,
d6i trir vao s tién 41.387.000 dong tam tng 4n phi, 6ng Nghi di ndp tai Bién
lai thu s AA/2016/0005705 ngay 28/01/2019 tai Chi cuc thi hanh an quan
Thanh Xuan, 6ng Nghi dugc nhén lai 1.565.450 dong.

- Cong ty TNHH Five Star Kim Giang phai chiu 84.916.387 dong an
phi dan sy so tham, d6i trir vao so tién 14.100.000 dong tam tmg an phi, Cong
ty TNHH Five Star Kim Giang da nop tai Bién lai thu s6 AA/2016/0006479
ngay 28/10/2019, Cong ty TNHH Five Star Kim Giang con phai ndp
70.816.387 dong.

Ké tlr ngdy ban an, quyét dinh ¢ hiéu luc phap luat (d6i v6i cac truong
hop co quan thi hanh an ¢6 quyén chii dong ra quyét dinh thi hanh 4n) hodc ké
tir ngdy c6 don yéu cau thi hanh an cta ngudi dugc thi hanh an (d6i véi cac
khoan tién phai tra cho ngudi duge thi hanh an) cho dén khi thi hanh &n xong,
tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan
tién 14i cta sb tién con phai thi hanh an theo murc 13i suat quy dinh tai khoan 2
Diéu 468 Bo luat Dan sy nam 2015.

Truong hop Ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh an Dan sy thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh an dan
su co quyén théa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi
hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9
Luat Thi hanh 4n dan sy; Thoi hi¢u thi hanh an dugc thuc hién theo quy dinh
tai Diéu 30 Luat Thi hanh an dan su.
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Ban 4n phuc tham c6 higu luc ké tir ngay tuyén an.
HOQI PONG XET XU PHUC THAM
Cac Tham phan Tham phan - Chu toa phién toa
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TM. HQI PONG XET XU PHUC THAM

Noi nhén: THAM PHAN - CHU TQA PHIEN TOA
- VKSNDTP Ha Néi;

- TAND qudn Thanh Xuan;

- Chi cuc THADS gudn Thanh Xuan;
- Cac duvong su;

- Luu van phong;

- Luru hé so vu an.

Tran Thi Lién Anh
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