TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc lap — Tu do — Hanh phiic

Ban 4n s6: 758/2020/KDTM-PT
Ngay: 10-8-2020
VIV tranh chap hop dong hop tac
vé dich vu quang céo

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom c6:

Thiam phdn — Chii toa phién toa: Ba Nguyén Thu Chinh.

Cdc Tham phén: Ba Luu Thi Poan Trang
Ba Ha Thanh Thuy

- Thue ky phién toa: Ba V5 Thu Phuong — Thu ky Toa 4n nhan dan Thanh phé Ho
Chi Minh.
- Dgi di¢gn Vién kiém sit nhan dén Thanh phé H6 Chi Minh tham gia phién
toa: Ba Tran Thi Thay Ai - Kiém sat vién.
Vao ngay 22 thang 7 va ngay 10 thang 8 nam 2020 tai Toa 4n nhan dan Thanh

phd Hb Chi Minh xét xir phtic tham cong khai vu an thy ly so 104/2020/TLPT-KDTM
ngay 18 thang 5 ndm 2020 vé tranh chip hop dong hop tac vé dich vu quang céo.

Do ban an dan sy so thim sb 214/2020/KDTM-ST ngay 24 thang 3 nim 2020
cua Toa an nhan dan Quéan 3 bi khang cdo.

Theo Quyét dinh dwa vu 4n ra xét xir phac tham sé 3093/2020/QD-PT ngay 22
thang 6 nam 2020, gitra cac duong su:

1. Nguyén don:

- Cong ty C6 phan S

Tru so: SO 4, Puong s6 3, Khu phd N, phuong A, Quéan H, Thanh phd Ho Chi
Minh.

-Congty TNHH T ’ o

Try so: SO 4, duong K, Khu phd M, phuong T, Quan B, Thanh pho H6 Chi
Minh.

Nguoi dai dién hop phap cua Nguyén don la: Ong Nguyen Minh T, 1a nguoi dai

dién hop phap theo uy quyén. (Theo Gidy uy quyén ngay 16/7/2020).
(C6 mat)

2. Bi don: Cong ty C6 phan C

Tru sé: S6 23, Puong K, Phuong N, Quan B, Thanh phd H6 Chi Minh.
Nguoi dai dién hop phap cua Bi don la: Ba Bach Ngoc C, 1a nguoi dai dién hop
phép theo phép luat.



Dia chi: Binh Puong 5, phuong A, thi xa D, tinh Binh Duong.
Nguoi khang cao: Cong ty Co phan C
(Cac duong su c6 mat tai toa)
NOI DUNG VU AN:

Trong Pon khoi kién g’é ngay 30/7/2018, cac loi khai trong quda trinh giai quyét vu
an nguyén don Cong ty Co phan S (goi tat la S) va Cong ty TNHH T (goi tat la T) c6
ong Nguyen Minh T la Nguoi dai dién hop phap theo 1ty quyén trinh bay:

Ngay 22/10/2018, S va T cling Cong ty Co phan C (goi tat la C), da ky két mot
Hop dong dich vu Quang cao Thuong mai so 22/HPTVT-S (goi tat 1a Hop dong).
Theo do, cac bén cung thda thuan hop tac nhu sau:

+CchophépSvaT dugc khai thic mat kinh tai dia diém 41 duong T, goc B,
Phuong B, quan P, Thanh ph6é H6 Chi Minh d€ cung cap dich vu quang cao trén man
hinh chiéu nguoc;

+ Sva T chiu moi chi, phi cho viéc cung cép, lép dat va van hanh cac thiét bi
quang cao trén man hinh chiéu nguoc tai dia diém trén.

Thoi han Hop dong 1a 01 ndm 03 thang tinh tir 15/11/2018 dén 15/02/2020. Tong
thoi luong phét quang cao trén thiet bi cua Sva T 1a 10 tieng/ngdy. Cac bén thong nhat
phan chia quyén 191 nhu sau:

+ C dugc luan phién phat ndi dung quang cdo san pham cta minh trén thiét b cta
Sva T tir 40 - 50% tong thoi lugng chiéu quang cio;

+ Sva T dugc thu huong toan bo phi quang cao thu duoc tir cac khach hang khac
cho tho1i gian phat quang cao con lai theo ty 1€ S 60% : T 40%.

Thuc hién Hop dong, S va T da hoan thanh lip dit cac thiét bi quang céo va tim
kiém khach hang dé dwa vao khai thac. Tir thang 01/2019, C di cho chay cac nodi dung
quang c4o san phim cta minh trén thiét bj cua S va T v6i thoi luong d3 thoa thudn.
Dic biét, theo yéu cau cua C, tir ngdy 19/01/2019 dén ngay 17/02/2019, S va T da
chap nhan cho chay noi dung quang cao ciia C 100% tong thoi luong quang céo.

Tuy nhién, ngay 27/3/2019, C da bét ngd phat hanh va giri dén S va T mot cong
vin yéu cau thanh Iy va cham dut Hop ddng vi céc 1y do:

+ Thot gian phat quang cao khong dung voéi thoa thuén cua Hop dong. Cu thé:
Theo quy dinh cua Hop dong: Budi sang: 07:00h — 12:00h; Budi tbi: 17:00h — 22:00h.
Thuc té thuc hién: Tir 19:00h dén 07:00h ngay hom sau.

+ Hiéu qua van hanh quang céo thap.

+ Viéc chay quang cao anh huong dén hoat dong ct 16i ctia C.

Ra soat cac quy dinh cua phap luat c6 lién quan, cac quy dinh cia Hop dong va
cac noi dung trao doi gitra cac bén trong qua trinh thyc hién, Nguyén don c6 du co so
khang dinh viéc C thong bao don phuong cham dut Hop dong voi cac ly do dé cap tai
Cong van ngay 27/3/2019 1a vi pham Hop dong va vi pham phap luat. Cu thé:

+ Viéc C thong bao cham dut Hop dong bang Cong van ngay 27/3/2019 1a hanh vi
dinh chi thyc hién hgp dong dugc quy dinh tai Diéu 310 Luat Thuong mai nam 2005.
Theo do, dinh chi thyc hién hop dong 1a viéc mot bén cham dut thyc hién nghia vu hop
dong thuoc mot trong cac truong hop sau day: Xdy ra hanh vi vi pham ma céc bén da
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thoa thuan la diéu kién dé dinh chi hop dong; Mot bén vi pham co ban nghia vu hop
dong.

+ C&c hanh vi C cho ra“mg,S va T vi pham liét ké tai Cong vén ngay 27/3/2019
khéng thudc cac truong hop cham dut duge cac bén théa thuan tai Piéu 4.1 cua Hop
dong.

+ Cé&c hanh vi C liét ké tai Cong van ngay 27/3/2019 cliing khong phai 1a cac
hanh vi vi pham nghia vu co ban ctia Hop dong. Su thay dbi vé khung gio phat quang
c4o0 va thay d6i tir phim trong sudt sang phim chiéu xam 1a cac noi dung thay d6i da
duoc nhan su cua C va nhan su cia S, T thao luan va théng nhét trong qua trinh thuc
hién. Cu thé: Thir nhat, vé viéc thay doi khung gid chiéu quang céo, viéc nay di duoc
thao luan va nhan sy cia C (6ng Pham Dang Huy) da dong y viéc thay ddi nay tai
email ngay 10/01/2019; Thir hai, viéc thay ddi chat liéu phim chiéu da dugc nhan su
ciia C dong ¥ truc tiép, C ciing da sir dung phim chiéu nay dé chiéu quang cio cia
minh trong mot thoi gian dai ma khong co bat ky phan ddi nao.

Vi véy, viéc C thong bao chdm dut Hop dong bang Cong van dé ngay 27/3/2019
dugc xem 13 hanh vi don phuong chim dat/dinh chi hop ddng trudc han trai phap luat
va gay thiét hai cho S, T theo Diéu 302 Luat Thuong mai ndm 2005, Diéu 4.2.¢ cua
Hop dong.

Sau khi C thong béo cham dit Hop dong truée thoi han, ngay 16/4/2019, S da
gui dén C cong van yéu cau boi thuong thi¢t hai.

Ngay 15/7/2019, Cong ty Luat TNHH ATIM, don vi nhén uy quyén cua Sva T,
tiép tuc gui dén C Cong van s6 ATIM19CV048 yéu cau C bdi thuong. Tuy nhién, C da

khong chdp nhan cac yéu cau bdi thuong cua S vaT. Vi vay, khong con lya chon nao
khéc, S va T budc phai khoi kién va dé nghi Toa 4n giai quyét cac yéu cau gom:

_ -Buge C bdi thuong cho S va T 01 (mdt) nam phi quang cao theo thoa thuan tai
bicu 4.2.e cia Hop dong 1a: 1.656.000.000 VND (Mot ty, sdu trdm ndm muoi sau
tri¢u dong).

Cach tinh: Theo quy dinh tai Diéu 2 cta Hop dong, phi dich vu c6 thé thu 1a
23.000.000 VND/01 gid/01 thang chiéu quang céo. Thoi gian chiéu quang cao Sva T
c6 thé dugc thu huong 1a 06 gid/ngay. Do d6, phi quang cdo thu dugc trong 01 nim
tinh la: 06gio x 12 thang x 23.000.000 VND = 1.656.000.000 VND.

- B(‘Si’ thuong cho S va T khoan t‘ién phi quang cdo Sva T c6 thé duoc huong cho
dén khi ket thuc thoi han cua Hop dong (15/02/2020) néu khong c6 hanh vi vi pham
cua C la: 1.329.400.000 VND (Mot ty, ba tram hai muoi chin tri€u, bon tram nghin
dong).

Céch tinh: C théng bao cham dut Hop dong vao ngay 27/3/2019, thdi gian chim
dut chinh thirc duge dé cap trong thong bao 1a 27/4/2019. Thoi gian con lai cia Hop
dong tinh dén ngay 15/02/2020 1a 09 thang 19 ngay. Phi quang cdo c¢6 thé dugc hudng
la: 06 gio x (09 thang + (19 ngay : 30 ngay)) x 23.000.000 VND = 1.329.400.000
VND.

Téng cong: 2.985.400.000 VND (Hai ty, chin trim tim muoi lam triéu, bbn tram
nghin dong). Trong do:

+ Thanh toan cho S 60%, twong dwong 1.791.240.000 VND (Mot ty, bdy trdm
chin muoi mot tri€u, hai tram bon muoi nghin dong).



+ Thanh toan cho T 40%, tuong duong 1.194.160.000 VND (Mot ty, mot tram
chin muoi bon tri¢u, mot trdm sau muoi nghin dong).

Tai phién toa:
- Nguyén don Céng ty Co phan S va Cong ty TNHH T ¢6 éng Nguyén Minh T 14
Ngueoi dai dién hop phap theo 1y quyén trinh bay:

+ Do phia Nguyén don c6 nham 1an vé cach tinh toan nén tai phién toa hom nay
phia Nguyén don Xin x4c nhan chinh xac s6 tién yéu cau Bi don phai bodi thuong cho
Nguyén don 01 (mot) ndm phi quang cdo theo thoa thuan tai Diéu 4.2.¢ cua Hop dong
la: 1.541.000.000 (M6t ty, nam trim bén muoi mdt triéu) dong.

Cach tinh: Theo quy dinh tai Piéu 2 cua Hop dong, trong mot nim, cac miu
quang céo cua Bi don s& dugc phat 50% tong thoi luong vao cac thang 10, 11, 12, 01,
02 va 40% trén tong thoi luong tir thang 3 dén thang 9. Nhu vy, trong mot nim,
Nguyén don c6 5 thang duoc khai thac 50% tong thoi luong quang cao va 7 thang
duoc khai thac 60% thoi lugng quang cdo. Phi dich vu c6 thé thu theo 1a 23.000.000
VND/01 gio/01 thang chiéu quang céo. Do do, phi quang céo thu dugc trong mot nim
duogc tinh 1a:(05 gio x 5 thang x 23.000.000 VND) + (6 gio x 7 thang x 23.000.000
VND) = 1.541.000.000 VND.

+ Boi thuong cho Nguyén don khoan tién phi quang cdo ma Nguyén don co thé
dugc huong cho dén khi két thuc thdi han ciia Hop dong (ngay 15/02/2020) néu khong
¢6 hanh vi vi pham ctia Bi don la: 1.329.400.000 (Mot ty, ba tram hai muoi chin triéu,
bdn traim nghin) dong.

Cach tinh: Bi don théng bao chdm dut Hop ddng vao ngay 27/3/2019, thoi gian
cham dit dugce dé cap trong thong bao 1a 27/4/2019. Thoi gian con lai cia Hop dong
tinh dén ngay 15/02/2020 1a 9 thang 19 ngay. Trong thodi gian nay, c6 05 thang 04
ngay (ngay 27 — 30 thang 4 va thang 5, 6, 7, 8, 9 ctia nam 2019) Nguyén don duoc
khai thac 60% tong thoi lugng quang céo, twong duong 06 gid/ngdy va 04 thang 15
ngay (thang 10, 11, 12 cua nam 2019; thang 1/2020 va 15 ngay cua thang 02/2020)
duogc khai thac 50% tong thoi lugng quang cdo, twong dwong 05 gid/ngdy. Phi quang
c4o c6 thé duoc hudng la:

[06 gi0 x (05 thang + (4 ngay : 30 ngay)) x 23.000.000 VND] + [5 gid x (4 thang
+ (15 ngay : 30 ngay)) x 23.000.000 VND] = 1.329.400.000 VND.

Té‘ng cong: 2.870.400.000 VNP (Hai ty, tdm trim bay muoi triéu, bén trim
nghin dong). Trong do:

+ Thanh toan cho S 60%, tuong dwong 1.722.240.000 VND (M6t ty, bdy tram
hai muoi hai tri€u, hai tram bon muoi nghin dong).

+ Thanh toan cho T 40%, tuong duong 1.148.160.000 VND (Mot ty, mot tram
bon muoi tdm tri€u, mot tram sdu muoi nghin dong).

Bi don Cong ty C6 phan C di duoc tong dat hop 1€ Thong bao vé viée thu 1y vu
an, G1ay triéu tap dé trinh bay y kién, cac Thong bao vé phién hop kiém tra viéc giao
nodp, tiép can, cong khai chimg ctr va hoa giai, Quyét dinh dua vu 4n ra xét xu, Quyét
dinh hoan phién toa va cac Gidy triéu tap dé tham gia phién toa nhung van vang mat
mic du d3 dugce Toa an triéu tap hop 1€ 1an thir hai. Vao ngay 18/3/2020, Tda an nhan
dan Quan 3 c¢6 nhan dugc Pon xin ving mat dé ngay 17/3/2020 cua ba Bach Ngoc C
qua EMS (khong c6 didu moc Cong ty). Can cir vao diém b khoan 2 Piéu 227 Bo luat
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T tung dan sy ndm 2015, Toa 4n nhan dan Quéan 3 tién hanh xét xur Véng mat Bi don.

Vé6i nodi dung trén, Tai Ban 4n so tham sé 214/2020/KDTM-ST ngay 24
thang 3 nam 2020 cia Toa an nhan dan Quin 3, Thanh pho Ho Chi Minh da
quyét dinh:

- Can c khoan 1 Diéu 30, diém a khoan 1 Piéu 35, diém a khoan 1 Diéu 39,
khoan 1 Dieu 147, diém b khoan 2 DBiéu 227, Piéu 266, khoan 1 Dieu 273 B0 luat To
tung dan sy nam 2015;

- Can ct Diéu 504, Didu 505 Bo luat Dan sy ndm 2015;

- Can ¢t Piéu 302 Luat Thuong mai nim 2005;

- Can cu Nghi quyet sd 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thudng vu Qudc hoi vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 18
phi Toa an va Danh muc 4n phi, 1€ phi Toa an (ban hanh kém theo);

oo Can ctr Luat Thi hanh 4n dan sy nam 2008, d3 duoc stra ddi, bd sung mat $6
diéu nam 2014.
Tuyén xu:
1. Chép nhan mot phan yéu cau khai kién ciia Nguyén don Cong ty C6 phan S va
Congty TNHH T:
Budc bi don Cong ty C6 phan C phai bdi thuong lam mot lén cho Céng ty Co
phan S va Cong ty TNHH T 01 (rnot) nam phi quang cdo voi sd tién 1a 1.541.000.000

(Mot ty, nim trim bon muoi mét triéu) dong ngay sau khi ban 4n c6 hiéu luc phap
luat, trong do:

+ Cong ty Cb phan S duoc huong 60% tuong duong voi sd tién 924.600.000
(Chin trdm hai muoi bon triéu, siu trim nghin) dong.

+ Cong ty TNHH T duoc hudng 40% twong duong véi s6 tién 616.400.000 (Sau
tram mudi sau triéu, bon tram nghin) dong.
Viéc thi hanh tai Co quan Thi hanh 4n dan su c6 thdm quyén.

, Ké tir ngay Cong ty C6 phan S va Cong ty TNHH T c6 don yéu cau thi hanh an,
néu Cong ty C6 phan C cham thi hanh an s6 tién néu trén thi hang thang Coéng ty C6
phan C con phai chiu tién 1ai trén soO tién cham tra theo 1ai suat ng qua han trung binh
trén thi truong tai thoi diém thanh toan twong ing véi thoi gian cham tra.

2. Khong chap nhén d6i voi yéu cau khai kién cua Nguyén don Cong ty Co phan
Sva Cong ty TNHH T ve viéc bude bi don Cong ty C6 phan C phai boi thuong khodn
tién phi quang cao vdi so tién la 1.329.400.000 (Mot ty, ba tram hai muoi chin triéu,
bon tram nghin) dong.

3. V& an phi phi kinh doanh thuong mai so tham:

- Bi don Coéng ty C6 phan C phai chiu an phi véi s tién 1a 58.230.000 (Nam
muoi tam tri¢u, hai trdm ba muoi nghin) dong.

- Nguyén don Cong ty Cb phan S, Cong ty TNHH T phai chiu an phi d6i v6i phan

yéu cau khong dugc chap nhan véi s6 tién 1a 51.882.000 (Ndm muoi mdt triéu, tAm trim
tam muoi hai nghin) dong, trong do:



+ Cong ty C6 phan S phai chiu 60% tién an phi tuong duong voi s tién 31. 129.200
(Ba muoi mdt triéu, mot trim hai muoi chin nghin, hai trim) déng. Can trir véi s6 tién
tam tng an phi ma Cong ty Co phan S da ndp 1a 32.868.600 (Ba muoi hai triéu, tim trim
sdu muoi tam nghin, sau trim) dong theo Bién lai thu tién s6 0014577 ngay 16/8/2019 cua
Chi cyc Thi hanh an dan sy Quédn 3, Thanh phd H6 Chi Minh nén hoan lai cho Cong ty
Cb phan S so tién 1a 1.739.400 (Mot triéu, bay trim ba muoi chin nghin, bon trim) dong.
Cong ty C6 phan S da nop du an phi.

+ COng ty TNHH T phai chiu 40% tién an phi tuong dwong véi sb tién
20.752.800 (Hai muoi triéu, bay trim nim muoi hai nghin, tim trim) dong. Can trir
v6i s6 tién tam Gng an phi ma Cong ty TNHH T di ndp 13 23.912.400 (Hai muoi ba
triéu, chin trim muoi hai nghin, bon trim) dong theo Bién lai thu tién s6 0014578 ngay
16/8/2019 ciia Chi cyc Thi hanh an dan sy Quén 3, Thanh phd HO6 Chi Minh nén hoan
lai cho Cong ty TNHH T s6 tién 1a 3.159.600 (Ba triéu, mot trim nim muoi chin
nghin, sau traim) dong. Cong ty TNHH T d3 ndp du 4n phi.

4. V& chi phi xem xét tham dinh tai chd: Bi don Cong ty C6 phan C phai chiu.
Do Nguyén don Cong ty C6 phan S va Cong ty TNHH T d4 ndp tam tmg chi phi xem
xét, thim dinh tai chd nén Cong ty C6 phan C phai tra lai cho nguyén don Cong ty Co
phan S va Cong ty TNHH T s tién 5.000.000 (Nam triéu) dong.

Ngoai ra, toa an cap so tham con thong bao quyén khang cdo, quyén thi hanh an
cho céc bén duong su.

Sau khi xét xtr so tham, ngay 21 thang 4 nim 2020, bi don - Cong ty C6 phan C
c6 don khang cdo véi ndi dung khang cdo toan bd ban an sb 214/2020/KDTM-ST
ngay 24/3/2020 ciia Toa 4n nhan dan Quén 3, yéu cdu Tda an cip phuc thim sira ban
an theo huéng khong chip nhan yéu cau khoi kién cia nguyén don.

Tai phién toa phic thim:

- Nguoi dai dién theo phdp ludt ciia Cong ty Cé phan C trinh bay: Toa an cap so
tham khong danh gia dung su that khach quan cu thé nguyen don thay dbi phuong tién
chiéu tir phim trong sudt sang phim chiéu xam 13 do chat luong hinh anh cta viéc sir
dung phim chiéu trong sudt khéng dam bao chat lwong nén vi pham Diéu 3.3 cua Hop
ddng ky giita cac bén nén Cong ty C c6 quyén dinh chi thuc hién hop dong, dé nghi
cip phuc tham sira ban an so thidm, khong chip nhan yéu cau khoi kién cua nguyén
don.

- Nguoi dai dién theo 11y quyén ciia nguyén don trinh bay: Khang céo cia bi don
la khong c6 co s& Vi bi don khong dua ra duoc bat ky bang chimg niao chtng minh cho
1y do don phuong dinh chi thuc hién hop dong. Vé viéc thay d6i man chiéu, day 1a su
thay d6i dugc ca hai bén thong nhat trong qua trinh thuc hién hop dong nhu da trinh
bay & trén chir khong phai 1a hanh vi don phuong cua nguyen don. Thyc té, viéc cham
dut hop dong cua bi don xuat phat tir viéc gitta bi don mudn mua lai toan by thiét bi
ctia nguyén don dé trinh chiéu 100% san pham quang cdo ctia minh. Tuy nhién, cac
bén khong théng nhét dugc vé gia mua lai thiét bi nén Bi don di don phuong chém duat
Hop dong. Nguyén don khong vi pham Hop dong. Viéc don phuong cham dut nay 1a
trai phap luat. P& nghi Hoi dong xét xir khong chap nhan yéu cau khang céo cua bi
don, giit nguyén ban an so tham.

- Dai dién Vién kiém sdt nhan dan Thanh pho Ho Chi Minh phdt biéu: Viéc Toa
an nhan dan Thanh pho H6 Chi Minh thu ly va giai quyét vu an la dung theo quy dinh
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ctia B luat TH tung dan sy. Tai phién toa, Ho1 déng x€t xur va nhitng nguoi tham gia
td tung déu tuan thu ding quy dinh cua Bo luat T6 tung dan sy. Khang cao ctua bi don
1a khéng c6 co sd, nén dé nghi Hoi ddng xét xir gilt nguyén ban an so tham dé bao vé
quyén va loi ich hop phap cia duong su.

NHAN DPINH CUA TOA AN

Sau khi nghién ctru c4c tai liéu co trong h so vu 4n da duoc tham tra tai phién
toa; Sgu khi nghe cac duong su trinh bay, can ctr vao két qua tranh luan tai phién toa,
Ho1 dong xét xur nhan dinh:

Tai phién toa hom nay cac bén khong tu hoa giai v6i nhau dugce vé viée giai
quyét vu an, nguyén don khong rat don khoi kién, nguoi khang cao khong rat don
khang cao nén Hoi dong xét xir tién hanh giai quyét vu an theo quy dinh phép luat.

[1] Xét quan hé phap luat tranh chép giita cac bén la tranh chap hop dong dich
vy, bi don ¢o tru s¢ tai Quén 3 Thanh phé Hb Chi Minh. Toa &n nhan dan Quén 3 xét
xtr so thim 14 dung quy dinh vé thim quyén giai quyét theo qui dinh tai Khoan 1 Diéu
30, Piém b Khoan 1 DPiéu 35 va Diém a Khoan 1 Piéu 39 B luat T tung dan sy
2015; Khang c4o cua bi don — Cong ty Co phan C 14 hop 1&, nén Toa kinh té Toa an
nhan dan Thanh phd H Chi Minh giai quyet theo trinh ty phuc thdm 1a phu hop quy
dinh tai Piém b Khoan 3 Diéu 38 Bo6 Luat T tung dan sy 2015.

[2] Xét khang cdo cua bi don - Cong ty C6 phan C nhan thiy:

Ngay 22/10/2018 c4c bén gdm: Bén A (Bén thué) - Cong ty C6 phan S; Bén B
(Bén cung cép thiét bj) — Céng ty TNHH T va Bén C (Bén cho thué) - Cong ty C
phan C c6 ky két Hop dong Dich vu Quang céao Thuong mai s6 22/HPTVT-S vé viéc
hop tac quang cao thuong mai tai dia chi s6 30 Nguyén Vin Tréi, Phuong 17, quan
Pht Nhudn, Thanh phé H6 Chi Minh. Trong hop ddng céac bén thoa thuan: Bén C cho
bén A thué mat kinh dé lip dit man chiéu ngugc trong sudt dé quang céo san pham
cho khach hang bén A. Bén C c6 nghia vu gop von cho Bén A duéi hinh thic lip dat
thiét bi quang cdo man chiéu nguoc trong sudt. Theo dé cac mau quang cdo ciia bén C
dugc phat song luan phién vdi cac quang cao khac va bén C dugc hudng 50% thoi
gian trén tong thoi lwong quang céo vao nhitng thang 10, 11, 12, 01, 02 va 40% thoi
gian trén tong thoi luong quang cdo tir thang 3 dén thang 9. Phuong thic xac dinh két
qua kinh doanh gitta bén A va bén B dya vao doanh thu tir vi€c ban dich vu quang céo
(05-6 tiéng mdi ngay). Phuong thirc phan chia lgi nhuan thu dugc bén A hudng 40%,
bén B la 60%. Tai Piéu 4.2¢ ciia Hop dong, cac bén thoa thuan nhu sau: “.. e. Truong
hop cham dirt hop dong néu tai diém g khodn 1 Piéu nay, Bén nao don phiong cham
dirt hop dong tride thoi han ma khéng do 16i ciia bén kia thi phdi béi thuong cho Bén
kia bang mét nam chi phi thué qudng céo”.

Bi don thira nhan ngay 27/3/2019, Cong ty C6 phan C da c6 Vin ban s6 10/CV-
KD giri dén Nguyén don vé viéc thanh 1y hop dong. Bi don cho rang sau qua trinh
trién khai va hop tac khai thac Bi don nhan théy thuc té hoat dong khac hoan toan véi
ndi dung hop dong di thong nhit giita cac bén. Tai phién toa phiic tham bi don trinh
bay do Nguyén Don dé vi pham nghia vu vé dam bao chét lugng hinh anh trén man
chiéu, cy thé di thay doi tir phim chiéu trong sudt sang phim chiéu xam 1a do chat
luong hinh anh cua viée str dung phim chiéu trong sudt khong dam bao chét luong nén
vi pham Diéu 3.3 ctia Hop dong.

Tai phién toa phic thim bi don cho rang nguyén don vi pham Diéu 3.3 cta Hop
d6ng nhung bi don khong chimg minh dugc Nguyén Pon da vi pham nghia vu vé dam
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bao chat luong hinh anh trén man chiéu cu thé “ hiéu iing chiéu khéong dat (hinh anh bi
bé, nhoa, khong cin doi, mau sdc khéng hai hoa, kich thude khéng di nhdn dién tiv
xa)” nhu da thoa thuan tai Piéu 3.3 ciia hop dong va ciing thira nhan tai tda viéc thay
d6i tir man chiéu trong sudt sang man chiéu xdm d c6 su ban bac thoa thuan giita hai
bén va ngudi dai dién theo phap luat ctia Cong ty C ciing xac nhan da dong y cho
nguyén don duoc thay doi .

Can ctr Piéu 4.1 Hop dong dich vu quang cao thuong mai s 22/HPTVT-S ngay
22/10/2018 cac bén co thoa thuan vé truong hop cham dut hop dong, khoan 1 Diéu
505 B¢ luat Dan sy nam 2015 quy dinh v€ cac truong hop cham dut hop dong hop tac
va Piéu 310 Luat Thuong mai nim 2005 quy dinh vé viéc dinh chi thyc hién hop dong
thi viéc Bi don dwa ra cic Iy do duoc thé hién tai Vin ban s6 10/CV-KD ngay
27/3/2019 khong thuoc mét trong nhiing diéu kién dé hop dong cham dat hiéu lyc. Do
do, viéc Toa an cdp so thdm tuyén xtt chdp nhan mot phan yéu cau khoi kién cua
Nguyén don - Céng ty C6 phan S, Cong ty TNHH T vé viéc yéu cau bdi thuong thiét
hai 01 (mot) nam phi quang cdo véi so tién 1.541.000.000 ddng 1a phu hop véi thoa
thudn cua cic bén theo Didu 4.2e ciia Hop dong sé 22/HDTVT-S ngay 22/10/2018 va
pht hop véi qui dinh tai khoan 1 Diéu 302 cia Luat Thuong mai nam 2005.

Tai phién toa phic tham nguoi khang cdo cung khong xuét trinh thém duoc
ching ctr nao dé chimg minh c6 thoa thuan khac vé viéc bdi thuong do d6 khong co co
s& chap nhan khang cdo cta bi don.

[3] Do khang cdo khong dugce chap nhan nén ngudi khang cao phai chiu an phi
kinh doanh thuong mai phic tham theo quy dinh tai Khoan 1 Diu 34 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hdi.

Vi cac I€ trén.
Can ¢t Khoan 1 Piéu 308 B9 luat T6 tung dan su.
QUYET PINH

1. Khoéng chap nhan khang cdo cua bi don - Cong ty C6 phan C. Giit nguyén cic
quy€t dinh cua ban an so tham so 214/2020/KDTM-ST ngay 24/3/2020 ctia Toa an
nhan dan quan 3, Thanh pho H6 Chi Minh.

- Cén‘ ctt khoan 1 Diéu 30, diém b khoér} 1 Piéu 35, diém a khoan 1 Diéu 39,
khoan 1 biéu 147, khoan 1 Biéu 308 B¢ luat T6 tung dan sy nam 2015;

- Can ctt Diéu 504, Biéu 505 Bo luat Dan sy nim 2015;
- Can cit Picu 302 va Piéu 306 Luat Thuong mai nam 2005;

- Can cir Nghi quyet sO 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hoi vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 18
phi Toa an va Danh muc an phi, 1¢ phi Toa an ;

- Can ctr Luat Thi hanh an dan sy nim 2008, da duoc sira doi, bd sung mot )
diéu nam 2014.

Tuyén xr:

1. Chap nhan mdt phan yéu cau khai kién ciia Nguyén don Cong ty C6 phan S va
Congty TNHH T:



Budc bi don Cong ty C6 phan C phai boi thuong 1am mét 1an cho Cong ty CH
phan S va Cong ty TNHH T 01 (m6t) ndm phi quang cao véi sd tién 1a 1.541.000.000
(Mot ty, nam trim bon muoi mét triéu) dong ngay sau khi ban 4n c6 hiéu luc phap
luat, trong do:

+ Cong ty C6 phan S duoc huong 60% tuong dwong voi s6 tién 924.600.000
(Chin trim hai muoi bon triéu, sau trim nghin) dong.

+Cong ty TNHH T duoc hudng 40% twong duong véi sb tién 616.400.000 (Sau
tram muodi sau triéu, bon trdm nghin) dong.

Viéc thi hanh tai Co quan Thi hanh an dan su c6 tham quyén.

Ké tir ngay Cong ty C6 phan S va Cong ty TNHH T c6 don yéu cau thi hanh an,
néu Cong ty Co6 phan C chiam thi hanh an s tién néu trén thi hang thang Cong ty C6
phan C con phai chiu tién 13i trén s6 tién cham tra theo 1i suat ng qua han trung binh
trén thi truong tai thoi diém thanh toan twong Gng v6i thoi gian cham tra.

2. Khong chap nhan dbi voi yéu cau khoi kién cua Nguyén don Cong ty C6 phan
S Va Congty TNHH T Ve viéc budc bi don Cong ty C6 phan C phai bdi thuong khoan
tién phi quang cdo véi sb tién 12 1.329.400.000 (M6t ty, ba trim hai muoi chin triéu,
bbn traim nghin) dong.

2. V& an phi:

- Bi don Céng ty Cb phan C phai chiu 4n phi KDTM so tham vai sé tién 1a
58.230.000 (Nam muoi tdm tri¢u, hai tram ba muoi nghin) dong.

- Nguyén don Cong ty C6 phan S, Cong ty TNHH T phai chiu an phi KDTM so
tham d6i voi phan yéu cau khong dugc chap nhan voi so tién 1a 51.882.000 (Nam muoi
mdt triéu, tAm trim tAm muoi hai nghin) ddng, trong do:

+ Cong ty C6 phan S phai chiu 4n phi KDTM so tham la 31. 129.200 (Ba muoi mdt
triéu, mot trim hai muoi chin nghin, hai trim) déng. Cén trir v6i s6 tién tam tmg an phi
ma Cong ty C6 phan S d3 ndp 1a 32.868.600 (Ba muoi hai triéu, tdm trim sdu muoi tam
nghin, sau trim) dong theo Bién lai thu tién sb 0014577 ngdy 16/8/2019 cua Chi cuc Thi
hanh an dan sy Quan 3, Thanh phé H6 Chi Minh nén hoan lai cho Cong ty Cb phan S sd
tién 13 1.739.400 (Mot triéu, bay trim ba muoi chin nghin, bn trim) dong.

+ C6ng ty TNHH T phai chiu 4n phi KDTM so tham 1a 20. 752.800 (Hai muoi
triéu, bay trim nim muoi hai nghin, tim tram) déng. Céan trir véi s6 tién tam tng an
phi ma Céng ty TNHH T da ndp 1a 23.912.400 (Hai muoi ba tri¢u, chin tram muoi hai
nghin, bon tram) dong theo Bién lai thu tién s6 0014578 ngay 16/8/2019 cua Chi cuc
Thi hanh 4n dan sy Quan 3, Thanh phd H6 Chi Minh nén hoan lai cho Céng ty TNHH
T s6 tién 13 3.159.600 (Ba triéu, mot trim ndm muoi chin nghin, sau trim) dong.

- Cong ty CO6 phan C phai chiu an phi kinh doanh thwong mai phuc thim la
2.000.000 dong (Hai triéu dong). Puoc cin trir vao sd tién 2.000.000 dong da ndp theo
Bién lai thu tién tam Gng an phi, 1& phi Toa an s6 AA/2019/0007332 ngay 28/4/2020
ctia Chi cyc Thi hanh 4n dan sy quan 3, Thanh phé H6 Chi Minh).

3. V& chi phi xem xét tham dinh tai chd: Bi don Cong ty C6 phan C phai chiu.
Do Nguyén don Cong ty C6 phan S va Cong ty TNHH T da nop tam tng chi phi xem
xét, tham dinh tai chd nén Cong ty C6 phan C phai tra lai cho nguyén don Cong ty C6
phan S va Cong ty TNHH T s tién 5.000.000 (Nam triéu) dong.



Truong hop ban an duoc thi hanh theo qui dinh tai Diéu 2 Luat Thi hanh &n dan
su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan su c6 quyén thoa
thuan thi hanh an, quyén y&u cau thi hanh &n, tu nguyén thi hanh &n hoac bi cudng ché
thi hanh an theo qui dinh tai cac Piéu 6, 7, 9 Luat Thi hanh an dan su; thoi hiéu thi
hanh 4n duoc thuc hién theo qui dinh tai Biéu 30 Luat Thi hanh an dan su.

Ban an phuc tham cé hiéu lwc ké tir ngay tuyén an.

Noi nhdn: TM.HQI PONG XET XU

- TAND Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM,;

- VKSND Cép cao tai TP.HCM;

- VKSND TP.HCM;

- TAND Quan 3;

- Chi cuc THADS Quan 3;

- Cac duong sy;

- Luu: VP, ho so. Nguyén Thu Chinh
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