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V/v “Tranh chdp QSDD, Hop
ddng chuyén nhugng QSDD,
huy gidy chimg nhan QSDD”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH PHUOC

- Thanh phan Hpi dong xét xir phiic tham gom co:

Tham phén - Chii toa phién toa: Ong Vii Hoang Linh
Cac Tham phan: Ong Bui Vin Binh
Ba Dinh Thi Quy Chi

- Thuw ky phién tda: Ba Bui Thi Duyén - Thu ky Toa an nhan dan tinh Binh
Phudec.

A - Dai dién Vién kiém sdt nhdn din tinh Binh Phwdc tham gia phién toa:
Ong Cao Thanh Nam - Kiém sat vién.

Trong cac ngay tir 19 thang 3 dén ngay 20 thang 3 nam 2020, tai tru s& TQa
an nhan dan tinh Binh Phudc xét xir phuc tham cong khai vu dn dan sy thy 1y so:
36/2020/TLPT-DS ngay 12/02/2020 v€ viéc “Tranh chap quyén sir dung dat, Hop
a"ong chuyén nhwong quyén sir dung dat va hiy gidy chimg nhdn quyén sir dung
dat”.

Do Bén 4n dan sy so tham s6 60/2019/DS-ST ngay 28/11/2019 ctia Toa 4n
nhan dan huyén B, tinh Binh Phudc bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xu sd: 44/2020/QDXXPT-DS, ngay 02
thang 3 nam 2020, gitra:

+ Nguyén don: Ba Mai Thi T, sinh ndam 1967; Ong Hira Minh C, sinh nam
1965; Cung tra tai: SO nha 03, thon 5, Xa K, huyén B, tinh Binh Phude. (Ong C uy
quyén cho ba T tham gia t0 tung theo Giay uy quyén ngay 20/5/2019, dugc UBND
xa K, huyén B chung thuc s6 01, quyén so 01). (C6 mat)

Ngueoi bio vé quyén va loi ich hop phdp ciia nguyén don: Luat su Ngo Thi
T, :[hu(f)c Van phong luat su V, Doan luat su tinh Binh Phudc. Dia chi: T6 6, khu
pho T, phuong P, thanh pho D, tinh Binh Phudc. (C6 mat)

+ Bi don: C)ng Tran Xuan T2, sinh ndm 1969; Ba Lé Thi Thu T3, sinh nim
1970. Cung trt tai: SO nha 02, thon 5, xa K, huyén B, tinh Binh Phudc. (C6 mat)

+ Nguoi c6 quyén loi, nghia vu lién quan:
1. Ong Trinh Van N, sinh nam 1962; Ba Lé Thi H, sinh nam 1968; Cung tr



tai: Thon 5, x4 K, huyén B, tinh Binh Phudc. (Dé nghi xét xir ving mit)
2. Uy ban nhan dan x4 K, huyén B, tinh Binh Phudc.
Dia chi: Thoén 7, xa K, huyén B, tinh Binh Phudec.

Nguoi dai dién theo phap lugt: Ong V& Minh P, chitc vu: Chu tich Uy ban
nhan dan x& K. (Dé nghi giai quyét vang mat)

Nguwoi khdng cdo: Bi don 6ng Tran Xuan T.

NOI DUNG VU AN:

Nguyén don 6ng Hira Minh C, ba Mai Thi T trinh bay: Nam 2002, vo¢
chdng 6ng C, ba T nhan chuyén nhuong cua vo chéng 6ng Trinh Van N, ba Lé Thi
H mot thira dat tai thon 5, X3 K, huyén B, tinh Binh Phudc; dién tich 1a 2/3 thira dat
ciia 6ng N, ba H (do trudc d6 6ng N, ba H da chuyén nhuong cho 6ng T2, ba T3
1/3 thira dét) trén dat c6 01 cian nha gd véi gid 55.000.000d, dat da co gidy chung
nhan quyén sir dung dat (QSDP); tir can thura dat: phia trudc giap duong lién x4,
phia sau giap dat nghia dia, mot bén giap dat ong Lé Kim M, mot bén giap phan
dat truée d6 ong N, ba H da sang cho vg chdéng ong T2, ba T3. Viéc chuyén
nhuong cac bén lam gidy viét tay, chua cong chung, chung thyc, vo chdng ong C,
ba T da giao du tién, vo chong 6ng N, ba H di giao nha, dat nhung chwa do va cam
ranh chia dat voi ho ng T2, ba T3, ma thoa thuan khi ndo tach thira thi thdng béo
6ng N, ba H biét dé do cam ranh gitta hai gia dinh va ky hop dong chuyén nhugng
QSDBP. Sau khi nhan dat dé quan 1y, sir dung thi 6ng C, ba T khong tranh chap voi
al.

Niam 2005, vo chong 6ng C, ba T va vo chong 6ng T2, ba T3 lam thu tuc
sang tén tach thira. Do ba T mai sinh con, con 6ng C ban day hoc nén da dua tién
nhd 6ng T2 lam thu tuc cho ca hai ho. OngC,baT khong biét khi lam thu tuc d6i
sO va sang tén tach thira c6 do dac dién tich dat thyc té hay khong Vi Ong C,bhaT
khong chimng kién, nhung khong thdy vo chong 6ng N, ba H chi ranh; HO so, tha
tuc 6ng T2 dua cho ba T ky tai nha. Thang 5/2006, ﬁng C, ba T duoc cip giéy
ching nhan QSDP nhung khéng dé y dugc cip bao nhidu mét vudng (m?); thoi
diém nay gia dinh 6ng C, ba T va gia dinh 6ng T2, ba T3 chua cdm ranh.

Cubi nam 2006, 6ng C, ba T va 6ng T2, ba T3 duogc cap doi lai gidy chimg
nhan QSDD méi theo chinh sach cip ddi dong loat cia Nha nudc, lic nay 6ng C,
ba T méi phét hién ra gidy chimg nhan QSDD cap sai thuc té. Ong C, ba T nghi
ngd 6ng T2 ¢6 y 1am ho so chuyén nhuong sai dién tich thoa thuan nhan chuyén
nhuong caa 6ng N, ba H nén tién hanh thu thap thong tin; dén nam 2013 c6 tai licu
xéac dinh 6ng T2, ba T3 lan chlém dat nén 6ng C, ba T khiéu nai yéu cau ij ban
nhan dan (UBND) xa K giai quyét c6 phan dinh ranh gigi tam thoi dé hai gia dinh
sir dung nén ba T d3 cam ranh theo ranh nay va tiép tuc kién ong T2, ba T3 dén
Toa an nhan dan (TAND) huyén B, tinh Binh Phudc. Sau d6 ba T rat don kién 6ng
T2, ba T3 dé kién 6ng N, ba H yéu cau giao dét theo hop dong. Tuy nhién, dng N,
ba H noi dng ba chwa ky hop dong, chua cdm ranh cho hai hd nén khong chiu trach
nhiém, vi vdy 6ng C, ba T méi biét hop ddng chuyén nhuong bi gia chit ky cua dng
N, ba H nén ba T rat don kién 6ng N, ba H.



Ngay 03/5/2017, dng C, ba T khai kién yéu ciu Toa an budc 6ng T2, ba T3
tra lai dién tich 14n chiém 1a 47m? trén co s& chia ba phan thira dét cua Ong N, ba
H, éng C, ba T duogc hai phan con 6ng T2, ba T3 dugc mot phan Pén ngay
28/12/2018, nguyén don yéu cau Toa an huy Hop ddng stra doi, bd sung yéu cau
khoi kién Chuyen nhuong QSDD s6 274CN ngay 20/10/2005 gitra ong N, ba H vai
ba T va Hop dong chuyén nhuong QSDP s6 273CN ngay 01/01/2006 giita 6ng N,
ba H vé6i ba T3; Budc vo chong dng T2, ba T3 tra di¢n tich dt 14n chiém theo két
qua xem xét thém dinh cia TAND huyén B la 31m?; yéu cau huy gidy chting nhan
QSDD vio s6 cap so HO01612 do UBND huyén B ky cap ngay 29/12/2006 cho ho
ba T3, 6ng T2 va gidy ching nhan QSDPD vio s6 cap so H01635 do UBND huyén
B ky cdp ngdy 29/12/2006 cho ho ba T, 6ng C dé cép lai ding dién tich nhu da
thoa thuan chuyén nhuong cua vo ché)ng 6ng N, ba H. Tai phién toa so tham, dng
C, ba T giit nguyén yéu cau khai kién d6i voi 6ng T2, ba T3.

Bi don 6ng Trdn Xudn T2, ba Lé Thi Thu T3 trinh bay: Nam 1993, éng T2
nhan chuyén nhuong 1/3 thira dat cua 6ng N, ba H vai gia 3 chi vang; nam 1994,
6ng T2 két hon v6i ba T3; nam 1996, vo chong 6ng T2, ba T3 1am nha gb dé 6.
Khi 1am nha c6 6ng N cam mdc bang ¢t gd. Sau khi nhan chuyén nhuong cua 6ng
N, ba H, ong ba duoc ho giap ranh cho thém mot it nén tong dién tich ting 1én.
Viéc ba T, 6ng C nhan chuyén nhugng dat cua 6ng N, ba H nhu thé nao vo chong
6ng ba khong biét. Nam 2006, gia dinh 6ng T2, ba T3 ciing nhu gia dinh 6ng C, ba
T duoc cap doi gidy ching nhan QSDP, nhung khong hiéu vi 1y do gi dién tich,
hinh thé sai v&i ranh gidi dang st dung, 6ng T2, ba T3 c6 nodi vai 6ng C, ba T dé di
diéu chinh lai nhung 6ng C, ba T khéng néi gi nén 6ng ba ciling thoi. Nay dng T2,
ba T3 dong y dé Toa an huy 02 gidy chimg nhian QSDP cﬁa hai ho cip thang
12/2006 dé cap lai theo ranh hién trang, khong dong ¥ tra 31m® chia ty 1& 2/3 theo
gidy ching nhan QSDD nam 2001 cua ong N, ba H vi khong c6 can cur. Tai phién
tda so tham, 6ng T2, ba T3 khai nguoi cho thém dat 1a 6ng T5, ba L2 chir khong
phai ong L2.

Ngwoi cé quyén lpi, nghia vu lién quan 6ng Trinh Vin N, ba Lé Thi H
trinh bay: Ong ba c6 01 thira dat tai thén 5, x4 K nhan chuyén nhuong cua 6ng
Huynh V khoang nam 1986. Ttr can thura dat: phia trude giap duong khoang 20m,
phia sau giap dat nghia dia, mot bén giap dat 6ng Thanh, mot bén gidp dat ong M.
Nam 1993, 6ng N, ba H dugc cip gidy chimg nhan QSDPD theo chinh sich cap
dong loat, trén giay chirg nhan QSDPD ghi dién tich bao nhiéu, c6 dung véi thuc té
hay khong gia dinh khong dé ¥, cac ho gidp ranh c6 ranh gidi 6n dinh khong ai
tranh chap vdi ai.

Ciing trong ndm 1993, 6ng N, ba H chuyén nhuong cho dng T2 1/3 thira dat
gia dinh dang sir dung, khong nh¢ gia bao nhi€u; hai bén chi ndi miéng, Ong T2 noi
chua c6 tién 1am thu tyc sang tén tach thira nén chwa do dac va cdm ranh méc, 6ng
N, ba H c6 chi vi tri dat cho dng T2 dé 1am nha &; cac bén thoa thuan khi nao éng
T2 lam thu tuc sang t&n tach thira thi hai bén s& do v& ban dd, cim ranh mdc cu thé
sau. Nam 2001, 6ng N, ba H d6i lai gidy chimg nhan QSDD tir s6 trang sang sb do,
dién tich duoc cip 1a 942m? gdm ca dién tich dat da chuyén nhuong cho ong T2
nam 1993. Bén nam 2002, 6ng N, ba H chuyen nhuong cho vg chong ongC,ba T
2/3 thira dat con lai. Sau khi nhan du tién ong N, ba H di giao gidy ching nhan
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QSDD cho ba T, théa thuan khi nao hai ho lam thua tuc sang tén tach thira thi 6ng
N, ba H s& cam ranh, ky hop dong cho hai ho dé 1am thu tuc chuyén nhuong. Khi
giao nha, dat cho vo chong ba T ¢ mit ca 6ng T2, ba T3, ba bén thong nhat phan
ctia 6ng T2, ba T3 1a 1/3, phan ctia dng C, ba T 1a 2/3, nhung khong thoa thuan cu
thé tinh theo mét vudng hay tinh theo ty 18 kich thudc canh. Tai thoi diém 6ng N,
ba H chuyén nhuong dit cho ba T, 6ng C thi ranh giéi sir dung déat véi dng T2, ba
T3 chua 10 rang do chua do dac, cam ranh, ma chi uéc luong dé su dung; Ranh
gidi v6i cac ho gidp ranh khong thay ddi gi v6i trude ddy, khong c6 ai tranh chip
gi véi ai.

Nam 2005, ca hai ho 6ng T2 va ba T c¢6 vao nho dng N, ba H ky hd so cép
d6i gidy chimg nhan QSDP ngay 26/2/2001 do qua trinh sir dung hai ho khai pha
thém mot it dién tich ra phia sau. Tuy nhién, 6ng N, ba H chwa ky Hop dong
chuyén nhuong QSDD cho hai ho; chit ky tén dng ba trong hai hop dong 14 chir ky
gia, hai ho chua goi 6ng ba phan ranh, xac nhan hop dong nhu thoa thuan ban dau.
Vé ranh gi6i dat hién nay co ban khong co gi thay doi so véi thoi diém chuyén
nhuong cho hd 6ng T2 va ho ba T, con phia sau cac hd cé khai pha thém; hang
ranh hién nay giita ho 6ng C, ba T va ho 6ng T2, ba T3 do ai rao, cim thoi gian
nao ong N, ba H khong biét. Nay ba T khoi kién yéu cau huy hop dong chuyén
nhuong QSDD, huy gidy chung nhan QSDD va yéu cau Ong T2, ba T3 tra lai dién
tich dat lan chlem ong N, ba H dé nghi Toa an giai quyét theo phap luat; ong ba
khong c6 yéu cau gi.

Nhitng nguwoi lam chirng trinh bay:

+ Ba Hita Thi Anh L3 trinh bay: Khoang nim 1998, vg chong ba chuyén
nhugng cho 6ng Poan Thanh L2 01 16 dat giap dat vo chong dng N ba H, sau nay
6ng L2 chuyén nhuong lai cho ba Huynh Thi T6, mét thoi gian sau ba T6 chuyén
nhuong cho ho ong Bang Minh D su dung dén nay. Ba khong nghe va biét give
vige 6ng L2 c6 cho vo chong 6ng T2 dat phia sau; ranh gidi hién nay gita dat 6ng
P vé6i dat 6ng T2, ba T3 van nhu ranh khi ba chuyén nhugng dat cho 6ng L2.

+ Ong Poan Thanh L2 trinh bay: Ong x4c nhan 16i khai ctia ba L3 1a dung.
Khoang tir nam 1999-2000, 6ng ¢6 cho 6ng T2, ba T3 mot phan dién tich dat phia
sau theo hinh tam giac, chiéu rong 1a 6m dé cho dit hai nha déu vudng hinh chir
nhat. Viéc cho dét chi n6i miéng, khong lam gidy to gi.

+ Ba Huynh Thi T6: Cubi nam 2002, ba nhan chuyén nhuong 01 thira dat
ctia vo chong ong L2, thira dat nay giap ranh dat ciia vo chong ong T2, ba T3. Bén
nam 2004, thi ba chuyén nhuong lai cho 6ng Pang Minh b. Trong thoi gian ba
quan ly, su dung thi dng T2 dao modt hd chon nude thai nha cau lan sang dat cia
ba, ba khiéu nai ra Ban quan 1y thon thi 6ng T2, ba T3 tra lai ho dat da dio, ngoai
ra cac vi tri khac khong tranh chép.

+ Ong Pang Minh D: Nam 2004, vo chong ong nhan chuyén nhuong cua ba
Huynh Thi T6 01 16 dit dién tich 630m? tai thon 5, xa K véi gia 79.000.000d; tir
can thira dat: Mot bén giap dat 6ng T2, ba T3, mot bén vo chong ong T5, ba L3,
phia truéc gidgp dudng lién x3, phia sau giap dat nghia dia. Khi 6ng nhan chuyén
nhuong dat ciia ba T6 thi ranh giap dat 6ng T2, ba T3 di c6 tru rao bang gd trai. Tur



d6 dén nay ranh gidi giira gia dinh 6ng v6i gia dinh 0ng T2, ba T3 cling nhu v6i
gia dinh ba L3 khong c6 thay doi gi.

Tai Bin dn dan sw so thim so 60/2019/DS-ST ngay 28/11/2019 cua Toa
an nhan dan huyén B, tinh Binh Phwdc quyét dinh:

Chap nhan yéu cau khai kién cua nguyén don vo chong 6ng Hira Minh C, ba
Mai Thi T doi vai bi don vg chong 6ng Tran Xuan T2, ba Lé Thi Thu T3.

Tuyén bé Hop dong chuyén nhuong QSDD s6 274CN ngay 20/10/2005 gitra
6ng Trinh Van N, ba L& Thi H véi ba Mai Thi T va Hop dong chuyén nhuong
QSDD s6 273CN ngay 01/01/2006 giira 6ng Trinh Van N, ba Lé Thi H véi ba Lé
Thi Thu T3 vé hiéu.

Buoc vo chdng ong Tran Xuan T2, ba Lé Thi Thu T3 phai tra cho vo chong
ba Mai Thi T, 6ng Hira Minh C dién tich dat 31m? (trong d6 c6 7m? dat ¢ ndng
thdn) toa lac tai thon 5, Xa K, huyén B, tinh Binh Phudc, thugc thua dat so 39; to
ban do s6 46 da duoc cap giay ching nhn QSDD vao s6 cap so H01612 ngay
29/12/2006 cho ho ba Lé Thi Thu T3, dng Tran Xuan T2; c6 ta can: phia bong
giap dat 6ng T2, ba T3; phia Tay giap duong lién xa; phia Nam giap dat ong T2, ba
T3; phia Bac giap dat ong Lé Kim M. (C6 so d6 vé ngay 31/011/2019, chinh ly
ngay 14/11/2019 cua Cong ty TNHH MTYV do dac ban d6 Phuong Nam kém theo).

Kién nghi UBND huyén B, tinh Binh Phudc thu hdi cac gidy chiang nhan
QSDD sau:

- Thu hdi gidy chimg nhan QSDD vao s6 cap so6 H01612 do UBND huyén B
cap ngay 29/12/2006 cho ho ba T3, ong T2 dé cap lai sau khi trir di dién tich dat
31m? 6ng T2, ba T3 phai tra qua cho ho ba T, dng C.

- Thu hdi gidy chimg nhan QSDD vao s6 cap s6 H01635 do UBND huyén B
cap ngay 29/12/2006 cho ho ba T, ong C dé cap lai sau khi cong thém dién tich dat
31m? cua ho dng T2, ba T3 tra qua.

Vo chong dng Tran Xuan T2, ba Lé Thi Thu T3 va vo chong ba Mai Thi T,
ong Haa Minh C ¢ quyen va nghia vu lién h¢ véi Co quan Nha nuge ¢d tham
guyen de dang ky QSDD theo quy dinh cua phap luat dat dai.

Ngoai ra, Ban &n so tham con quyét dinh vé an phi, chi phi t6 tung, nghia vy
thi hanh an va quyén khang céo theo quy dinh cta phéap luat.

Sau khi xét xir so tham, ngay 12/12/2019 bi don dng Tran Xuan T2 khang

c40 Béan an so tham véi 1y do quyet dinh cua cap so thAm khong dung véi hién
trang sir dung dat. Ong T2 yéu cau Toa an cap phic tham hity Ban 4n so tham.

Tai phién tda phic tham:

Bi don ong Tran Xuan T2 gitt nguyén yéu cau khang cao; nguyén don git
nguyén yéu cau khoi kién; cadc duong su khong tu thoa thuan dugc vai nhau vé
viéc giai quyet vu an.

Quan diém cia Ludt su bao vé quyén va loi ich hop phdp ciia nguyen don:
Ném 1993, ong N, ba H chuyén nhugng cho 6ng T2, ba T3 1/3 thua dat; nam
2002, 6ng N, ba H chuyén nhuong cho ba T, dng C 2/3 thira dat. Khi thoa thuan
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chuyén nhuong thi cac bén khong do dac. Theo 16i khai nguoi lam chimg 14 ba
Huynh Thi Anh L3, Huynh Thi T6, Bang Minh b x4c dinh hién trang tr trudce dén
nay cac coc moc ranh déu nguyén trang. Vao nam 2006, 6ng T2 1a nguoi truc tiép
di 1am thu tuc sang tén, tich QSDD cta 6ng N, ba H cho ca nguyén don va bi don,
phia nguyén don do tin twong khong xem xét ndi dung nén da ky vao ho so, nén
dién tich dit ma ho ba T, dng C duoc cap gidy chimg nhian QSDP vio ngay
12/5/2006 khong dang 2/3 dién tich theo gidy ching nhan QSDP di cép cho ho
6ng N vao nam 2001 1a 942m?. Hon nita, 6ng T2 cho ring dugc éng L2 cho 0,5m
mit tién, khoang 5-6m phia sau, nhung hinh dang dién tich thira dat ctia 6ng T2
khong phi hop. Mit khac, qua cac 1an cip ddi gidy chimg nhan QSDD va do dac
thi dién tich dat cua ho dng T2, ba T3 déu ting, nguoc lai dién tich dat ctia ho ba T,
ong C giam. Pong thoi, qua két luan giam dinh chit ky, chit viét ciia 6ng N trong
cac Hop dong chuyen nhuong QSDD 1a gid mao. Tu nhitng phan tich nay, Luat su
dé nghi Hoi dong xét xtr xem xét khong chap nhan khang cdo cua bi don dng T2,
gilt nguyén Ban an so thim.

Quan diém cua dai dién Vién kiém sat:

- V& 10 tung: K& tir thoi diém thu 1y giai quyét vu n tai cap phic tham dén
nay, Tham phan, Thu ky Toa an, Hoi dong xét xu va cac duong su da chap hanh
dung quy dinh ctaa Bg luat To tung dan sy (BLTTDS).

- Vé noi dung: Pé nghi Hoi dong xét xir chap nhén khang cao cua bi don ong
Tran Xuan T, hiy Ban an so thim, giao hd so vé cho Toa 4n cép so tham giai
quyét lai theo quy dinh cta phap luat.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu an, can cir vao cac tai liéu, chung cuir va két qua
tranh tung tai phién toa phic tham, Hoi dong xét xur nhdn dinh:

[1] Bon khang cao ctua bi don 6ng T2 lam trong thoi han luat dinh, c6 hinh
thirc, ndi dung va pham vi khang cao phu hop voi quy dinh tai cac diéu 271, 272
va 273 cua BLTTDS, nén dugc chap nhan.

Xét khang cao cua bi don 6ng Tran Xuan T nhan thay Toa an cap so tham co
vi pham vé t6 tung va ndi dung nhu sau:

[2] Theo Pon khéi kién ngay 03/5/2017, nguyén don 6ng Hira Minh C, ba
Mai Thi T yéu cau Toa an budc hod ong Tran Xuan T2, ba Lé Thi Thu T3 tra lai
phan dién tich dat 1an chiém 13 47m* (dat cua cac bén déu di duoc cap gidy ching
nhan QSDP) (BLO1). Pén ngay 28/ 12/2018, nguyén don sura d6i, bo sung yéu cau
khoi kién (BL281). Trong céc yéu cau dugc stra d6i, bo sung, nguyén don yéu cau
Toda an hay Hop dong chuyén nhuong QSDD s6 273CN ngay 01/01/2006 gitta 6ng
Trinh Van N, ba Lé Thi H voi ba Lé Thi Thu T3. Xét quan hé chuyén nhugng
QSDD gitra 0ng N, ba H v6i dng T2, ba T3 1a quan hé doc lap, 6ng C, ba T khong
tham gia thoa thuan, ky két hop dong nay nén khong phat sinh quyén, nghia vu gi
dbi v6i hop dong nay. Vi vay, 6ng C, ba T khong c6 quyén khai kién yéu cau Toa
an huy hop dong gilta Ong N, ba H v6i 6ng T2, ba T3. Hon nira, trong sudt qua
trinh Toa 4n giai quyét vu an, dng N, ba H v&i 6ng T2, ba T3 khong co6 bat ky ai co
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yéu cau Toa an huay hodc tuyén bb hop dong v6 hiéu. Do d6, viéc Toa an cip so
tham thu ly giai quyét yéu cau néu trén cua Ong C, ba T 1a vi pham nghiém trong
thi tuc t tung, lam anh hudng dén quyén va loi ich hop phéap cua 6ng N, ba H véi
ong T2, ba T3.

[3] Nguon goc dat tranh chap 1a cua ho 6ng N, ba H nhan chuyén nhuong lai
tr 6ng Huynh V, sau d6 chuyén nhugng lai cho ho 0ng T2y, ba T3 1/3 thwra dat vao
nam 1993; chuyén nhuong lai cho hd 6ng C, ba T 2/3 thira dat con lai vao nam
2002.

Ngay 24/7/1993, ho ong N dugc UBND tinh Song Be (cii) cap gléy chung
nhan QSDP lan dau s6 1713 (sd trang) voi dién tich 1100m? (BL32-33). Bén ngay
26/02/2001, ho 6ng N, ba H dugc cip ddi gidy chung nhan QSDD (s6 do) so
05QSDD véi dién tich 942m? (BL11). Ngay 28/7/2005, ho 6ng N, ba H tiép tuc
dugc cdp d6i thanh gidy ching nhan QSDD sé H00108 vé6i dién tich 1074m?
(BL14-15). Trén co s& gidy ching nhan QSDD cép d6i vao ngay 28/7/2005 cia hd
ong N, ba H, hai ho (6ng C, ba T va 6ng T2, ba T3) lam thu tuc chuyén nhuong,
sang tén tach thira va duoc cap gidy ching nhan QSDPD sé H00038 va HO00039 lan
dau vao ngay 12/5/2006 (BL21,22). Ciing trong nim 2006, Nha nudc tién hanh do
dac chinh quy dai tra nén ho ba T, 6ng C cung véi ho ba T3, dng T2 tién hanh cap
d6i gidy ching nhan QSDPD s6 H01635 va HO1612 ngay 29/12/2006 (BL29,30).

Nhu vay, dat cua cac ho ong C, ba T, ho 6ng T2, ba T3 va h¢ ong N, ba H
déu da dugc cap va cap doi gidy chimg nhan QSDb nhiéu lan, cac h déu khong
c6 ¥ kién thiac mic, khiéu nai gi. Mac du Két luan giam dinh s6 354/2018/GD-
KTHS ngay 28/11/2018 ctia Phong KTHS Coéng an tinh Binh Phudc két luan:
“...Chit ky mang tén Trinh Vin N trén tai lidu can gidm dinh ky hiéu Al, A2 so véi
chit ky ding tén Trinh Vian N trén tai liéu mau ky hiéu M1 - M3, M5 - M14 khong
phdi do cung mot nguoi ky ra”. (Tai liéu Al, A2 tic 1a HDCNQSDD) (BL164-
165), nhung cip so thim khong lam rd duoc ai 1a nguoi di gia chir ky cta 6ng N;
con chir ky cua ba T, ba T3 trong hai hop dong noi trén 1a ding sy that. Trong
truong hop nay can xem x¢t, danh gia chung cr mot cach khach quan, toan dién,
xem xét cac yéu t6 c6 lién quan nhu: sau khi nhan chuyen nhuong dat tir 6ng N, ba
H thi ho 6ng C, ba T va ho 6ng T2, ba T3 dd x4y nha dé sinh séng, canh tac trén
thira dat nay 6n dinh, lién tyc tir nim 1993 va nam 2002 dén nay; qua trinh sir dung
dat chua bi co quan c6 tham quyén xir Iy vi pham hanh chinh vé dat dai; ho ong N,
ba H va cac ho dan c6 dat giap ranh déu sir dung dat 6n dinh, khong tranh chap; ho
6ng T2, ba T3 va ho 6ng C, ba T da thanh toan day di so tién nhan chuyén nhuong
dat cho ong N, ba H . dé tir d6 xem xét quyét dinh cong nhan hop dong chuyén
nhugng QSDD hay c6 can thiét phai tuyén bd hop dong chuyén nhuong QSDD cua
cac bén vao cudi nam 2005, dau nam 2006 v0 hi€u va phai huy hodc thu h01 gidy
chtrng nhan QSDDP cuia cac bén mdi giai quyét triét dé vu an va dam bao quyén, loi
ich chinh dang cua cac bén hay khong. Béi vi trong vu an nay, muc dich ma
nguyén don ho ong C, ba T khai kién chi nham 13y lai phan dién tich dat cho rang
ho 6ng T2, ba T3 lan chlem vaho ong T2, ba T3 khong co yéu cau phan tb; ho 6ng
N, ba H khong cd yéu cau doc 1ap gi. Viéc Toa 4n cap so thim cin c két luan
giam dinh cho rang chit ky ctia 6ng N trong 02 Hop dong chuyén nhuong QSDD
s6 273CN va 274CN khong phai do 6ng N ky va viét ra dé tuyén bd cac hop dong
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nay vO hi¢u, trong khi d6 lai chua xem xét, danh gia hét cac van dé c6 lién quan
néu trén va quy dinh cta phép luat 1a c6 phan cha quan.

[4] Ong N, ba H cung v6i ba T, 6ng C va ba T3, 6ng T2 x4c dinh khi nhin
chuyén nhuong dat cua 0ng N, ba H thi cac bén khong tién hanh do dac dién tich,
khong dong coc cam méc ranh (vi di c6 tru ranh hang rao), chi thoa thuan 1a ba
T3, 6ng T2 nhan chuyén nhuong 1/3 thtra dt ciia 6ng N, ba H va ba T, dng C nhan
chuyén nhuong 2/3 thira dat va (theo phan), khong thoa thuan tinh theo mét vudng
hay tinh theo ty 18 kich thudc d6 rong mat tién dudng.

Nhiing nguoi lam chimg: Ba Hura Thi Anh L3, ba Huynh Thi T6, 6ng Pang
Minh D xéc dinh tir ndm 1998 dén nay, ranh gidi cta cac ho nay véi ho ba T3, 6ng
T2 da c6 hang rao coc go trai, hién trang dén nay khong thay doi (61-63).

Nguoi lam chig 6ng Poan Thanh L2 xac dinh khodng nam 1999-2000, sau
khi nhan chuyén nhuong dat tir ba Anh L3 thi 6ng c6 cho 6ng T2, ba T3 mot phan
dién tich dat phia sau theo hinh tam giac, chiéu rong phia sau 1 6m dé cho hinh
dang thira dat hai ho c6 hinh chir nhat. Viéc cho dat chi ndi miéng, khong lam gidy
td gi (70-71, 74-75). Tuy nhién, theo gidy chimg nhan QSDD cua ho ba T3, ng T2
van thé hién hinh dang gap khiic, khong dong déu 1a khong hop 1y. Hon nira, tai
phién toa so tham, dng T2, ba T3 xé4c dinh lai nguoi ting cho dat 1a dng T5, ba L3
chir khong phai 6ng L2. Nhu vay, 1i trinh bay cta cic bén ¢ sy mau thudn nhung
chua duoc d6i chét, xdc minh, thu thap chimg c lam rd ¢ viéc ting cho dat hay
khong; ai 1a ngudi ting cho 6ng T2, ba T3 QSDD; dién tich dat ting cho nhu thé
nao; van ban thé hién viéc tang cho QSDD...

Ba T, 6ng C cho rang vao nam 2005 khi hai ho 1am thu tyc tach thua thi ho
ba T3, dng T2 1a nguoi truc tiép thuc hién, ba T, 6ng C do tin twong nén ky ho so
chtr khong xem noi dung. Tuy hién, ba T3, 6ng T2 khong thira nhan va cho rang ba
T, 0ng C da nho mot can bd xa (khong xac dinh dugc ho tén, dia chi) lam cac thu
tuc nay. Két qua xac minh véi 6ng Tran Qudc X, nguyén can bd Dia chinh xa K
giai doan nim 1995-2006, dng X cho biét cac thu tuc chuyén nhuong, sang tén
tach thira va cap gidy ching nhan QSDD do hai ho tu thyc hién (BL313). Loi trinh
bay cua 6ng Xung phu hop véi tai liéu thé hién ba T 13 ngudi ndp cac khoan thué,
phi, 18 phi chuyén nhugng, sang tén tach thira (BL81-82). Vi vay, 10i trinh bay cua
cac bén con cé sy mau thuin nhung Toa an cip so tham chua thu thap bd sung
thém ching ctr lam 1o c6 su viéc ba T, 6ng C nho can bo cia UBND x4 lam giup
thil tuc hay khong, nguoi d6 1a ai, da thyc hién dugc nhimg thu tuc gi; chua dbi
chat giita nguyén don, bi don va 6ng Xtng dé danh gia vé trinh tu, thi tuc sang
tén, tach thura.

[5] H6 0ng C, ba T cén cwr vao dién tich dat chuyén nhuong theo phan 14 2/3
theo gidy chimg nhan QSDP ctia ho 6ng N cap doi nam 2001 dé khai kién, nhung
khong chimg minh dugc chinh xdc vi tri, dién tich, hinh dang phan dién tich dat
ctia minh. Hon nita, xét vé thoi gian tao 1ap, quan ly, str dung dat thi ho 6ng T2, ba
T3 dé quan ly, su dung vao nam 1993, trude thoi diém ho 6ng C, ba T nhan chuyén
nhuong 2/3 thtra d4t con lai ciia 6ng N, ba H vao nam 2002.

K¢ tir nam 1993 (ho 6ng T2, ba T3) va ndm 2002 (hd 6ng C, ba T) dén trude
ngay 11/5/2006, thuc t€ hai ho chi quan ly, sir dung dat, chtt chua dugc Nha nudc
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cong nhan QSDD theo quy dinh cua phap lut. Chi sau khi h$ 6ng N, ba H cap doi
glay chting nhan QSDD lan 2 s6 H00108 ngay 27/8/2005, hai h¢ moi can cur vao
gidy chung nhan QSDD nay dé sang tén tach thira va dugc cap gidy chimg nhan
QSDP lan dau vao ngay 12/5/2006, sau d6 cap d6i gidy ching nhan QSDD vao
ngay 29/12/2006.

Khi giai quyét tranh chap, Tda an cip so tham khoéng cin ¢t vao glay ching
nhan QSDD cua cac ho duge cap vao ngay 12/5/2006 va 29/12/2006 dé xem xét,
ma lai cin c&r vao gidy chimg nhan QSDPD ciia ho 6ng N duoc cip doi vao nim
20011am co s& dé xac dinh dién tich dét tranh chap trong khi ho 6ng T2, ba T3 da
st dung dét tir nim 1993 1a chwa phu hop. Mit khac, khi nhan chuyén nhuong dét
thi cac bén khong thoa thuan tinh theo mét vudng hay tinh theo ty 1€ kich thudc do
rong mit tién duong, vy co so nao dé xac dinh dién tich dat ctia ho ong C, ba T Ia
628m° va hinh thé phan dat nay. Theo dién tich thé hién tai Manh trich do dia
chinh ngay 30/11/2017 ma Toa an cap so tham cin ct dé giai quyét vu an
(BL112), thi dién tich dat trong Manh trich do la: 609,3rn2 (dién tich thuc té ho ong
C, ba T st dung) + 324,7m* (dién tich thuc t& ho 6ng T2, ba T3 sir dung) + 31m?
(phan dién tich tranh chap) = 965m?, dién tich nay khong trung khép vt dién tich
ma ho ong N, ba H dugc cép ddi gidy chimg nhan QSDD vao nim 2001 1a 942m?.
Hon nira, Toa an cép so thim chua thu thap dﬁy du chung cur xac dinh cac coc mbc
gidi cia nguyén don, bi don va cac ho giap ranh vao thoi diém nam 1993 khi éng
T2, ba T3 nhan chuyén nhuong dat va nim 2002 khi 6ng C, ba T nhan chuyén
nhuong dat nhu thé nao; qua trinh quan 1y, sir dung dét cac coc mdc ranh nay thay
do6i hién trang ra sao (mac du ong N, ba H cung nguoi lam ching xac dinh ranh
gidi dén nay van nguyén trang, nhung tai phién toa phuc thim ba T cho rang ranh
gidi hién nay giita ho ba T, 6ng C va ho 6ng T2, ba T3 di thay d6i, khong phai la
hang ranh cfi, ma day la hang ranh do ba T rao cém tam tho1 khi UBND xa hoa giai
vao nam 2014. Pong thoi, cac diém ranh thyc dia ma cac duong sy tu chi dé do
dac khong trung khop dién tich voi gidy chtrng nhan QSDD); dua vao O sO nao dé
cap so thAm can ctr vao gidy ching nhan QSDD cua ho dng N duogc cip doi nim
2001 dé xac dinh dién tich tranh chip (vi thoi diém nay ca nguyén don va bi don
chua dugc cong nhan QSDD).

[5] Vé xtr Iy hau qua ctia hop dong chuyén nhuong QSDP vo hiéu: Toa an
cap so tham sau khi tuyén b 02 Hop dong chuyén nhugng QSDD sb 273CN va
274CN vo6 hiéu, 18 ra phai budc cic bén tham gia ky két hop dong khoi phuc lai
tinh trang ban dau, hoan tra cho nhau nhiing gi d nhan va budc bdi thudng thiét
hai theo murc d6 13i ctia cac bén (néu c¢6). Tuy nhién, Toa an cap so tham lai tuyén
budc ho 6ng T2, ba T3 (bén nhan chuyén nhuqng trong Hop dong s6 273CN) phai
tra lai phan dién tich dat lén chiém 31m?® cho ho 6ng C, ba T (bén nhéan chuyén
nhuong trong Hop ddng s6 274CN) 1a ap dung khong ding quy dinh tai Piéu 137
ciia BLDS nidm 2005, 1am anh hudng dén quyén va loi ich hop phép cia cic bén
duong su.

[6] Tai Manh trich do dja chinh ngay 30/11/2017 (sau nay duogc diéu chinh
lai vao ngay 11/11/2019) ctia Cong ty TNHH MTV do dac ban d6 Phuong Nam
(BL112-115; 389c,d) va nhan dinh tai Ban an so tham, c6 co s& xac dinh: Trén
thuc dia hién nay cua céc thira dat, ho ong Lé Kim M dang stir dung dién tich dat
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18m? thudc gidy ching nhan QSDD sé H01635 ngay 29/12/2006 cip cho ho ba T,
6ng C va ho ong Pang Pinh D dang sir dung dién tich dit 6,6m’ thudc gidy chimg
nhan QSDPD s6 HO1612 ngay 29/12/2006 cip cho ho ba T3, 6ng T2. Nguoc lai, ho
ba T3, 6ng T2 lai dang sir dung dién tich dat 4,8m* cua ho 6ng M va dién tich dat
58,4m” ctia ho 6ng S, 6ng Tran S2. Tuy nhién, Toa an cip so thém chua lay 10i
khai, d6i chat, thu thap ching cr 1am 1& qué trinh sir dung dat va cép gidy chimg
nhan QSDD cua cac ho; dién tich dit chong 1an nay thudc quyén quan 1y, sir dung
ctia ho dan ndo; quan diém ctia ho 6ng Lé Kim M, h ong Pang Minh D, ho 6ng S,
ong Tran S2 Vé dién tich dat chong 1an nhu thé nao; cac hd ndy c6 yéu cﬁu Toa an
xem xet giai quyét ddi véi dién tich dét chdng 14n nay hay khong 1a thu thap chung
ctr chua day du, bo sot ngudi co quyén loi, nghia vu lién quan lam anh huong dén
quyén va loi ich hop phap cua nhimg ngudi ndy va lam cho viée giai quyét vu an
khong triét dé va kho khan trong viéc thi hanh én.

[7] V61 nhitng nhan dinh trén, xét théy Toa an cép so tham di vi pham
nghiém trong thu tuc t6 tung; xac minh, thu thap chimg ctr chua day du dan dén
giai quyét chua triét dé vu an, bo sot ngudi co quyén loi nghia vu, lién quan va gay
kho khan cho viée thi hanh an; viéc xem xét, danh gia chiing ctr chua toan dién, xu
1y hau qua cua hop dfmg v0 hiéu khong ding quy dinh cua phap luat, lam anh
huong nghiém trong dén quyén va loi ich hop phép cta cac bén duong su. Vi vay,
can chap nhén khang cdo cua bi don 6ng T2, hily Ban an so tham dé giao vé cho
Tda an cap so tham giai quyét lai theo quy dinh cta phép luét.

[8] An phi dan sy so thim va chi phi t6 tung: Do Ban an so thém, bi hiy dé
giai quyet lai, nén an phi dan sy so tham va chi phi t0 tung s€ duoc quyét dinh khi
vu an dugc gidi quyét lai.

An phi dan sy phic tham: Do khang céo cua bi don 6ng T2 duoc chap nhan,
nén 6ng T2 khong phai chiu an phi dan sy phuc tham.

[9] Quan diém cua dai dién Vi‘én kiém sat tai phién toa phic tham 1a c6 can
ctr, phu hop v61 nhan dinh ctia Hoi dong xét xtr.

Vi cac lé trén,
QUYET PINH:

Cin clr vao khoan 3 Piéu 308, Diéu 310 ctua Bo luat TH tung dan su; Nghi
quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thudng vu Quéc hoi
quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 18 phi Toa
an.

Chap nhan khang céo cta bi don ong Tran Xuan T2. Huy Ban an déan su so
tham s6 60/2019/DS-ST ngay 28 thang 11 niam 2019 cta Tda 4n nhan dan huyén
B, tinh Binh Phudc. Giao hd so vu an vé cho Toa an nhan dan huyén B, tinh Binh
Phudc giai quyét lai theo quy dinh ctia phap luat.

An phi dan su so tham va chi phi tb tung: S¢€ d}IQC quyét dinh khi vu an duoc
Toa an nhan dan huyén B, tinh Binh Phudc giai quyét lai.

Ap phi dan sy phic thAm: Ong Tran Xuan T2 khong phai chiu 4n phi dan su
phtc tham. Chi cuc Thi hanh an dan sy huyén B, tinh Binh Phudc hoan tra lai cho
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ong Tran Xuén T2 s6 tién 300.000 dong (Ba tram ngan dong) tam Ung an phi dan
su phic tham da ndp theo bién lai thu tién so 0009938, quyén s6 0199 ngay 17
thang 12 nam 2019.

Bin dn phiic thim cé higu liec phdp ludt ké tiv ngay tuyén dn./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Phuéc; THAM PHAN - CHU TQA PHIEN TOA
-TAND huyén B; (D ky va déng du)

- Chi cuc THADS huyén B;

- Cac duong su; ~ \ .

- Luu: HSVA, Té HCTP, Toa DS. Vi Hoang Linh
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