TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Déc X — Tu do — Hanh phiic
Bén 4n sb: 1038/2018/LD-PT
Ngay: 13/11/2018

V/v tranh chép vé tién luong va
trg cap thoi viéc.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom cé:
Thdm phdn - Chii toa phién toa: Ba  Phan Thi Lién
Cdc Tham phdén: Ong Bui Lién Minh

Ong H6 Minh Cuong

- Thuw ky phién toa: Ba Nguyén Thi Thanh Nga - Thu ky Toa 4n nhan
dan Thanh ph H6 Chi Minh.

- Dai dién Vién kiém sdat nhén din Thanh phé Ho Chi Minh: Ba
Huynh Thi Kim Tuyén - Kiém sat vién tham gia phién toa.

Trong cac ngay 22/10/2018 va 13/11/2018 tai tru s& Toa &n nhan dan
Thanh phd H6 Chi Minh, sé 131 Nam Ky Khéi Nghia, phuong Bén Thanh,
Quan M, Thanh phd H6 Chi Minh di xét xt phuc thim cong khai vy an thu 1y
s6 28/2018/TLPT-LP ngay 02/7/2018 vé viéc “Tranh chip vé tién luong va tro
cap thoi viec”.

Do ban 4n lao dong so tham s 212/2018/LD-ST ngay 15/5/2018 cuia Toa
an nhan dan Quan M, Thanh phé H6 Chi Minh bj khang céo.

Theo Quyét dinh dua vu an ra xét xu sd 4619/2018/QDPPT-LD ngay
08/10/2018 va Quyét dinh tam nging phién toa s6 8873/2018/QPPT-LP ngay
22/10/2018 gitra cac duong su:

- Nguyén don: Ong Nguyén Tri D, sinh nim 1970

Dia chi: Ap 3, xd A, huyén B, tinh Dong Nai.

Ngwoi dai dién hop phdp: Ong Nguyén Giang N, sinh nim 1976; dia chi:
Toa nha Prudential, s6 37 Puong C, Phuong F, Quan M, Thanh phé H6 Chi
Minh; 14 nguoi dai dién uy quyén (Vin ban oy quyén sé 11426 ngay 27/6/2016
X tai Van phong cong chimg E, Thanh phé H6 Chi Minh).

- Bi don: Cong ty ¢6 phan L



Try s& cii: 138-140 Puong F, Phuong G, Quan M, Thanh phé H6 Chi
Minh.
Tru sé mé&i: Puong H, tinh Dong Nai.

Nguwoi dai dién hop phdp: Ong Pham Pinh X, sinh nim 1978 va 6ng
Pinh Trong Y, sinh nam 1963; dia chi lién lac: 138-140 Buong F, Phuong G,
Quan M, Thanh phé H6 Chi Minh; 1a ngudi dai dién iy quyén (Van ban uy
quyén khong s6 ngay 23/8/2018 cua Tong giam doc cong ty). (Ong Dinh Trong
Y ving mit)

Nguroi khang cdo: Ong Nguyén Giang N dai dién theo uy quyén cua ong
Nguyén Tri D.

NOI DUNG VU AN:

*

Nguyén don éng Nguyén Tri D c6 éng Nguyén Giang N dai dién
theo iiy quyén trinh bay:

Ngay 20/4/2016 dng Nguyén Tri D ¢6 1am don xin thoi viéc tai Cong ty
¢ phan L (goi tit 1a Cong ty L) do cong ty dd khong bd tri cong viéc va khong
tra lwong nhiéu nam lién. Ngay 21/4/2016 cong ty ra quyét dinh cho thdi viéc
d6i véi 6ng D nhung khong thanh toan cho dng D bét cit khoan tién nao vi cho
rang 6ng D vi pham thdi gian bao trude.

Ong D thi cho 6ng khong vi pham vi sau 1 ngay 6ng ndp don, cong ty da
ra quyét dinh cho théi viéc nhu vay 1a khong ding véi quy dinh cua luat lao
dong.

Vé viéc cong ty khong bd tri viéc 1am cho 6ng D: Ong D lam viéc tai
xudng ciia cong ty dong tai huyén B, Dong Nai, cong ty diéu hanh hoat dong
déu bang vin ban, néu ctr cong nhan di cong trinh nao do thi cong ty s& ra quyét
dinh diéu dong, khi khong c6 viéc thi cong nhan cir ngdi nha doi cong ty bd tri
cong viéc. Tir nam 2010 dén nay, cong ty khong hé cé bat cd mot quyét dinh
diéu dong nao, cling nhu hinh thirc ndo khac mic du ong D da lién hé hoi nhung
cong ty déu noi vé nha doi quyét dinh tir phia cong ty.

Nay 6ng D yéu cau cong ty thanh toan cac khoan sau:

- Tra tién luong tir thang 4/2010 dén thang 4/2016, tong cong 6 nim
tuong dwong 72 thang tién luong. Luong ap dung dé dong bao hiém (hé sb
lvong 4.17 x 1.210.000d/thang = 5.045.700d/thang), 72 thang x
5.045.700d/thang = 363.290.400d.

- Pong Bao hiém xi hoi, bao hiém y té, bao hiém that nghiép cho 6ng tir
thang 4/2010 dén thang 4/2016.



- Thanh toan tro cap thoi viée cho ong tir thang 6/1995 dén thang 12/2009,
tong cong 13 nam 6 thang: 13,5 ndm x 2.522.850d = 34.058.475d.

- Thanh toan tién Tro cap that nghiép dang 1& ong D duoc hudng néu cong
ty dong day du, tong cong 1a 7 thang luong cta bao hiém that nghiép chi tra: 7
thang x 3.027.420d = 21.191.940d.

*

Ong Phan Pinh X va éng Pinh Trong Y dai dién theo iy quyén ciia
bi don - Cong ty cé phin L trinh bay:

Ong Nguyén Tri D di ky hop dong lao dong khong xac dinh thoi han voi
cong ty vao ngay 21/3/2000 nhung co6 hi€u luc tir thang 01/1995, phia cong ty da
dong bao hiém xa hoi cho 6ng D tir thang 1/1995 dén thang 4/2010.

Ong D da 1am viéc tai Cong trinh nha may nhiét dién V 1a cong trinh cong
ty chiu trach nhiém thi cong. Luc d6 dang vao giai doan gip rat nhung ong D tur
¥ bo viéc khong bao don vi truc tiép quan 1y cling nhu khong bao vé cong ty
bang vin ban hay 101 néi. Cong ty da tim cach lién lac nhung khéng nhan duogc
thong tin tir 6ng D. Pén ngay 20/4/2016 em trai 6ng D dén ndp don xin thoi
viéc vi 1y do qua nhiéu nam cong ty khong ¢ viéc dé bé tri cho ong D nén 6ng
xin nghi dé c6 thé tim viéc khac.

Phia cong ty khong chip nhan don xin chAm dit hop dong lao dong nay
vi day 13 don sai su that, cu thé: Trong don ghi rd ngudi 1am don 13 6ng D
nhung chir ky 1 cua ong N, trong don dé nghi giai quyét tranh chip hop dong
lao dong ma 6ng D gui 1én Phong Lao dong Quén M, hoan toan khéc so véi chir
ky trong 14 don xin théi viéc nay. Trong don cho rang cong ty khong co viéc lam
cho 6ng D 14 sai su that. Ong D tu ¥ bo viéc trong 6 nam qua khong hé lién lac
gl voi cong ty, ong cho 1a dang nam trong dién nghi chd viéc nhung hoan toan
khong co quyét dinh cho nghi cho viéc cua tong giam ddc. Trong khi d6 viéc
lam & cac dy &n cong ty can rat nhiéu lao dong va dang trong giai doan gap rat
thi cong dé kip tién 46 ma éng D tu ¥ nghi viéc, don phuong chdm dit hop dong
lao dong khong bao trudc.

- P6i v6i viée 6ng D yéu cau thanh toan luong tir thang 4/2010 dén thang
4/2016 1a 363.290.400d cong ty khong chap nhan vi éng D ty y bo viéc hoan
toan khong c6 can ctr dé thanh toan luong.

- B6i véi viée 6ng D yéu cdu cong ty dong bd sung bao hiém xa hoi, bao
hiém y té, bao hiém that nghiép: cong ty khong chp nhan vi ong D tu ¥ bo viée
don phuong chidm dirt hop ddng lao dong tir thang 5/2010 nén cong ty khong tra
luong, khong c6 can ctr dé doéng bao hiém x& hoi, bao hiém y té, bao hiém that
nghiép.

- Pbi v6i viéc ong D yéu cau thanh toan tién tro cdp thdi viée: Thang
4/2010 6ng D 1am viéc tai cong trinh co 14 cong in lwong (mdi cong 8 gidr lam
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viéc) cu thé tir ngdy 1 dén ngay 12 va ngay 28. Thang 5/2010 ong di lam c6 3
cong an lwong, cu thé tir ngay 28 dén 30, sau d6 ong D tu ¥ bo viée, don phuong
chdm dut hop ddng lao dong trai phap luat, vi pham thoi gian bao trude. Dén
ngay 21/4/2016 do khong lién lac duoc va van khong thdy dong thai nao tir ong
D nén cong ty quyét dinh cho thdi hgp ddng lao dong theo quyét dinh cham dut
hop dong lao dong s6 18/2015/CT-TCHC theo yéu cau cia ong Nguyén Giang
N dé chét, tra s6 bao hiém x4 hoi cho ong D.

Déi véi viee ong D yéu cau cong ty thanh toan tién tro cip that nghiép 1a
vO 1y va khong c6 can clr nén cong ty khong chip nhan.

Cong ty da rat yéu cau 6ng D bdi thudng cho cong ty nia thang tién
lwong 13 2.397.750d do don phuong trai phap luat; boi thuong khoan tién nhiing
ngay khong bao trude 1a 7.193.2504.

* Pai dién Vién kiém sdt nhin dén Quédn M phdt biéu:

V& hinh thire: Hoi ddng xét xir va cac duong su dé tuan thu ding quy dinh
ctia B luat tb tung dan sy.

Vé ndi dung: Xac dinh hop dong lao dong giira ong D va Cong ty L 1a
hop phéap. Qua trinh thyc hién hop dong cong ty khong ching minh dugc da
diéu dong phan cong cong viée cho 6ng D nhu theo hop ddng nén x4c dinh dugce
cong ty khong bd tri theo dang cong viée. Ngay 20/4/2016 éng D c6 don xin
nghi viéc, nhu vdy éng D c6 bao trudc vé viéc s& nghi viée, cong ty ra quyét
dinh ngay 21/4/2016 1a do y chi cta cong ty. Do do, ong D khdong vi pham thoi
gian béo trude.

Theo khoan 9 Piéu 36 Bo luat Lao dong c6 co s& xac dinh hai bén da
chdm dut hop ddng lao dong. Can ctr Didu 47 Bo luat Lao dong Cong ty co trach
nhiém thanh todn tién trg cap thoi viéc. Khong co can cir chdp nhan yéu cau cua
ong D yéu cau cong ty tra tién luong tir thang 4/2010 dén thang 4/2016 vi cong
ty khong bd tri cong viée cho ong D, ong D thuc té khong lam viéc.

*  Tai bdn dn lao dpng so tham sé 212/2018/LP-ST ngay 15/5/2018 ciia
Toa dn nhén din Quin M, Thanh phé Hé Chi Minh:

- Cén clr khoan 5 Diéu 32; khoan 3 Diéu 36; Diéu 38; Dicu 48 B0 luat
Lao dong;

- Cén ctr Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
murc thu, mién, giam, thu nop, quan 1y va st dung an phi va I¢ phi Toa an;

Tuyén xur:

1. Chap nhén yéu cau cua dng Nguyén Tri D: Budc Cong ty c¢b phan L
phai tra trg cap thdi viéc cho khoan thoi gian ong D lam viée tai Cong ty cd



phan L tir thang 5/1995 dén thang 5/2016 1a 34.058.4754, tra 1am mot 1an khi an
c6 hiéu luc phap luat.

2. Khong chap nhan yéu ciu cua éng Nguyén Tri D yéu cau Cong ty cd
phan L: Thanh toan tién luong tir thang 4/2010 dén thang 4/2016; Pong bao
hiém x& hoi, bao hiém y té, bao hiém that nghiép tir thang 4/2010 dén thang
4/2016; Thanh toan tién tro cap that nghiép 7 thang luong.

3. Ngoai ra 4n so thdm con tuyén bién phép ché tai, nghia vu thi hanh an,
nghia vu phai chiu dn phi va quyén khéng cao cia hai bén duong su.

*

Ngay 25/5/2018 6ng Nguyén Giang N 1 nguoi dai dién uy quyén cia
nguyén don — éng Nguyén Tri D ndp don khang cdo mot phan ban an so thim
yéu cau cong ty tra tién lwong 6 nim nglng viéc.

*

Tai phién toa phiic tham:
- Ong Nguyén Giang N trinh bay:

Ong D di yéu cau thi hanh an truéc khoan trg cdp thoi viéc theo quyét
dinh ctia ban an so thAm va xac nhan Cong ty di tra du tién cho nguyén don tai
Chi cuc Thi hanh an dan sy Quan M.

Ong dai dién cho 6ng D khang cao mot phan ban 4n so tham yéu ciu tra
lwong 6 nam ngimg viéc cho ong D do cong ty khong bé tri viéc lam, trong thoi
gian cho cong ty diéu dong 1am viéc éng D c6 1am viée noi khac vi sinh ké, cu
thé nhimg cong ty ndo 6ng khong biét. Ong D khong thé cung cdp quyét dinh
diéu dong cil theo yéu ciu cia toa dé chimg minh 1a ngimg viéc chd bd tri cong
viéc.

- Ong Pham Pinh X dai dién cho cong ty trinh bay:

Trudce Iuc 6ng D tam thoi nghi viée khong hudéng lvong 6ng D 1am viéc &
Doi 1ap may sb 1 thudc cong trinh nha may nhiét dién V. Do 6ng D 1a tho co tay
nghé cao bac 6/7 nén cong nhan mudn di lam ngoai kiém thém thu nhap cong ty
van dong ¥ s& duoc chim cong nghi nhitng ngay d6. Doi truong doi lap may sd
1 1a 6ng Nguyén Tién S (nay dang lam tai Phong kiém tra k¥ thuat, ong Son ban
viéc khong dén Toa duoc). Thang 4/2010 éng D 1am viéc 14 ngdy cong. Thang
5/2010 1am viéc c6 3 ngay cong. Poi truong doi xay lap s6 1 du di cho cong
nhan di 1am viéc bén ngoai dé c6 thém tién lo cho gia dinh. Viéc diéu dong trudce
day khong phai diéu dong bang thong bao hay quyét dinh gui dén timg cong
nhan ma chi gii quyét dinh cho Doi trudng, xong ddi truong c6 nhiém vu thong
béo dén tirng cong nhan. Thoi diém nay do nhan sy phu trach phong hanh chanh
it nén quan 1y hd so khong chat ché nhu hién nay. Ong D thoa thuan nghi viéc
khong hudéng luong khi nao di lam lai méi hudng lwong d6 1a sy thoa thudn gitra
hai bén. Con viéc sau thoi gian dai 6ng D nghi viéc nhung cong ty khong xur 1y
ky luat lao dong vi cong ty khong mudn ngudi lao dong bi sa thai, mang tiéng
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xau anh huéng khi xin viéc lam & noi khac. Lic nop don xin nghi viéc ong
Giang N nop va ky don thay, néi 1y do xin nghi viéc ciia 6ng D 1a dé nhan lai s6
bao hiém xa hoi. Viéc tam thdi nghi viéc cua ong D 1a sy thoa thuan giira hai
bén, nguoi lao dong khong hudéng luong trong thoi gian nay. Vi vay ong dai
dién cong ty yéu ciu giit nguyén phan quyét dinh cta ban an so tham da tuyén.

- Dai dién Vién kiém sat nhan dan Thanh pho H6 Chi Minh phat biéu:

Qua trinh giai quyét vu 4n tai giai doan phtic thAm, Thim phan, Hoi dong
xét xtr, Thu ky va nhitng ngudi tham gia t tung d3 tudn thu dang theo quy dinh
ctia B luat TH tung dan sy 2015.

Vé hinh thirc: Pon khang céo cta dai dién nguyén don ndp ding han luat
dinh nén hop I¢.

Vé noi dung: Hop dong lao dong ctia 6ng D ky véi cong ty 1a hop dong
lao dong khong xac dinh thoi han ¢6 hiéu luc tir thang 01/1995. Ngay 20/4/2016
ong D c6 don xin nghi viéc, cong ty ra quyét dinh cho cham dut hop dong lao
dong sb 18 ngay 21/4/2016. Tix thang 6/2010 ong D da nghi viéc tai cong ty theo
xéac nhan cia Bao hiém x4 hoi tinh Pong Nai tir thang 5/2010 (thang 5/2010 ong
D lam c6 3 ngdy cong nén cong ty khong dong bao hiém xi hoi cua thang
5/2010 cho 6ng D) 6ng D da nghi viéc tai cong ty theo ché d6 nghi viéc khong
huéng luong. Ong D nghi duge su cho phép cua cong ty hay khong cong ty
khong ¢ vin ban luu giit. Cong ty ciing khong xir 1y gi cho dén thang 4/2016.
Ong D cho rang khoang thoi gian d6 1a ngimg viée chd cong ty bd tri cong viéc,
cong ty thi cho rang 02 bén thoa thuin miéng cho éng D tam thodi nghi viée
khong huéng luong. Ong N khai luong thang 4 va 5/2010 éng D khong ky nhan
nhung 6ng D khong co ¥ kién vé viéc ndy, ong D thira nhan thoi gian nghi 6ng
c6 lam viéc bén ngoai c6 thu nhap dé sinh séng. Ong D c6 don xin nghi viéc
chinh thire tir thang 4/2016, tinh dén khi ong D khoi kién doi tra luong thi thoi
hiéu yéu cau khong con, an so tham xtr 14 c6 cin cir nén chap nhan giir nguyén
phan nay.

Vé doi thanh toan tién hiém xa hoi, bao hiém y té, bao hiém that nghiép
trong 6 nam, thuc té 6ng D khong di lam cho cong ty, cong ty khong tra luong 13
pht hop quy dinh caa phap luat va pht hop véi chimg ctir do Bao hiém x3 hoi
tinh Péng Nai xac nhan. Bio hiém khong thu khoan bao hiém thoi gian sau
thang 4/2010 cta cong ty va ong D, 4n so tham khong chip nhan yéu ciu cia
ong D 1a c6 co s¢ vi ong D khong chung minh dugc thoi gian 6ng khong 1am
viéc tai cong ty trong 6 nim do 16i hoan toan & phia cong ty.

Dé nghi Hoi dong xét xir khong chap nhan yéu cau khang céo cta 6ng
Giang N dai dién cho 6ng D va stra mdt phan ban an so tham do tuyén sai ngay
cua khoan trg cap thoi viéc va c6 phan da thi hanh 4n xong nhu trg cap thoi
viéc.



NHAN PINH CUA TOA AN:

Can cur vao cac tai li¢u co trong ho so vu an, dugc tham tra cac chiing cu
tai phién toa, can ctr két qua tranh luén tai phién toa, Hoi dong xét xir nhan dinh:

[1] V& hinh thirc: Pon khang cdo cia 6ng Nguyén Giang N 1a ngudi dai
dién theo iy quyén nguyén don - 6ng Nguyén Tri D duoc ndp trong thoi han
luat dinh, thyc hién theo diing quy dinh tai Diéu 272, Piéu 273 Bo luat TH tung
dan su nam 2015 nén duoc chép nhan don khéang c4o hop I¢.

[2] V& ndi dung:

[2.1] Ong D d3 yéu cau Chi cuc Thi hanh 4n dan sy Quin M thi hanh ngay
khoan tién cong ty phai tra trg cap thoi viéc khi an so tham chua c6 hiéu luc
phap luat. Sau d6 cong ty da thi hanh 4n xong nghia vu thanh toan tién tro cap
tho1 viéc cho ong D thong qua Chi cuc Thi hanh an dan sy Quan M (6ng Giang
N cho biét ong D da nhan da). Can ctr theo quy dinh tai Piém a, Khoan 2, Piéu
2 Luét Thi hanh an dan su ndm 2008 d3 sira ddi, bd sung nim 2014 thi khoan trg
cap thoi viée ndy 6ng D c¢6 quyén yéu cau thi hanh an ngay khi 4n chua c6 hiéu
luc phap luat. Xét theo don khang cao cta nguyén don va ¥ kién bi don khong
khang cdo phan nay nén phan nay di phat sinh hiéu luc phap luat. Tuy nhién, do
an so tham tuyén sai vé thoi gian nén ghi nhan stra lai cho ding 1a cong ty phai
tra tién Tro cip thoi viéc cho khoang thoi gian 6ng D lam viéc tai cong ty tir
thang 5/1995 dén thang 12/2009 chir khong phai thang 5/2016 nhu 4n so tham
tuyén xu.

[2.2] V& yéu cau khang cdo cta nguyén don doi cong ty trd 6 nim tién
lwong ngimg viéc va dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép
thoi gian 6 ndm tir thang 4/2010 dén 20/4/2016 theo murc lwong tdi thiéu nhan
véi hé s6: 4.17 x 1.210.000d/thdang = 5.045.700d/thang, 72 thang x
5.045.700d/thang = 363.290.400d.

- Pong Bao hiém xi hoi, bao hiém y té, bao hiém that nghiép cho 6ng tir
thang 4/2010 dén thang 4/2016.

- Thanh toan tién Tro cap that nghiép dang 1& ong D duoc huong néu cong
ty dong day di, tong cong 1a 7 thang luong ciia bao hiém that nghiép chi tra: 7
thang x 3.027.420d/thang = 21.191.940d.

Ong Giang N cho rang nguyén don cin citr Khoan 1 Piéu 98 Bo luat Lao
dong quy dinh tién lwong ngimg viéc, néu do 16i ctia ngudi st dung lao dong thi
nguoi lao dong dugc tra nguyén luong; do vay 6ng Giang N yéu cu cong ty tra
du 6 ndm tién luong ngimg viéc cho ong D.

Phia bi don do 6ng dai dién cong ty cho rang 13 ong D thoa thuin nghi
viéc khong huong luong tir thang 6/2010 dén 20/4/2016 6ng D 1am don xin nghi



viéc dé nhan s6 bao hiém cho nén cong ty ra quyét dinh chdm dit hop dong lao
dong vao ngay 21/4/2016 dé két thuc hop dong lao dong, tra sé bao hiém xa hoi
cho ong D.

Xét thdy, qua xem xét bang luong thang 4/2010 6ng D nhéan luong c6 14
ngay cong, thang 5/2010 6ng D nhén luong c6 3 ngay cong sau do thi cong ty
ngung khong tra luong.

Théng 4/2016 khi 6ng D khai kién, ong Giang N khai 6ng D cho cong ty
phan cong cong viéc va ong D c6 di lam viéc ¢ noi khac nhu trong don xin nghi
viéc ctia ong D ¢6 ghi cau “...Phai di kiém viéc 1am dé sinh séng phuc vu cho
ban than va gia dinh”.

Theo trinh bay cua 6ng X dai dién cong ty thi cin cir hop dong lao dong
va tinh hinh thuc té tra lvong cho ngudi lao dong, cong ty s& tra luong hang
thang dua vao bang chim cong mdi ngay & cac Doi cong trinh chuyén 1én. Quy
dinh cua cong ty trong hop dong lao dong ghi rd luong ctia dng D dugc tra hang
thang va thuc té thoi gian tir 6/1995 dén thang 5/2010 6ng D déu dugc tra luong
thang theo ngay cham cong tir Doi chuyén 1én; nhung trong 6 nim qua tir thang
6/2010 dén thang 4/2016 cong ty khong tra luong 6ng D khong thic mic gi,
khong c¢6 mot vin ban giri cho cong ty doi tién lwong. Theo ngudi dai dién cong
ty trinh bay quyét dinh diéu dong cong viéc chi giao cho Pi trudng, Poi truong
c6 trach nhiém diéu dong cong nhan lam viéc theo cong trinh do cong ty nhan
thuc hién. Con 6ng D c6 6ng Giang N dai dién khai 6ng D lam & cong trinh nao
s& c6 quyét dinh diéu dong truc tiép & cong trinh d6. Ong D do dng Giang N dai
dién khai chir khong cung cp duoc chimg ctr ching minh quyét dinh diéu dong
clia cong ty phai giri dén cho timg cong nhan.

Theo 6ng X nguoi dai dién cong ty trinh bay, do 6ng D 1a cong nhan co
tay nghé cao nén hay 1am viéc bén ngoai. Vi lvong lam tai cong ty hoi thip nén
cong ty cling du di cho cong nhan khi 1am ngoai, doi trudong cta ong D dong ¥
va khong chdm cong, khong tra lwong nhitng ngay 6ng D khong di 1am cho cong
ty. Bang chung 14 thang 4 va thang 5/2010 6ng D lam khong du 26 ngay cong
trong thang nhung cong ty van tra luong theo ngay chdm cong c6 di lam viéc.
Theo 6ng X, thoi gian ndm 2010 cong ty c6 viée lam, c6 doanh thu, cé ndp bao
thué chir khong phai do khong c6 viée 1am nén dé cong nhan huong luong chd
viéc. Ong D thoa thuan nghi viéc khong huéng luong nén Doi truong doi xay
lap s6 1 doéng ¥ va cd bao vé cong ty nhung do ngudi quan 1y hanh chinh nhan
su ctia cong ty khong quan 1y hét ho so lao dong va c6 su thay doi nhan sy quan
1y hanh chinh nhan sy nén c6 thiéu sot, chua chat ché trong viéc lam céc thu tuc
va thiéu theo ddi qua trinh 6ng D nghi viéc 1au khong hudng luong.

Can cir quy dinh tai Piéu 98 Bo luat Lao dong quy dinh vé Tién luong
ngung viéc:



Trong truong hop ngung viéc, nguoi lao dong dwoc tra nhu sau:

1. Néu do 16i ciia nguwoi sit dung lao dong, thi nguwoi lao dong dwoc tra di
tién lwong.

2. Néu do 16i ciia nguoi lao dong thi nguoi do khéong dwoc trd heong | ...

3. Néu do sw c6 vé dién nuwée ma khéong do 16i cia nguwoi sir dung lao
dong, nguoi lao dong hodc vi cac nguyén nhan khach quan khac ... hoac vi ly do
kinh té, thi tién lwong ngiemg viéc do hai bén théa thudn nhwng khéng dwoc thap
hon mire leong t6i thiéu ving do Chinh phit quy dinh”

Quy dinh tai khoan 3 Diéu 116 Bo luat Lao dong:

Nghi viéc riéng, nghi khong huong luvong

...3. Ngoadi quy dinh tai khoan 1 va khodn 2 Piéu nay nguoi lao dong co
thé théa thudn véi nguoi sir dung lao dong dé nghi khéng huéng lwong.

Hoi dong xét xir phiic thim xét thay:

Ldi caa éng D la: Ong Giang N dai dién 6ng D khai khi lam viéc ¢ cong
trinh nao phai ¢ quyét dinh diéu dong cia cong ty cho timg ca nhan nhung ong
D khong xuat trinh dugc quyét dinh diéu dong cua cong ty cho timg cd nhan
bang mot quyét dinh didu dong cu thé trong thoi gian con lam viéc ma chi khai
bang miéng khong ¢ chimg ctr chimg minh.

Thot gian ngung viéc cong ty khong tra lvong, ong D ciing khong c6 van
ban yéu cdu cong ty thanh toan luong ngimg viéc, qua 6 nam khi khai kién ra
toa madi doi thanh todn luong 6 nam ngirng viéc trong khi luong phai nhan dugc
hang thang. Tién bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép cong ty
khong trich dong, khong giao thé bao hiém y té cho ong D st dung dé kham
chira bénh ong D khong c6 ¥ kién phan ddi truéc khi dua don khai kién ra Toa.

Thot gian ngung viée 6ng D da di lam viéc & noi khac, c6 lwong nhung
ong Giang N khong cung cap thong tin ong D di lam ¢ noi ndo, cong ty nio,
luong bao nhiéu trong thoi gian 6ng cho ngung viée tai cong ty ma van hudéng
du luong.

Tai phién toa phuc tham ong Giang N trinh bay: lic nop don xin nghi viéc
ong nop thay cho ong D, 6ng D mudn két thic hop dong lao dong, nhan lai s6
bao hiém chr chua nghi phai khoi kién dé doi tién lwong ngimg viée trong 6
nim nhung sau d6 6ng xem luat thiy quyén loi ciia ngudi lao dong 6ng D dugce
thanh toan du tién luong nging viéc.

Lbi ctia cong ty la: Ong D xin nglmg viéc hay tu ¥ nghi viéc bo phan hanh
chinh cila cong ty khong quan 1y chit ho so lao dong ciia 6ng D, nging viéc
khong huong luong hay ngung viéc c6 huong luong cong ty khong cod van ban
lwu giit viéc thoa thuan. Thoi gian tir thang 6/2010 dén thang 4/2016 bd phan



hanh chinh nhén sy ciia cong ty khong theo ddi qua trinh lao dong ctia ong D, néu
ong D tu ¥ nghi viéc thi cong ty phai tién hanh xir Iy ky luat lao dong.

DPdi chiéu véi quy dinh cua B¢ luat Lao dong & Diéu 98 va khoan 3 Diéu
116; Hoi déng xét xtr xac dinh ca hai bén déu c6 16i nhu phan tich & trén vi vay
cd co s¢ xac dinh nguoi lao dong thoa thuan véi nguoi st dung lao dong tam
thoi nghi viéc khong huong lwong nén khong cé co sé chap nhan yéu ciu cua
ong D doi cong ty thanh toan luong ngung viéc trong 6 ndm; cac khoan bao
hiém x3 hoi, bao hiém y té, bao hiém that nghiép ciing khong chp nhan nhu yéu
cau cua ong D.

[2.3] Xét Quyét dinh vé viéc cho can bod cong nhan vién chdm dut hop
dong lao dong s6 18/2015/CT-TCHC ngay 21/4/2016 ma Tong giam dbc cong
ty do 6ng Diang Ba C ky tai Diéu 1 ghi: “dng D da nghi viéc & cong ty tir thing
8/2010” nhung thuc t& ong D nghi tir thang 6/2010 vi thang 4 va 5/2010 6ng D
c6 nhan lwong do cong ty tra. Nhu vdy do quyét dinh ghi sai thoi gian chir trong
ba thang 6, 7, 8/2010 6ng D khong phai ngimg viéc dé chd b tri cong viéc nén
khong budc cong ty thanh todn 3 thang luong nay.

[2.4] Xét Quyét dinh 385/CT-TCLD ngay 14/10/2010 nodi dung quyét
dinh 14 cong ty cho dng D ngung viée tir thang 5/2010 dén thang 12/2010, éng X
cho biét do ngudi phu trach nhan sy méi tim duoc quyét dinh nén tai phién xir
so tham bi don méi ndp. Do quyét dinh nay ong D khong ky nhan nén cong ty
cling dong ¥ cho quyét dinh c6 ban hanh nhung khong giao cho ong D nén
khong c6 hiéu luc ddi v6i hai bén.

[2.5] Nhu vay, xac dinh 6ng D théa thuan vdi cong ty nghi viéc khong
huong luong chir khong phai nging viéc chd b tri cong viéc nguoi lao dong
duoc hudng nguyén luong, do d6 yéu cau ciia 6ng D khong duoc chip nhan. An
so tham xtr 1 ¢ can cir can gilt nguyén phan ndy, tuy nhién 4n so thim ghi sai
thoi gian nén diéu chinh cho dung thoi gian thyuc té sy viéc xay ra va bo sung
cac diéu luat 4n so thim ghi con thiéu va c6 phan trg cap thoi viéc cong ty da thi
hanh &n xong tai Chi cuc Thi hanh 4n dan sy Quan M nén Hoi d(‘A)ng x€t xur phtic
tham quyét dinh sira mot phan ban 4n so tham.

[2.6] V& an phi:

V& an phi lao dong so thAm: Cong ty phai chiu an phi 1a 1.021.754 ddng;
Can ctr theo Piéu 11 Phap 1énh vé an phi, 18 phi Toa an nim 2009, ong D duoc
mién ndp toan bd an phi so tham.

Vé an phi lao dong phuc tham: Ong D dugc mién ndp toan bo.
QUYET PINH:
Can ctr khoan 2 Diéu 308, Diéu 309 Bo luit t6 tung dan sy;
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Cian ¢t khoan 5 Diéu 32, Diéu 48, Diéu 95, Diéu 98, Khoan 3 Diéu 116,
Piéu 202 Bo luat Lao dong nam 2012;

Can ctr Phap Iénh an phi, 1¢ phi Toa an va Murc thu an phi, 1€ phi Toa an
nam 2009;

Can ctr Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
muc thu, mién, giam, thu, ndp quan 1y va st dung an phi va 1& phi Toa 4n va
Danh muyc an phi, 1€ phi Toa an.

Tuyén xii:
Khéng chap nhan yéu cau khang cao cua ong Nguyén Tri D.
Stra mot phan ban an lao dong so tham.

1. Chip nhan yéu cau cia 6ng Nguyén Tri D: Budc Cong ty cd phan L
phai tra trg cap théi viée cho khoan thoi gian 6ng Nguyén Tri D 1am viéc tai
Cong ty ¢b phan L tir thang 5/1995 dén thang 12/2009 1a 34.058.475d (Ba muoi
bdn triéu, khong trim ndm muoi tdm ngan, bon trim bay muoi lim ddng). Ké tir
ngay 6ng Nguyén Tri D c6 don yéu cau Cong ty C6 phan L thi hanh khoan tién
trén néu Cong ty C6 phan L chua thi hanh, thi hanh khong du thi phai tra 13i doi
véi s6 tién cham tra theo quy dinh tai Diéu 357 BO luat dan sy nam 2015.

Cong ty c¢b phan L d3 tra da cho ong Nguyén Tri D tién tro cap thoi viée
34.058.475d va tién 1di cham tra tai Chi cuc Thi hanh 4n dan sy Quin M vao
ngay 23/8/2018.

2. Khong chap nhan yéu ciu cua 6ng Nguyén Tri D yéu cau Cong ty cd
phan L: Thanh toan tién luong tir thang 4/2010 dén thang 4/2016; dong bao
hiém xa hoi, bao hiém y té, bao hiém that nghiép tir thang 4/2010 dén thang
4/2016; Thanh toan tién trg cap that nghiép bang 7 thang tién luong.

3. Vé an phi lao dong so tham :

- Cong ty cb phan L phai chiu 13 1.021.754 dong (mot triéu, khong tram
hai muoi mét ngan, bay trim nim muoi bon dong), thi hanh tai co quan thi hanh
an dan sy c6 tham quyén.

- Ong Nguyén Tri D dugc mién ndp toan bo.

4. Vé an phi lao dong phuc tham: Ong D dugc mién ndp toan bo.

5. Trudng hop ban an, quyét dinh duogc thi hanh theo quy dinh tai Diéu 1, 2
Luat Thi hanh &n dan su thi nguo1 duogc thi hanh dn dan sy, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tw nguyén thi
hanh 4n hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a va 9
Luat Thi hanh 4n dan sy; thoi hi€u thi hanh &n dugc thuc hién theo quy dinh tai
Diéu 30 Luét Thi hanh an dan su da duoc stra ddi, bo sung nam 2014.
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Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA

- Tda 4n nhén dan cap cao tai TpHCM,;

- Vién kiém sat nhan dan cép cao tai TpHCM
- Vién kiém sat nhan dan TpHCM;

- Toa an nhan dan Quan M;

- Cuc Thi hanh &n dan sy TpHCM;

- Chi cuc Thi hanh an dan su Quéan M;

- Céc duong sy (dé thi hanh);

- Luu.

Phan Thi Lién
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